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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

RONALD BIRCHLER and ANNETTE §
BIRCHLER 8§

8§

8§ CIVIL ACTION NO 4:14-CVv-81
V. 8 Judge Mazzant

8§

JPMORGAN CHASE BANK, NATIONAL §
ASSOCIATION and AMERICAN HOMES 4 8§
RENT PROPERTIES EIGHT, LLC 8§

MEMORANDUM OPINION AND ORDER

Pending before the Court is DefendantyidRgan Chase Bank, N.A.’s (“Defendant” or
“JPMC”) Motion for Summary Judgment (Dkt. #29%7fter reviewing the rievant pleadings, the
Court finds that the motion should be granted.

BACKGROUND

On October 27, 1993, PlaintiffRonald Birchler and Annett8irchler (“Plaintiffs”)
executed a note (“Note”) in¢hprincipal amount of $156,500 and dedédrust (“Deed of Trust”)
encumbering the property located at 1504 Cemua Drive, Plano, Texas 75093 (“the Property”)
(Dkt. #18 at 11 7; 10). In January 2013, Plaintié$aulted on their loan (Dkt. #18 at § 11; Dkt.
#29 at pp. 3-4). On or aboutnk 19, 2013, JPMC sent Plaintiffsletter indicng the total
amount of default at that time was $7,203.68 anthad them that foreclosure was possible if
their account was not brougtuirrent (Dkt. #29 gb. 4; Exhibit B-15).

On or about September 6, 2013, JPMC senn#fiai a notice stating that foreclosure of
the Property would be held on October 1, 2013 (BRO, Exhibit B-17). On or about September
9, 2013, Plaintiffs emailed a request for a 401k $iaiplletter to JPMC'sittorneys (Dkt. #35 at
p. 3). On or about September 17, 2013, Pisnteceived the reinstatement amount from JPMC

(Dkt. #18 at 7 12; Dk #35 at p. 3SeeDkt. #29 at p. 5). On $tember 24, 2013, Plaintiffs sent
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an online request for the required reinstateraemunt to Mr. Birchler's employer and requested
that the paperwork be expedited overnight (Z#13 at 1 12; Dkt. #29 at p. 5; Dkt. #35 at pp. 3-
4). However, they were toltiat the paperwork could only B&ipped via regular mail (Dkt. #18
at 1 12; Dkt. #35 at p. 4).

Plaintiffs spoke with Dustin, a representatofeJPMC, who allegedly told Plaintiffs that
“he would take their request [for postponing foreate$ ‘upstairs’ for approval” (Dkt. #29 at p.

6; seeDkt. #18 at T12seeDkt. #35 at p. 4}. Plaintiffs called JPMC several times between
September 25, 2013, and the foreclosure sale ¢ob@cl, 2013, where they were told that the
foreclosure sale had not been postpor&eeDkt. #29 at pp. 6-79.JPMC did not postpone the
foreclosure sale (Dkt. #18 atl®; Dkt. #35 at p. 4). On Octabg, 2013, the Property was sold
at foreclosure to Defendant, American Ha@mé Rent Properties Eight, LLC (“American
Homes”), for $197,000 (Dkt. #1&  13; Dkt. #29 at p. 7; Dkt. #35 at p. 4).

On January 15, 2014, Plaintiffs filed theirngolaint in 199th Distiat Court of Collin
County, Texas (Dkt. #3). The case was removed to this Court on February 7, 2014 (Dkt. #1).
On May 8, 2014, Plaintiffs filed their Third Amded Complaint asserting claims against JPMC
for violations of Texas Property Code, breacharitcact, anticipatory breach of contract, unjust
enrichment, negligence, violatis of the Texas Debt CollectidPractices Act, and negligent
misrepresentationSeeDkt. #18; Dkt. #29 at p. 1). On November 12, 2014, Defendant JPMC
filed its motion for summary judgment (Dkt. #20kt. #30). Plaintiffs filed their response on

December 15, 2014 (Dkt. #35). Defendant fiksdreply on December 22, 2014 (Dkt. #37). On

! Plaintiffs allege that Dustin represented to them ##¥C would postpone the foreclosure sale for 30 days in
order to submit the required paperwork ant @yeheck from Mr. Birkler's 401k accountSeeDkt. #18 at T 12,
Exhibit A, A-1, Exhibit B at 66:1-5seeDkt. #35 at p. 4).

2 Ms. Birchler admitted: “(1) every MC representative she spoke to afferstin—including JPMC's foreclosure
counsel—told her the sale was still set for October 1(@ndfter her first conversatiomith Dustin, she repeatedly
called JPMC to follow up becauseestknew the sale was still set for tOiger 1 and was trying to obtain
confirmation that it would be delayed.” (Dkt. #29 at p. 6; Dkt. # 30, Exhibit B at 6828668:17-23, 78:15-23).
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January 2, 2015, Plaintiffs filed their sur-reply (Dkt. #38).
LEGAL STANDARD

The purpose of summary judgment is tolate and dispose of factually unsupported
claims or defensesSee Celotex Corp. v. Catrett77 U.S. 317, 327 (1986) (“The Federal Rules
of Civil Procedure have foalmost 50 years authorized tioms for summary judgment upon
proper showings of the lack of a genuine, triabéeie of material fact.”)Summary judgment is
proper if the pleadings, the discovery and disclosure materials on file, and any affidavits “[show]
that there is no genuine disputet@siny material fact and thattimovant is entitled to judgment
as a matter of law.” #. R. Civ. P. 56(a). A dispute about a madé fact is genuine “if the
evidence is such that a reasble jury could return a xaict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Tleal court must resolve all
reasonable doubts in favor of the party oppgpshe motion for summary judgmeniCasey
Enters., Inc. v. Am. Hardware Mut. Ins. C655 F.2d 598, 602 (5th Cit981). The substantive
law identifies which facts are materighnderson477 U.S. at 248.

The party moving for summary judgment hasliheden to show thdhere is no genuine
issue of material fact antthat it is entitled to judgent as a matter of lawld. at 256. If the
movant bears the burden on a klair defense on which it isawing for summary judgment, it
must come forward with evidence that establishes “beyond peradvetitusé the essential
elements of the claim or defensd=bntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986).
Where the nonmovant bears tbarden of proof, the movamhay discharge its burden by
showing that there is an absence aflemce to support the nonmovant’'s ca€elotex 477 U.S.
at 325;Byers v. Dallas Morning News, InQ09 F.3d 419, 424 (5th C2000). Once the movant

has carried its burden, the noowvant must “respond to the mian for summary judgment by



setting forth particular facts indicating there is a genuine issue for tBgkrs 209 F.3d at 424
(citing Anderson 477 U.S. at 248-49). The nonmovantst adduce affirmative evidence.
Anderson477 U.S. at 256-57. No “mere denialno&terial facts nor...unswn allegations [nor]
arguments and assertions in briefs or leg@moranda” will suffice tocarry this burden.
Moayedi v. Compaqg Computer Carp8 F. App’x 335, 338 (5th Ci2004). Rather, the Court
requires “significant probative evidence” from thenmovant in order to dismiss a request for
summary judgment supporteg@opriately by the movantSee United States v. Lawren@g6
F.3d 193, 197 (5th Cir. 2001). The Court must aersall of the evidence, but must refrain
from making any credibility determations or weighing the evidenceSee Turner v. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007).
ANALYSIS

Plaintiffs waived their claims for violains under the Texas Property Code, anticipatory
breach of contract, breach of contract, wainegligent misrepresentation, and negligence (Dkt.
#35 at p. 5). Given that Plaintiffs have waidvthese claims, the Court will grant Defendant’s
motion for summary judgment as to these claims. The Court will address Defendant’s claims for
summary judgment regarding Plaintiffs’ Texdebt Collection Act violation and unjust
enrichment claim.
Texas Debt Collection Act Violation

Defendant first moves for summary judgrmen Plaintiffs’ Texas Debt Collection Act
(“TDCA") violation.  Plaintiffs allege that Defendant violate8ections 392.301(a)(8),
392.304(a)(8), and 392.304(a)(19) of the TDCA (Dki8 at T 41). Defalant alleges that
Plaintiffs’ claim under the TDCA fails as a matteraiv because (1) it is barred by the statute of

frauds; (2) it is barred by the economic losstdoe; (3) JPMC'’s alleged promise to delay



foreclosure is not a debt collection; (4) JPM@ dbt threaten to take an action prohibited by
law; and (5) JPMC did not misregent the character or extent of the debt (Dkt. #37 at p. 2).

First, Defendant asserts that Plaintiffs’ TD@#im fails because it is barred by the
statute of frauds. Under Texas lalwe statute of frauds requirestitertain typesf contracts be
in writing to be enforceable. EK. Bus. & Com. CoDE § 26.01. Section 26.02 makes any
unwritten agreement for a loan in excess of $50,000 unenforceabke BJs. & Com. CODE §
26.02(b). Under Section 26.02, a loan agreement consists of

one Or more promises, promissory notes, agreements, akidgg, security

agreements, deeds of trust or othdwcuments, or commitments, or any

combination of those actions or docemts, pursuant to which a financial
institution loans or delays repayment ofagrees to loan adelay repayment of

money, goods or another thing of valuet@rotherwise extend credit or make a

financial accommodation.

TEX. Bus. & ComM. CoDE § 26.02(a)(2).

Parties to a written contract that is withire provisions of the state of frauds may not
alter the terms of the contract by oral agreemé&tien v. F.H. PartnersLLC, 03-09-00310-CV,
2010 WL 4909973, at *6 (Tex.App.-Austin Dec. 1, 20X0ajdwell v. Flagstar Banks, FSBIo.
3:12-cv-1855-K-BD, 2013VL 705110, at *6 (N.D. Tex. Feb. 2013). If a loan agreement is
subject to the statute of fraudsmodification of the agreementatso subject to the statute of
frauds. Water Dynamics, Ltd. v. HSBC Bank USA, Nat. A&09 F. App’'x 367, 369 (5th Cir.
2013);see, e.g., Martins v. BAC Home Loans Servicing, /22 F.3d 249, 256 (5th Cir. 2013);
Gordon v. JPMorgan Chase Bank, N.BO5 F. App’x 361, 366 (5th Cir. 2013pAgreements to
modify an existing loan agreement include agreesiendelay foreclosure and are subject to the
statute of fraudsCaldwell 2013WL 705110, at *6see Rhodes v. Wells Fargo Banks, NNw.

3:10-CV-02347-L; 2013 WL 2090307, &i0 (N.D. Tex. May 14, 2013)In re Estate of

Hardesty 449 S.W.3d 895, 915 (Tex. App.-Texarkana Nov. 18, 2a0d)drop v. Bridge City



State BankNo. 09-05-111, 2006 WL 3627078, at *4 KTé&pp.-Beaumont Dec. 14, 2006).

Plaintiffs allege that the statute of fraudses not apply to cases arising out of state
statutes (Dkt. #35 at p. 7) (“Texas case law supploetsnapplicability of the statute of frauds to
state statutes.”). However, the statute ofdeadoes apply to a TDCA claim where, as in the
present case, the claim is based upon agedl®ral promise to postpone foreclosukguse v.
Bank of New York Mellgn936 F. Supp. 2d 790;94 (N.D. Tex. 2013)see also Singh v.
JPMorgan Chase Bank, N,At:11-CV-607, 2012 WL 3904827, at *8 (E.D. Tex. July 31, 2012)
report and recommendation adopte2D12 WL 3891060 (E.D. Tex. Sept, 2012) (statute of
frauds bars TDCA claimPardy v. Chase Home Fjn..L.C, 4:10-CV-684, 2012 WL 469868,
at *1 (E.D. Tex. Feb. 14, 2012) (“Under Texas l&aavplaintiff may not recover damages in tort
for claims arising out of an unenforceabtentract under the statuof frauds.”).

In the present action, Plaintiffs are seekingecover damages caused by JMPC's failure
to perform on its alleged promide delay foreclosure. Plaintiffs allege that the TDCA is
applicable because “[ijn Texas, a lender simggynot mislead a consumer regarding whether
their home loan is current or in default or whetfigeclosure is imminent.”(Dkt. #35 at p. 6).
However, they have not offered any evidenodependent of the aljed oral promise to
demonstrate JMPC’s misrepresentation. Plaintiffs have sthtddthey knew they were in
default; they knew foreclosure was scheduledoccur on October 1, 2013; and they were
seeking additional time to reitate the Loan (Dkt. #30, ExhiBB at pp. 66:3-67:23, 68:15-23,
75:20-25, 78:19-23, 86:21-24, 88:8-89:25). The Cdinds that Plaintiffs’ TDCA cause of
action revolves around JPMC’s gkl oral promise to delay farlosure. Because Plaintiffs’
cause of action is based upon a modification efuhderlying loan agreement between Plaintiffs

and JPMC, it is subject to the statute of fraudibe Court finds that Plaintiffs’ TDCA claim is



barred by the statute of frauds.

Next, Defendant asserts thaaliptiffs’ TDCA claim fails asa matter of law because it is
barred under the economic loss doctrine. The ecmnlwss doctrine prevents a plaintiff from
recovering in tort for a lmach of a contractual dutyHurd v. BAC Home Loans Servicing, ,LP
880 F. Supp. 2d 747, 763 (N.D. Tex. 2012). Twodextletermine whether the economic loss
doctrine bars a plaintiff's tort claim: the soarof the duty and the nature of the plaintiff's
injury. Kiper v. BAC Home Loans Servicing, ,L884 F. Supp. 2d 561, 573 (S.D. Tex. 2012)
aff'd sub nom. Kiper v. BAC Home Loans Servicing,,l584 F. App’'x 266 (5th Cir. 2013).

The economic loss doctrine “holds that ietdefendant’s conduct would give rise to
liability only because it breaches the parties’eagnent, the plaintiff's cause of action sounds
only in contract.Singh v. JPMorgan Chase Bank, N.Wo. 4:11-CV-607, 2012 WL 3904827, at
*7 (E.D. Tex. July 31, 2012) (citingxxon Mobil Corp. v. Kinder Morgan Operating L.P. “A,”
192 S.W.3d 120, 127 (Tex. App.—Houston [14th Di8@D6). The mere existence of a tort duty
does not necessarily mean that a tiolawould result in a tort claimld. (citing In re Sorporex,
Inc., 446 B.R. 750, 788 (N.D. Tex. 2011)). Furthevhen the contract spel out the parties’
respective rights about a subject matter, the contract, not the common law tort theories, governs
any dispute about the subject mattetd. (quoting Exxon Mobil Corp. 192 S.W.3d at 127).
“Thus, the rule restricts contracting partiés contractual remedies for economic losses
associated with their relationghi‘even when the breaching might be reasonably viewed as a
consequence of a contracting party’s negligencéf¢Daniel v. JPMogan Chase Bank, N.A.
No. 1:12-CV-392, 2012 WL 6114944 (E.Dex. Dec. 10, 2012) (quotiigamar Homes, Inc. v.
Mid-Continent Cas. Cp242 S.W.3d 1, 13 (Tex. 2007)).

Courts have applied the economic loss doetto TDCA claims when the alleged



misrepresentations were wrongfokécause they violated tlagreement between the borrower
and the lender. See, e.g.Singh 2012 WL 3904827 (E.D. Tex. July 31, 2012port and
recommendation adopted 8012 WL 3891060 (E.D. Tex. Sept, 2012) (Court held that
independent-injury rule barred plaintiffsath under the TDCA against the defendant bank
because Deed of Trust governed the alleged conddc@artney v. CitiFinancial Auto Credit,
Inc., No. 4:10-CV-424, 2010 WL 5834802 (E.D. Tex. D&4, 2010) (explaining that plaintiff's
claim of misrepresentation was a breach of @mtclaim and not a TDCA claim). Additionally,
a plaintiff may not circumvent the economics$odoctrine by alleging a variety of damages
unrelated to the Note and Deed of Trust, udahg attorneys’ fees, estional distress, and a
lower credit rating. See Wiley v. U.S. Bank, N.A:11-CV-1241-B, 2012 WL 1945614, at *12
(N.D. Tex. May 30, 2012).

Plaintiffs assert that theconomic loss doctrine does not apply because the TDCA claim
is related only to the statement Dustin madePlaintiffs that he would try to postpone the
foreclosure, and not the Deed Tust, the Note, or the undemy contract between the parties
(SeeDkt. #35 at p. 10). However, Defendant asstrés Plaintiffs’ TDCAclaim arises solely
out of the obligations imposed by the Note arek® of Trust (Dkt. #2@t p. 14). Additionally,
Plaintiffs’ alleged damage was their loss o tAroperty, which was the subject matter of the
Note and the Deed of Trust (DKR29 at p. 14). Thedlirt finds that Plaintiffs’ claim arises from
the underlying agreement betweéfaintiffs and JPMC. Plaiiffs cannot circumvent the
economic loss doctrine by alleging that the current action auisdsr the TDCA, instead of a
contract claim. The Court findbkat Plaintiffs’ TDCA claimis barred under the economic loss
doctrine.

Next, Defendant asserts that Plaintiffs’ CB claim fails as a matter of law because



JPMC'’s promise to delay foreclosure is not atdmllection procedure under the TDCA. “The
elements of a TDCA claim are: (1) the debtconsumer debt; (2) ¢hdefendant is a debt
collector as defined by the TDCA,; (3) the defemdeommitted a wrongful act in violation with
the TDCA; (4) the wrongful act was committed amgdithe plaintiff; and (5) the plaintiff was
injured as a result of the defendant’s wrongful aditDaniel 2012 WL 6114944, at *7 (E.D.
Tex. Dec. 10, 2012) (citingeX. FIN. CODE ANN. 88 392.001-392.404). The TDCA provides
that a “debt collectoris a person who engagiesdebt collection. EXx. FIN. CODE § 392.001(6).
“Debt collection” means an action, conduct or pactn collecting consuer debts that are due
or alleged to be due to a creditor.EXT FIN. CoDE § 392.001(5). The Court agrees with
Defendant that a foreclosure peeding is not a form of “debt collection,” which is a necessary
element of a claim raised under the TDC@e€eTEX. FIN. CoDE § 392.001-404. When a creditor
forecloses, it is not trying to tdin any funds directly from the bior in satisfaction of the debt.
Instead, foreclosure is an effort by the creditoenforce its rights undehe Deed of Trust in
order to satisfy a debt upon which a debtor défdu Therefore, the Cofinds that the present
action is not a debt collection tin the meaning of the TDCA.

Defendant next asserts theaitiffs’ claim under the TDCA fails as a matter of law
because JPMC did not threaten to take an action prohibited by law. Section 392.301(a)(8) of the
TDCA prohibits debt collectors from using dats, coercion, or attempts to coerce that
“[threaten] to take an action prohibited by law.”EXT FIN. CoDE § 392.301(a)(8). Section
392.301(a)(8) is not implicated whendebt collector has thega right to foreclose on the
plaintiff's property and “exercises thaght in a procedurally correct mannerVoth v. Fed.
Nat'l Mortg. Ass’'n, No. 3-10-CV-2116-G-BD, 201WL 1897759, at *3 (Apr. 22, 2011)

(“Because [Bank of America] had a statutorght to foreclose on plaintiff's property and



exercised that right in a praderally correct manner, therens violation of the TDCPA or the
DTPA.").

Plaintiffs have not provided evidence demonstrating that JRWE threatening or
attempting to take an action prohibited by law. év@dence is presented that would indicate that
JPMC'’s right to accelerate foreclosure had mattured or that the foreclosure action did not
comply with Texas law. Instead, the evidengdicates that JPMC hade statutory authority
and the contractual right to foreclose on the PtgpeAlso, Plaintiffs admit that they failed to
comply with the Note and Deed of Trust byt meaking timely payments and that JPMC gave
them an opportunity to reirege their loan (Dkt. #30, Exhib@ at pp. 25:6-9, 35-37, 39:11-25,
42:1-12, 45:5-25, 46:1-2; ExhibB-14; Exhibit B-15). JPMCwas under no obligation to
postpone foreclosure. Plaiffs admit that JPMC did nothreaten or coerce thefrBecause
JPMC had the statutory right to foreclose on Plaintiffs’ property and exercised it in a
procedurally correct manner, the Court finds thate is no violation oection 392.301(a)(8) of
the TDCA.

Defendant finally asserts th&faintiffs’ TDCA claim fails as a matter of law because
JPMC did not misrepresent the character demxof the debt. S#on 392.304(a)(8) of the
TDCA states that “a debt collector may nose a fraudulent, deceptive, or misleading
representation that...misrepresshtfhe character, extent, amount of a consumer debt, or
misrepresent[s] the consumer debt’s status jimdicial or governmental proceeding.’EXT FIN.
CoDE 8§ 392.304(a)(8). Section 392.30%(P) is a catch-all provign that prohibits debt
collectors from “using any other l&e representation or deceptimeeans to collect a debt or

obtain information concerning a consumer.EXTFIN. CoDE § 392.304(a)(19).

3 «Q. Did [JPMC representatives] swear at you? A. No.D@ they make any threats®. No. Q. Did they--were
they-- A. No, no. Q. Okay. They didn’'t make any threats, use any abusive language? A. No.” (Dkxh#H36C
at p. 71:13-21).
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In the present case, JPMC did not misreprethentharacter or exteaot the debt or use a
deceptive means to collect the debt. MscBer admitted in her deposition testimony that
JPMC did not “misrepresent the character or mtxte amount of the dd” and did not try to
collect more than was owed undke terms of the Note and DeefiTrust (Dkt. #30, Exhibit B
at pp. 86:21-24, 88:8-11). The esitte demonstrates that JIPMQ@resented to Plaintiffs that
the foreclosure sale was set for October 1, 2013, on multiple occaSemisk(. #35, Exhibit A-

2 pp. 3-4). The Court finds that JPMC did not misespnt the character or extent of the debt or
use a deceptive means to collebe debt. Therefore, there no violation of Sections
392.304(a)(8) and 392.304(a)(19) and Plaintdfaim fails as a matter of law.

Based on the foregoing, the Court will grant the Defendant’'s motion for summary
judgment as to Plaintiffs’ TDCA claim.

Unjust Enrichment

Defendant moves for summary judgment oaiiffs’ unjust enrichment claim alleging
that it fails as a matter of law because (1) tHgestt matter of the dispute covered by contract;
and (2) unjust enrichment is mbrea theory of recovery, nan independent cause of action
(Dkt. #37 at p. 2). Plaintiffs assert that unjusti@dmment is appropriate in this case because a
claim for unjust enrichment may be pleaded aslgarnative theory of recovery (Dkt. #35 at p.
15).

In Texas, a plaintiff may recover under @must enrichment theory where a person has
“obtained a benefit from another by fraud, dieor the taking of an undue advantage.”
Heldenfels Bros. v. City of Corpus Chrjf8B2 S.W.2d 39, 41 (Tex. 1992)njust enrichment is
a quasi-contractual claim that is basediosm absence of an express agreemépttune Prods.

Co. v. Conoco, Inc52 S.W.3d 671, 684 (Tex. 200@)rst Union Nat'l Bank v. Richmont Cap.
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Partnersl, L.P., 168 S.W.3d 917, 931 (Tex. App.—Dalla308). “Generally speaking, when a
valid, express contract covers thabject matter of the parties’'spiute, there can be no recovery
under a quasi-contract theory...because parties should be bound by their express agreements.”
First Union Nat'| Bank 168 S.W.3d at 93keeFortune Prods.52 S.W.3d at 683. The strength
of the breach of cordact claim does not govern wheththe remedy preabes an unjust
enrichment claim, but “the mere existence of a potential contract claim bars the unjust
enrichment remedy.In re Myles 395 B.R. 599, 605 (Bankr. M.D. La. 2008). In this case, the
Plaintiffs’ obligations are covered by a DeedTofist and a Note; therefore, a claim for unjust
enrichment is precluded. Because Plaintifigim is governed by the loan agreement between
the parties, the Coumvill grant Defendant’'s motion for samary judgment as to Plaintiffs’
unjust enrichment claim.
CONCLUSION

Based on the foregoing, the Court findattBefendant’s Motion for Summary Judgment
(Dkt. #29) is herebyGRANTED. Plaintiffs’ claims againsdbefendant JPMorgan Chase Bank,
N.A. are DISMISSED with prejudice. As the dispositive motion deadline has passed, and
Defendant American Homes 4 Rd®operties Eight, LLC, did noilé¢ a dispositive motion, this

case will proceed to trial against American Homes.
SIGNED this 29th day of April, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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