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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

JOSUE BERNALandINDIRA
BERNAL

V. CASE NO. 4:14CV-236
Judge Mazzant
DECISIONONE MORTGAGE
COMPANY, LLC; THE BANK OF
NEW YORK MELON FKA THE BANK
OF NEW YORK, AS TRUSTEE FOR
THE CERTIFICATEHOLDERS OF
CWALT, INC., ALTERNATIVE LOAN
TRUST 20060C3,WACHOVIA
MORTGAGE CORP., MORTGAGE
PASS THROUGH CERTIFICATES,
SERIES 2008C3; HSBC MORTGAGE
SERVICES, INC., ET AL.
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MEMORANDUM OPINION AND ORDER

Pending before the Coudre Plaintiffs’ Motion to Strike Defendant’'s Answers and
Affirmative Defenses as NeResponsive (Dkt. #2@ndDefendant Bank of New York Melon’s
Motion for Summary JudgmerfDkt. #25). After considering the motions, responses, evidence,
and relevant pleadings, the Court finds that Plaintiffs’ Motion to Strike Defeisdanswers and
Affirmative Defenses as NeResponsive (Dkt. #26) should be dengédl thatDefendant Bank
of New York Melon’sMotion for Summary Judgment (Dkt. #25) shobklgranted

BACKGROUND

Plaintiffs Josue Bernal and Indira Bernal (“Plaintiffs”) filed the ins&uit to contest the
security interest in real property located at 2212 Senna Hills Laavay Plexastfie “Property”).

On February 8, 2006, Plaintiffentered intoa mortgage loan with Decision One

Mortgage Company, LLC (“Decision One”) in the amount of $168,000430a part of the

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txedce/4:2014cv00236/151656/
http://docs.justia.com/cases/federal/district-courts/texas/txedce/4:2014cv00236/151656/35/
http://dockets.justia.com/

mortgage loan, Plaintiffs executed a Note and a Deed dft T the Property that named
Mortgage Electroni®Registration Systepinc. (“MERS”), asthe solenominee for Decision One
andas the beneficigrwith a lien on the Propert{Dkt. #25, Exs. Al, A2). Also on February 8,
2006, Plaintiffs executedith Decisbn One a second loan and Second Lien Deed of Trust on the
Property in the amount of $39,555.00 (Dkt. #25, Ex. BMder the Second Lien Deed of Trust,
MERS was also the nominee for Decision One and the beneficiary with a second lien on th
Property.

On April 6, 2010, MERS executed an Assignment of Note and Deed of Trust that
assignedVIERS’s rights as nominee under the Note and Deed of TruEtefendantBank of
New York (“BONY” or “Defendant) (Dkt. #25, Ex. B3 On April 21, 2011, MERS
subsequently executed an Assignment of Deed of Tmastassigned the remainder of MERS’
interestas beneficiary in the Deed dfrust to BONY (Dkt. #25, Ex. B4. Together, liese
assignments fully conveyed MERS's interest in the NotdfiessicdDeed of Trusto BONY.

On November 14, 2011, MERS executed a Corporate Assignment of Deed of Trust to
HSBC Mortgage Services, Inc. (“‘HSBC”) that conveyed MERBterest in the Second Lien
Deed of Trust(Dkt. #25, Ex. B%. This assignment fully conveyed MERS'’s interest in the
Second Deed of Trust to HSBC.

Bank of America was theinitial servicer of the lognand Plaintiffs received
correspondenciom Decision One an&ank of Americaconfirming thisinformation(Dkt. #12,

Ex. G). Subsequently and compliance wittthe loars disclosure documents, Bank of America
transferred the servicing of the loan to Select Portfolio Servicing, 18RY") (Dkt. #25, EXxs.

A6, A7). Onor &out October 10, 2012, Plaintiffs received correspondence from SPS that



informed them that their loaervicing was transferrefilom Bank of Americao SPS(Dkt. #25,
Ex. A8).

At the present timeBONY alleges to be the ownef the Note and the first Deed of
Trust,HSBC alleges to be the owner tife Second Lien Deed of Trust, aBBSalleges to behe
servicer of the loan. The remaining defendardecision One, MERS, and Bank of Amerea
are notclaiming ownership as to any of the loan documents. Plaintiffs have been notified of this
information and of the interests of the parties (Dkt. #25, BRsA4).

Beginning in March 201,0Plaintiffs refused to makanyloan paymentgDkt. #25, EX.
A9). Plaintiffs continue to refuse to-pay the loan, which hasow been in default statu®r
nearlyfive years.

Plaintiffs have filed the current suit response to SPS’s correspondence explaining that
it could foreclose upon their Property. Plaintiffstially filed in state court but Defendant
BONY properly removed the action to this Court on April 16, 2014 (Dkt. BDONY has been
the only defendartb respond to the current suit, aRlhintiffs have failed to show that the other
named defendants have been properly served.

ANALYSIS
Plaintiffs’ Motion to Strike Defendant’'s Answers and Affirmative Defenses as Non
Responsive

Plaintiffs move tostrike Defendant BONY’sFirst Amended Answer tdPlaintiffs’
Verified Complaint and all of Defendant’s affirmative felesesbecause they‘fail to be
supported by any facts or lawdre “intended to be inflammatory,” are “redundant or
immaterial,” are “insufficientas a matter of law,and“fail to provide Plaintiffs with fair notice

of the defense being advanced” (Dkt. #26 at 3).



The Court may strike an “insufficient defense” from a pleading or any other part of
pleading that is “redundant, immaterial, impeett, or scandalousPeD. R. Civ. P. 12(f). A
motion to strike is proper only if the matter pled is “insufficient as a matter of kaiser
Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, 6@. F.2d 1045, 1057 t{5Cir. 1982).

As a result, motions to strike are “viewed with disfasmodareinfrequently granted.”FDIC v.
Niblo, 821 F. Supp. 441, 449 (N.D. Tex. 1993). To find thaef@nse isnsufficientas a matter
of law, the Cout considers whether the defensajgplicable to the instamase and whether the
pleadings give laintiff fair notice of the defenseSee Woodfield v. Bowmah93 F.3d 354, 362
(5th Cir. 1999). This standard preveatplaintiff from beinga victimof “unfair surprise.’ld.

Plaintiffs’ main argumentis that Defendantfails to plead“with sufficient specificity”
because Defendardoes notfurnish theloan documentatiorthat gives it the authority to
foreclose on the Propertyn regard to Defendant’'s affirmative defenses, Plastdflege
generally thaDeferdant asserts “mere bald allegations” (Dkt. #26 at Baving reviewed the
relevant pleadingsthe Courtdisagrees with Plaintiffs’ arguments. Defendant’saffirmative
defenses are applicable to the instant case and are sufficiently developedabggidiens in
Defendant’s answer (Dkt. #24Moreover, Plaintiffshavefair notice of Defendant’s affirmative
defenses because of the allegations contained in Defendant’'s answer and the loantdocum
attachedas exhibitsto Defendant’s Motion for Summary Judgment and Brief in SuppSee
GE Capital Commercial, Inc. v. Worthington Nat’l BaiNo. 3:09CV-572,2011 WL 5025153,

*7 (N.D. Tex. Oct. 20, 2011(denying a motion to strike affirmative defenses because “there are
other documents, filed well before thkse of discovery. . . that put Plaintiffs on notice of the
factual basis of [the affirmative defense]’Because of this, Plaintiffs are not unfairly surprised

by the allegations and defenses contained in Defendant’s answer. Thus, the Couhafinds t



Plaintiffs’ Motion to Strike Defendant’'s Answers and Affirmative Detesnas NorResponsive
should be denied.
Defendants Motion for Summary Judgment

DefendantBONY movesfor summary judgment on all of Plaintiff§auses of action
Plaintiffs make thdollowing four claims®: (1) Conspiracy to Defraud; (2) Breach of Contract;
(3) Quiet Title;and (4) Misrepresentatio’ll of Plaintiffs’ claims are predicatednd depend
upan the allegation that Defendalaticks the authorityo enforce the Note anbeedof Trust
because the loastocuments have been improperly assigned in such a way as &nfwidement
by any assigneeBecause of this, the Court must grant summary judgaseatmatter of law it
finds that there is no genuine issakmaterial factas to Defendant’sownership and ability to
enforce the loan documents.

The purpose of summary judgment is to isolate and dispose of factually unsupported
claims or defensesSee Celotex Corp. Catrett, 477 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, the discovery and disclosure materials on file, andfidayita
“[show] that there is no genuine issue as to any material fact and thabtraat is entitled to
judgment as a matter of law.Fep. R.Civ. P. 56(a). A dispute alub a material fact is genuine
“if the evidence is such that a reasonable jury could return a verdict for the nonmaswyg p
Anderson vLiberty Lobby, Inc. 477 U.S. 242, 248 (1986). The trial court must resolve all
reasonable doubts in favor of the party opposing the motion for summary judg@asey
Enters., Inc. v. Am. Hardware Mut. Ins. C655 F.2d 598, 602 (5th Cidnit B 1981) (citations

omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

! The Court notes that Plaintiffs attempt to makefiftie claim of “The Deedof Trust Does Not
Secure the Deed of Trust Ngtéut this section simply ralleges the factual allegations from the
previous four claims and does not assert an independent cause of action.



The party moving for summary judgment has the burden to show that there is no genuine
issue of material fact and that it is entitled to judgment as a matter oflthvat 247. If the
movant bears the burden of proof on a claim or defense on which it is moving for summary
judgment, it must come forward with evidence that establishes “beyond peradwahtiréhe
essential elements of the claim or defensédntenot v Upjohn Co, 780 F.2d 1190, 1194 (5th
Cir. 1986). But if the nonmovant bears the burden of proof, the movant may discharge its burden
by showing that there is an absence of evidence to support the nonmovant' €alasex 477
U.S. at 325Byers v Dallas Morning Newsinc., 209 F.3d 419, 424 (5th Cir. 2000). Once the
movant hassatisfiedits burden, the nonmovant must “respond to the motion for summary
judgment by setting forth particular facts indicating there is a genuine issuliér Byers 209
F.3d at 424 (citingAnderson 477 U.S. at 2489). The nonmovant must adduce affirmative
evidence. Anderson 477 U.S. at 257. The Court must consider all of the evidence but refrain
from making any credibility determinations or weighing the evidenSee Turner v. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007).

In their Amended Complairgnd responsivpleadings, Plaintiffs havatroducedseveral
theories andirguments as to why the assignments of the Note and Deed otd Busfendant
are invalid. The Court will now review these arguments in turn.

First, Plaintiffs arguethat the assignments to Defendant are invalid because the
recordings of the assignments weaneecutedby individuals who did not havauthority or
personal knowledge of the facts surrounding the assignment, otherwise collokn@ilg as
“robo-signing.” In support ofthis claim, Plaintiffs only make general allegations afall to
provide any supporting evidence as to the status or knowledge of the individuals exdé&®uting t

assignmentskven if Plaintiffsdid provide evidence of the alleged rebigning, Plaintiffs still



could not void the assignmertiscause, nder Fifth Circuitand Texagurisprudence, the law is
settled that “an obligor cannot defend against an assignee’s efforts to eafgrobligation on a
ground that merely renders the assignnvemdableat theelection of the assigndrReinagel v.
Deutsche Bank Nat'l Trust Gor35 F.3d 220, 225 (5th Cir. 2013Yherefore the Court finds
that Plaintiffs’ argument failsas a matter of lavbecausePlaintiffs were not partiesto the
assignmergtand arethus unable to challenge or void the assignments.

Next, Plaintiffs argue thahe assignments to Defendant are invalid because the Note and
the Deed of Trust were “separated since the inception of this loan” and gagmgpt to assign
the benefial interest in the Deed of Trust to another, without simultaneously being the holder of
the Note, is void” (Dkt. #12 at 13, 16T he Fifth Circuit haslreadyaddressed and rejected this
“split-themnote” theoryon nearly identical factsMartins v. BAC Home Loans Servicing,,Li22
F.3d 249, 254 (5th Cir.3). Moreover,Plaintiffs have presented no argument or facts as to
why this Court should deviate from controlling authority. Accordintfig, Court finds that this
argument failas a matter of law

Next, Plaintiffs argue that the assignments to Defendant are invalid béd&is® did
not havethe authority to assign the Note or Deed of ThestausaeitherMERS nor Defendant
ever had theoriginal loan documents in itphysical possessionin Texas MERS is legally
recognized as a “national boantry system for registering a beneficial interestairsecurity
instrumentthat acts as a nominee for the grantee, beneficiary, owner, or holder of th&ysecuri
instrumentand its successors andsigns. TEX. PROP. CODE ANN. 8 51.0001(1)see Richardson
v. CitiMortgage, Inc.No. 6:16CV-119, 2010 WL 4818556, at *5 (E.D. Tex. Nov. 22, 2010).
The Fifth Circuit has expressly stated that “Texas recognizes assignmeattgages through

MERS and its equivalents as valid and enforceable without production of the originakl s



note.” Martins, 722 F.3d at 25 Moreover, Texas law does not require either MERS or
Defendantd hold or produce the original Note in order to foreclose on the Prop8esTEX.
ProP. CODE ANN. 8 51.002(a)i); seeid. at 255.Accordingly, the Court finds that this argument
fails as a matter of law

Next, Plaintiffs argue that the assignmemdsDefendant are invalid becauBéaintiffs
failed to receive noticef the assignmentsThis argument is directly contradicted by the plain
language in the Note and Deed of Trinstt stateshat theloan documentare freely transferable
and “can be sold one or more times without prior notice to Borrower” (Dkt. #2BEat 11).
Becausehtere is no requirement that Plaintiffs receive noti€ehis type of assignment, the
Court finds that this argument fads a matter of law

Next, Plaintiffs argue that the assignments to Defendant are invalid belkausart has
beensecuritized in wlation of a pooling andesvicing agreement. Plaintiffs never identify or
provide a copy of this pooling and servicing agreenmtenthe Court Even if Plaintiffs did
provide a copy of a pooling and servicing agreement that was executed deraggitnrants,
Plaintiffs were not partiesto the assignment @greement anthereforelack standing to contest
any alleged securitization of the loan docume8ee Rinage| 735 F.3d at 228Accordingly,
the Court finds that this argument faals a matter of {a

Next, Plaintiffs argue that the assignments to Defendant are invalid becatesgtigbly
dozens or even thousands of third parties could come forward claiming an unsatisfiest int
the Note”as a result of the assignmgmikt. #12 at 12). Plaiiffs allege thatDecision One,
BONY, MERS, Bank of America HSBC, and SPS have all come forward “attempting to
demonstrate an entitlement to the property or entitlement to foreclose” (Dkat#2. In

support of thisclaim, Plaintiffs submit twgpiecesof correspondencas evidencehat allegedly



prove that multiple third parties are currently asserting an interest ingper®y (Dkt. #12, EXs.

G, H). The firstpiece of correspondence isedter dated July 3, 201thatpurports to be frona
legal representative ddank of America (Dkt. #12, Ex. G). This letter states that Defendant
BONY is the current owner of the Note/Deed of Trastl that Bank of America is the servicer
of the loan. The secorece of correspondence isetter dated October0l 2012 that purports

to be from SPS (Dkt. #12, Ex. H). This letter states that servicing of the loan hasdnséerrd

from Bank of America to SP&nd that Plaintiffs should begin sending loan payments to SPS
After reviewing these letters in connextiwith Defendant’s summary judgment evidence, the
Court finds thathis evidence is insufficiertb create a genuine issue of material fact as to the
ownership of the loan documents. fact, heselettershelp toconfirm Defendant’s allegations
and othersummary judgment evidendbat Defendant has the authority to enforce the loan
documentsvia the loan serviceBPS. Accordingly, the Court finds that this argument fails as a
matter of law.

Finally, Plaintiffs argue thathe assignments to Defendant are invalid becMBERS
assigned thdéoan documentsifter Decision Onethe original lenderwas closed by its parent
company, HSBC. After reviewing the evidence provided by both parties, the Quistthat
there is a clear chain of title that establsibefendant as the mortgagee and SPS asutinent
loan servicerwith authority to administer foreclosure proceedingbder Texas law, a
mortgagee may be one of the following types of entities: the grantee, lmyef@vner, or
holder of a security instrument; a book entry system (such as MERS); or “theefasth to
whom the security interest has been assigned of recbed.”"PROP. CODE ANN. 8§ 51.(001(4).

The uncontroverted evidence shows that Decision One and Plaimtitily executed the Note

and Deed of Trst with MERS as the beneficiafpkt. #25, Exs. Al, A2). Subsequently, MERS



assigned both the Note and Deed of Trust to Defen{#it #25, Exs. B3, B4). Even though
Decision One was closed at the time of the assignment, MERBadthe power as beneficiary

to properly assign and grant the security instrumenBefendant See Scott v. Bank of America,
N.A, No. SA12-CV-917, 2013 WL 1821874, at *3 (W.D. Tex. Apr. 22013) (holding that the
lender could foreclose by virtue of assigert from MERS as beneficiaryBecause of this, the
Court finds thatthe assignments are valid and that Defendant is the “last person to whom the
security interest has been assigned of recoitli the authority to enforce the Note and Deed of
Trust on its own or through ¢hcurrent loan servicéBPS The Court additionally finds that
Plantiffs are liable to Defendaror the unpaid sum due upon the lgard thatDefendant or its

loan servicer may enforce the Deed of Trust.

In responsg Plaintiffs arge that Defendant’s motion should be denied because Plaintiffs
have had no opportunity to perform discovery (Dkt. #28)e Court is notswayed bythis
argument Plaintiffs have indeed had the opportunity to perform discovery after the Rule 26(f)
discoveryconferencehat occurred on or about July 29, 204t Plaintiffs have failed to do so
FeED. R. Civ. P. 26(d) (explaining that a party may seek +sxempt discovery from any source
after the Rule 26(f) conferenge)Dkt. #18) Moreover,Defendant has included all relevant
documents as exhibits in its motion for summary judgment,Pdaihtiffs do notexplain with
any specificity as to thadditionaltypes of information or documentthat they will seek on
discovery.

Because the Court finds that Defendant has the ability and authority teesttieNote
and Deed of Trustll of Plaintiffs’ causes of actiomust be dismissed on summary judgment.

The Court will now review eactause of actiom turn.

2 Even though Plaintiffs’ response was untimely, the Courtagitept and consider the response
because Plaintiffs proce@do se

10



First, Plaintiffs’ claim of Conspiracy to Defraufhils becauséhe summary judgment
evidence conclusively shows that Defendant never worked in combination with anatheeto
unlawful representatiosiregarding the loan documentee Ti v. J.T.T,, 162 S.W.3d 552, 556
(Tex. 2005)describing the necessary elements of a conspiracy clas®xplained above, there
is no materiabr genuindssueof factas to Defendant’s authority to enforce the loan documents.
Because of thispnoneof the documents provided to Plaintiiés the Court ardraudulent and
thereforeDefendant never sought to accomplish an unlawful purpose.

Second,Plaintiffs’ claim of Breach of Contract fails becautee summary judgment
evidence conclusively shows tHaefendanthasproperly performed under the loan docunsent
and hasot lreached the agreemengee Sport Supply Group, Inc. v. Columbia Cas, 886
F.3d 453, 465 (5th Cir. 2003) (explaining the required elements of a breach of contnalt cla
In fact, it is the Plaintiffs who are currently breaching the agreementrigrtionally failing to
makerequired payments on the loan.

Third, Plaintiffs’ claim of Quiet Title fails becauste summary judgment evidence
conclusively shows that Defendant’s claim on the Property is valid and enfereeablthat
Plaintiffs cannot shovsuperior title See Disanti v. MER3nc., No. 4:10CV-103, 2010 WL
3338633, *3 (E.D. Tex. Aug. 24, 201(@escribing the necessary elements tfeapasgo-try-
title claim). Moreover as explained above, Plaintiffallegationsthat multiple parties are
attempting to collect on the loan and that only the “holder” of the Note may enforceathe |
documents are invalid as a matter of law.

Fourth, Plaintiffs’ claim of Misrepresentation fails becaue summary judgment
evidence conclusively shows that Defendant has made no false representatantifés Rbout

the status of the loan documeriee Flaherty & Crumrine Preferred Income Fund, mcTXU

11



Corp., 565 F.3d 200, 212 (5th Cir. 2009) (citiBgnst & Young, L.L.P. v. Pac. Mut. Life Ins. Co.

51 S.W.3d 573, 577 (Tex. 2001)) (explaining the elements of aullentdmisrepresentation

claim in Texas).As explained above, Plaintiffs’ allegations that Defendant is fraudulently

misrepresenting the ownership of the Note and Deed of Trust are invalidadteaof law.
CONCLUSION

For the foregoing reasons,is thereforeORDERED that Plaintiffs’ Motion to Strike
Defendant’'s Answers and Affirmative Defes as No#Responsive (Dkt. #36is hereby
DENIED.

It is further ORDERED that Defendant Bank of Ne York Melon’s Motion for
Summary JudgmeriDkt. #25 is herebyGRANTED.

It is further ORDERED that all claims that Plaintiff Indira Bernal and Plaintiff Josue
Bernal asseragainst Dé&endant Bank of New Yorkvielon are hereby DISMISSED WITH
PREJUDICE.

It is further ORDERED that all claims that Plaintiff Indira Bernal and Plaintiff Josue
Bernal assert againstll other named defendantre herebyDISMISSED WITH OUT

PREJUDICE.
SIGNED this 28th day of April, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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