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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

JENNIFER K. ABBOTT-POPE

8§

8§
V. 8 CASE NO. 4:14-CV-702

§ Judge Mazzant/Judge Bush
8§

TEXAS RECOVERY BUREAU, INC., et al.

MEMORANDUM ADOPTING IN PART
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Came on for consideration the report of the &bhiBtates Magistrate Judge in this action,
this matter having been heretofore referred eoNtagistrate Judge pursuant to 28 U.S.C. § 636.
On December 2, 2015, the report of the Magistthudge (Dkt. #160) was entered containing
proposed findings of fact and recommendatioas Befendants’ Motions to Dismiss (Dkt. #116;
Dkt. #118; Dkt. #119; Dkt. #129) be granted. Hwvieceived the report of the Magistrate Judge
and having considered the filetjections (Dkt. #163; Dkt. #16%nd responses, the Court is of
the opinion that the recommendations of the Madesttadge are correct in part, and the motions
to dismiss should bERANTED in part andDENIED in part.

BACKGROUND

On October 27, 2014, Jennifer K. AltbBope (“Plaintiff”) filed suitpro se in the
Northern District of Texas (Dkt. #3). The casesvinsferred to the Eastern District of Texas
on November 5, 2014 (Dkt. #9). On January 30, 2015, Plaintiff filed a First Amended Complaint
(Dkt. #38), and on March 10, 201BJaintiff filed a Second Amnded Complaint (Dkt. #58).
Plaintiff asserted claims related to her purchase Pontiac GMC and ises related to financing
and the contract to receive payments on thecle (the “Vehicle ©ntract”) (Dkt. #58).

Plaintiff asserted claims against Beé& Masten Pontiac-GMC, Inc. (“Beck and

Masten”); HSBC Finance Corporation and HSBCQiA&inance, Inc. (together, “HSBC”); PRA
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Receivables Management, LLC as agent of fBlast Recovery Associates, LLC and Portfolio
Recovery Associates (together, “PRA”); Samttler Consumer USA, tn, Santander Holding
USA, Inc., and Santander Consumer USA HuddInc. (together, “8ntander”); and Texas
Recovery Bureau, Inc. (“kas Recovery”) (Dkt. #58).

Plaintiff filed multiple motions for defdt judgment, and the Magistrate Judge
recommended that the motions be denied (BkL.7). No objections were filed, and the Court
adopted the findings and ordered that the motiondefault judgment were denied (Dkt. #138).

Beck and Masten filed a motion to dismiss on June 3, 2015 (Dkt. #116), Plaintiff
responded on June 22, 2015 (Dkt. #132), and Beck and Masten replied on June 24, 2015 (Dkt.
#131). Santander filed a motion to disnussJune 8, 2015 (Dkt. #118), Plaintiff responded on
June 26, 2015 (Dkt. #134), and Santander filegipdy on July 2, 2015 (Dkt. #137). HSBC filed
a motion to dismiss on Jurid, 2015 (Dkt. #119), and Piiff responded on June 30, 2015
(Dkt. #136). PRA filed a motion to dismiss on Jui®e 2015 (Dkt. #129). Plaintiff did not file a
response to PRA’s motion.

On August 12, 2015, all discovery and pretriatters were stayed pending the Court’s
consideration of the motions tosdiiss, and the Court ordered that parties shall file no additional
pleadings until further order or other leadeCourt (Dkt. #144). On November 17, 2015, and
November 20, 2015, Plaintiff filed motions for sunthgudgment without leave of Court (Dkt.
#152; Dkt. #154; Dkt. #155). On Novemld, 2015, and November 24, 2015, the Magistrate
Judge ordered that the summargdgment motions should be sken from the record and not
considered (Dkt. #153; Dkt. #156). On Naouveer 30, 2015, Plaintiff filed motions for

reconsideration of the orders striking thetimas for summary judgment (Dkt. #157; Dkt. #158,



#159). On December 10, 2015, Plaintiff filedretion requesting that the Court amend the
orders regarding summary judgment gmant permission to appeal (Dkt. #162).

On December 2, 2015, the Magistrate Judgaed a report and recommendation finding
that the motions to dismiss should be grantedcaddring Plaintiff to set forth an explanation as
to why claims against Texas Recovery Burdaousd not be barred by ehstatute of limitations
(Dkt. #160). On December 14, 2015, Plaintiff dilebjections to the report and recommendation
(Dkt. #163). On December 23, 2015, Santanded fa response to the objections (Dkt. #164).
Also, on December 23, 2015, Plaintfiied a notice regarding clais against Texas Recovery
(Dkt. #165). On December 28, 2015, PRA filed spmnse to the objections (Dkt. #166), on
January 7, 2016, Beck and Masten filed a respda the objections (Dkt. #167), and on August
2, 2016, HSBC filed a response to the objections (Dkt. #168).

LEGAL STANDARDS

Under the law, a party who files timely writt®bjections to a magistrate judge's report
and recommendation with respect to a dispasithotion is entitled to a de novo determination
of those findings or recommendations to whible party specifically objects. 28 U.S.C. §
636(b)(1)(c); Fed. R. Civ. P. 72(b)(2)-(3). Medle, the Court’s review of the magistrate
judge’s order on a non-dispositive motion is retiewed de novo and instead is reviewed under
a “clearly erroneous or contrary tavastandard. Fed. R. Civ. P. 72(a)

PLAINTIFF'S OBJECTIONS
Plaintiff has objected to the Magistratedde’s report and recommendation as to each

defendant.



Santander

Plaintiff argues that RICO a&ims, fraud claims and neghgt misrepresentation claims
should not be dismissed. As afiiissue, Plaintiff contends that she should not be estopped from
alleging that Santander was not thssignee of her coatt. The Court considers the following
criteria in determining whether to apply jo@il estoppel: whethe¢l) the party for whom
judicial estoppel is sought has asserted a legstipo which is plainly inconsistent with a prior
position; (2) a court accepted the prior positiand (3) the party acted inadvertenfge Love v.
Tyson Foods, Inc., 677 F.3d 258, 261 (5th Cir. 2012). Pldinstates that the Magistrate Judge
has shown prejudice and abusadcretion “by failing to address and balance the relevant
principles and factors of this doctrine in fiilsdings under Fifth Circuit precedence [sic]—and
other viable law and secondaaythorities—regarding disssed bankruptcies (Dkt. #163 at p.
3). Applying the correct stand the Court finds that the Magrate Judge did not commit error
in recommending dismissal of these Defendaifitse Court will examineach of the factors.

1) A position that is plainly incoristent with a prior position

Plaintiff claims that Santander is not assignee of her Vetle Contract (Dkt. #58,
Exhibit 1 at p. 35). Plaintiff identified Santamdies a secured creditor before the United States
Bankruptcy Court (Dkt. #118, Exhibis, B). Regardless of Pldiff's contention that she “did
not intentionally misled [sic] #nbankruptcy court,” #se positions are inosistent (Dkt. #163 at
p. 4).

2) A court accepted the prior position

As the Magistrate Judge found, the Plainti#ntified Santander as secured creditor in

Plaintiff's Schedule Ds of her Chapter 13 bangkcies, and the bankruptcy court subsequently



approved and confirmed the respective plan December 20, 2011, and January 22, 2013 (Dkt.
#118, Exhibits A, B).

3) The previous statement was not inadvertent

“[IIn consideringudicial estoppefor bankruptcy cases, the debtor’siliare to satisfy its
statutory disclosure duty isnadvertent’ only when, in gersd, the debtor either lacks
knowledge of the undisclosed clairos has no motive for their concealmentri re Coastal
Plains, 179 F.3d 197, 210 (5th Cir. 1999). The Cdurtls no pleading asserting that Plaintiff
has more information available to her now tisfwe did when she made her disclosures to the
bankruptcy court. Plaintiff nowlaims that Beck and Masten communicated to her that GMAC
would finance her vehicle and would not assignlban to HSBC (which in turn assigned the
loan to Santander). Plaintiff cannot claimattlshe lacked knowledgef undisclosed claims,
because her representation befitwe bankruptcy court runs counterher alleged belief, rooted
in communications that allegedigok place before heepresentations to the bankruptcy court,
that Beck and Masten could nassign her loan. As sucht the time of the bankruptcy
disclosures, Plaintiff knew, or should hakmown, about potential @ims related to the
assignment of her loan. Further, Plaintiff lzaslear motive for concealment, that of avoiding
repossession for a failure to make payments.

As such, the Court finds that all claims relating to assertions that Santander is not an
assignee of the contract should be dismissed.

Moreover, to assuage Plaintiff's feelingsatther claims should survive the Magistrate
Judge’s “abuse of discretion,” even if Plaintifére not estopped from making claims counter to

previous representations, the Court notes thain#ff's RICO claims and claim of fraud were



supported by conclusory allegations without the support of factxmarations, and could,
alternatively, be dismissed as not plausible.
Beck and Masten and the HSBC Companies

Plaintiff further argues that the Mag@te Judge has shown prejudice and abused
discretion in regards to the recommendation sniBs claims against Beck and Masten and the
HSBC Companies.

The Magistrate Judge recommended disrhisaaed upon statute of limitations. Based
upon the record of this case, tlmurt sustains Plaintiff's obj@ons to the extent that the
motions to dismiss should be denied and thee dould proceed to a summary judgment. The
Court is not comfortable dismissing the case orusatf limitations at the Rule 12(b)(6) stage,
based upon Plaintiff's pleadings.

PRA

Plaintiff objects to the Magtrate Judge’'s recommendatitmt the Court dismiss all
claims against the PRA Defendants. On JL®e2015, the PRA Defendants filed a motion to
dismiss all claims against them, namely RIC&irak and tort claims of conversion and trespass
to chattel (Dkt. #129). Plaintiffiled to respond to this motiorAs the Magistrate Judge noted,
failure to timely respond to a motion in this Distrindicates that a party is not opposed to the
relief requestedSee E.D. TEX. L.R. CV=7(d) (“In the evéra party fails to oppose a motion in
the manner prescribed herein, the court will assume that the party has no opposteal$h
Dunlap v. Denison Independent School Dist., 2010 WL 3522425, at *1 (E.D. Tex. 2010). As the
Magistrate Judge correctly ndtePlaintiff filed responses tother Defendants’ motions to
dismiss, indicating a familiarity with the process of responding to motions. Furthermore, the

Magistrate Judge had, early in tle&se, clearly highlighted to Plaiffitthat if she failed to file a



response in opposition to a defendant’s motion $mdis, the Court wouldssume that Plaintiff
“is not opposed to the relief requestexd avill proceed accordingly” (Dkt. #55).

Although Plaintiff should have filed a msnse after being warned by the Magistrate
Judge, the Court will not typicallgrant a motion to dismiss basexly the basis of default, but
would also make the determinatiof whether Plainti has stated plausielclaims. Thus, the
Court rejects the Magistrate Judge’s finding as to the PRA Defendants and denies the motion to
dismiss. Upon further consideration, the Magi&t Judge can determine whether to allow the
PRA Defendants to file a new motion to dissor proceed to a motion for summary judgment.

CONCLUSION

Having received the report of the Unit&tiates Magistrateudge (Dkt. #160), having
considered each of Plaintiff's timely filed @gtions (Dkts. #163, #1659nd having conducted a
de novo review, the Court herebgopts the recommendation oetMagistrate Judge that the
claims against the Santander Defendants shouttidmeissed. All other motions to dismiss are
denied.

It is, therefore ORDERED that Defendants Santandeor@umer USA, Inc., Santander
Consumer Holding USA, Inc. and Santander ladJSA, Inc.’s Motion to Dismiss Plaintiff's
Second Amended Complaint (Dkt. #118) is her&ANTED and the Santander Defendants
are herebYISMISSED with prejudice.

It is furtherORDERED that Defendants’ Motions to Biniss (Dkt. #116; Dkt. #119; and
Dkt. #129) are herebENIED.

It is further ORDERED that Rintiff's motions for reconsideration and for permission to



appeal regarding her motions for summparygment (Dkt. #157, #158, #159, #162) are hereby
DENIED AS MOOT.

IT IS SO ORDERED.
SIGNED this 5th day of August, 2016.

Conr> PV o -

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




