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CORPORATION

8
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MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendantshtiotion for Summary Judgment (Dkt. #89).

After reviewing the relevant pleadings, theutt finds that the matin should be granted.
BACKGROUND

This lawsuit involves real property that asvned by Plaintiffs, located at 7012 Nicki
Street, Dallas, Texas 75252 (the “Property”k{(D#89 at p. 2). Ordune 5, 2006, Alan L.
Feuerbacher (“Alan”), obtained asxtension of credit (the ‘@an”) from Miracle Mortgage
Corporation (“Miracle Mortgage”), the terms wiich are set forth im Texas Home Equity
Adjustable Rate Note (the “Note”), the TexasnioEquity Security Instrument (the “Security
Instrument”), and the Texas Home Equityffidavit and Agreement (the “Home Equity
Affidavit”) (Dkt. #89 at pp. 2-3). Alan’s wife, Bikk M. Feuerbacher (“Bil&”), did not apply for
the Loan and was not a borrowar the Loan, and she did nogsithe Note orthe day of its
origination (Dkt. #89 at p. 3). Heever, Billie signed the Securitpstrument, the Home Equity
Affidavit, an Acknowledgment of Fair Maek Value of Homesiad Property (*FMV
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Acknowledgment”) and numerous other documents in connection with the Loan as a non-
borrowing spouse (Dkt. #89 at p. 3).

Plaintiffs represented in théome Equity Affidavit that

The Extension of Credit is secured ayoluntary lien on the Property created

under a written agreement with the corisehall owners and all spouses of

owners, and execution of this Texas Hobguity Affidavit and Agreement is

deemed evidence of such consent. HBxtension of Credit is of a principal

amount that, when added to the aggregatt# of the outstanding balances of all

other indebtedness secured by valid encund®s of record against the Property,

does not exceed eighty percent (80%) ef filur market value of the Property on

the date the Extension of Credit is madde Extension of Credit is being closed,

that is | am signing the loan documentsthat office of the Lender, an attorney at

law, or a title company. The Lender agach owner of the Property have signed

a written acknowledgment as to the fairrke value of the Property on the date

the Extension of Credit is made.

(Dkt. #89 at p. 3 (citation omitted)). However, Rillind Alan (together, “Plaintiffs”), assert that
this was not a sworn affigd (Dkt. #94 at pp. 3-4).

Consistent with Plaintiffs’ representationgiie Home Equity Affidai, Plaintiffs further
stated in the FMV Acknowledgment that “[o]n tbate of closing, the fair market value of the
Property is $416,000.00.” (Dkt. #89 at p. 4f)he FMV Acknowledgment was supported by a
Collateral Risk Analysis Appraisal Waiver Certificate in which an appraisal waiver was granted
on May 26, 2006, contingent upon the successtuhpletion of a 2070 Exterior Inspection,
which subsequently occurred (Dkt. #89 at p. 4).

On October 6, 2009, Billie filed Voluntary Petition for bankruptcy under Chapter 7 of
the Bankruptcy Code (Dkt. #89 at p. 4). Six daysr|eshe filed her schedules (Dkt. #89 at p. 4).
The same day that Billie filed her scheduleg also filed an Amended Statement of Financial
Affairs and a Chapter 7 Individual Debtor’s Stagmof Intention (the “Statement of Intention”)

(Dkt. #89 at p. 5). In the Amendetatement of Financial Affairgillie declaredunder penalty

of perjury that she had made monthly paymemtshe Loan in the four months preceding her



filing for bankruptcy (Dkt. #89 at p. 5). She aldentified Alan as her spouse and as a person in
possession of her books of accounts and records#B®&tat p. 5). In the Statement of Intention,
Billie declared under penalty of pery that she intended to retaime Property (Dkt. #89 at p. 5).

On January 6, 2010, the bankruptcy couringed Billie a discharge based on her
representations in herlsedules and other filinga the bankruptcy proceeng (Dkt. #89 at p. 5).
The following month, Billie filed amended scheesi| but they did not contain any amendments
to the representations dissed above (Dkt. #89 at pp. 5-6).

The Security Instrument was initially assignef record by Miracle Mortgage to Option
One, and then assigned of record by S@&ashyon Corporation (“Sand Canyon”), formerly
known as Option One, to Wells Fargo (Dkt. #80p. 4). Ocwen Lan Servicing, L.L.C.
(“Ocwen”) began servicing the o for Wells Fargo on March 1, 2013.

Plaintiffs assert causes of action for deatory judgment, breach of contract, unjust
enrichment, and suit to quietlé (Dkt. #104 at p. 1).Plaintiffs are alsseeking damages under
the Texas Deceptive Trade Practides (“DTPA”) for alleged violations of the Texas Debt
Collection Act (“TDCA”) (Dkt. #104at p. 2). Defendants assert thiitof Plaintiffs’ claims are
barred by judicial estogh (Dkt. #89 at pp. 9-10).

On January 22, 2016, Defendants filed their Joint Motion for Summary Judgment (Dkt.
#89). On February 16, 2016, Plaintiffs filtldeir response (Dkt. #94). On March 2, 2016,
Defendants filed their reply (Dkt. #98).

On June 3, 2016, Plaintiffs filed their Motifor Leave to File Suppmental Response to
Defendants’ Joint Motion for Summary Judgmenkt(3¥101). On June 6, 2016, Plaintiffs filed
their Supplemental Response to Defendants’ Joint Motion for Summary Judgment (Dkt. #102).

On June 17, 2016, Defendants filed their response (Dkt. #108). On July 8, 2016, Defendants



filed their supplemental reply (Dkt. #112).
LEGAL STANDARD

The purpose of summary judgment is to aseland dispose of factually unsupported
claims or defensesSee Celotex Corp. v. Catref77 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, thesdovery and disclosure mategabn file, and any affidavits
“[show] that there is no genuinesgiute as to any material factcathat the movant is entitled to
judgment as a matter of law.”EB. R. Civ. P.56(a). A dispute about a material fact is genuine
“if the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Tlweal court must resolve all
reasonable doubts in favor of the party oppgpshe motion for summary judgmeniCasey
Enters., Inc. v. Am. Hardware Mut. Ins. C&55 F.2d 598, 602 (5th Cir. 1981) (citations
omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

The party moving for summary judgment haslibeden to show thdahere is no genuine
issue of material fact antthat it is entitled to judgent as a matter of lawld. at 247. If the
movant bears the burden ofopf on a claim or defense on ieh it is moving for summary
judgment, it must come forward with eeitce that establishéseyond peradventurall of the
essential elements of the claim or defengédntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th
Cir. 1986). Where the nonmovant bears the &ardf proof, the movant may discharge its
burden by showing that there @ absence of evidence smpport the nonmovant’s case.
Celotex 477 U.S. at 328Byers v. Dallas Morning News, In@09 F.3d 419, 424 (5th Cir. 2000).
Once the movant has carried its burden, mlo@movant must “respond to the motion for
summary judgment by setting forglarticular facts indicating theiie a genuine issue for trial.”

Byers 209 F.3d at 424 (citind\nderson 477 U.S. at 248-49). The nonmovant must adduce



affirmative evidence. Anderson 477 U.S. at 257. No “mere denial of material facts
nor...unsworn allegations [nor] arguments and r@isses in briefs or legal memoranda” will
suffice to carry this burdenMoayedi v. Compaq Computer Car@8 F. App’x 335, 338 (5th
Cir. 2004). Rather, the Court requires “significprobative evidence” from the nonmovant in
order to dismiss a request for summary judghsupported appropriately by the movadhited
States v. Lawrence276 F.3d 193, 197 (5th Cir. 2001). The Court must consider all of the
evidence, but must refrain from making any créitjbdeterminations or weighing the evidence.
See Turner v. Baylor Richardson Med. C476 F.3d 337, 343 (5th Cir. 2007).

ANALYSIS'

According to Defendants, all of Plaintiffs’asms are barred because “[a]ll of Plaintiffs’
claims are based on their underlying contention\ells Fargo’s lien on the Property should be
voided because the Loan allegedly failed to commly . . . provisions in article XVI, section
50(a)(6) of the Texas Constitution[.]” (Dkt. #89 @t 8). Defendants explain that “Plaintiffs’
unjust enrichment claim is based on theintemtion that Defendantsolicited payment on the
Loan under the pretext that the Loan was constitutional[.]” (Dkt. #89 at p. 17). Similarly,
Defendants assert that “the bases for PRshiTDCA/DTPA claims are that Defendants have
attempted to collect a debt that Plaintiffaim was void under the Texas Constitution and that

Defendants have failed to propeitwestigate Plaintiffs’ disputeegarding the validity of the

! As a preliminary matter, Defendants request that thertGake judicial notice of several records contained as
Exhibits |-V (Dkt. #89 at pp. 4-5 n.1; Dkt. #89 at p. 6 n.3). Federal Rule of Evidence 201 goverias nadice of
adjudicative facts, or the facts of a fiaular case. It provides that “[alidicially noticed fact must be one not
subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court
or (2) capable of accurate and readigtermination by resort to sourcesho accuracy cannot reasonably be
guestioned.” ED. R. EviD. 201(b);see also Taylor v. Charter Med. Carfi62 F.3d 827, 829 (5th Cir. 1998). ltis
unclear to the Court whether Defendants seek judiciitenthat the records weregatuced during the bankruptcy
proceedings, or whether Defendants request the Courtudiaal notice of the contas of the records. The
concept of Rule 201 is to take judithotice of a fact whose accuracy canmetreasonably questioned. Defendants
have not addressed the two prongs of the Rule 201(kgrtdswvhy they are met in thegsent case. Therefore, the
Court does not believe it would be appiafe to take notice of the contentstioé records. If Defendants would like
to admit certain statements from the records at trial, hkyave to go through the proper evidentiary channels.
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Loan.” (Dkt. #89 at p. 9). Defendts argue that the same isig@rof Plaintiffs’ request for
declaratory judgment, its suit to etititle, and its breach of contragttim. Therefore, the Court
must first determine whether ortrtbe doctrine of judicial estopba&pplies in the current case.

“[JJudicial estoppel is ‘a common law docke by which a party who has assumed one
position in his pleadings may be estoppemhfrassuming an inconsistent positionJéthroe v.
Omnova Solutions, Inc412 F.3d 598, 600 (5th Cir. 200%)pve v. Tyson Foods, In&77 F.3d
258, 261 (5th Cir. 2012). “A court should apply jidl estoppel if (1) the position of the party
against which estoppel is sought is plainly incaesiswith its prior legal position; (2) the party
against which estoppel is sought convinced a doustccept the prior position; and (3) the party
did not act inadvertently.”Jethroe 412 F.3d at 600. Debtors anader a continuing duty to
disclose all pending and potential claimstihe bankruptcy court puraat to the bankruptcy
code. Kane v. Nat'l Union Fire Ins. Cp.535 F.3d 380, 384-85t{b Cir. 2008);see alsoll
U.S.C. § 521(a)(1). *“Judiciastoppel is particularly approptgawhere . . . a party fails to
disclose an asset to a bankruptourt, but then pursues a ctain a separate tribunal on that
undisclosed assetJethroe 412 F.3d at 600.

Defendants assert, andaRitiffs do not deny, tht the position they are currently taking is
inconsistent with the position Billie took dog the bankruptcy proceedings, that Billie’s
position was accepted by the bankruptcy court, #uad Billie’s failure to disclose was not
inadvertent. Plaintiffs also do ndispute that privity exists b&een Plaintiffs, and thus, even
though Alan was not a debtor illie’s bankruptcy proceedgs, the doctrine of judicial

estoppel applies to them both because of their relatioAship.

2 Federal courts have held that those in privity with a prior judgment are barred by the doctrineiafgattppel

in a subsequent actionSee In re 815 Walnut Assqc&83 B.R. 423, 431-32 (E.D. Pa. 1995) (explaining that
“judicial estoppel clearly may be applied against a party to a prior lasssitmeone in privity with that paty
(emphasis in original)Milton H. Greene Archives, Inc. v. CMG Worldwide, |68 F. Supp. 2d 1152, 1168-69
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Plaintiffs only argue thattheir claims accrued after the bankruptcy proceedings.
Therefore, an analysis of when Plaintiffs’ ohsi accrued is necessaryt any of the claims
accrued before the bankruptcy proceedings comnaeticen judicial estoppel will bar Plaintiffs
from bringing those claims. However, if caim did not accrue uihtafter the bankruptcy
proceedings, then judicial estoppel will tatr Plaintiffs from binging that claim.

Breach of Contract

Plaintiffs assert that “[&]origination of the loan, théender or holder of the Note
materially breached . . . Article XVI of thEexas Constitution’s tersnand conditions” (Dkt.
#104 at p. 15). Specifically, Plaintiffs allegatibefendants violated the following: (1) section
50(a)(6)(A); (2) section 50(a)(6)§B(3) section 50(a)(6)(Q)(ix); §4section 50(a)(6)(Q)(xi); (5)
section 50(a)(6)(N) (Dkt. #104 at p5). Therefore, Plaintiffs argubat “[their] performance of
their contractual obligations were excused byl#émeler or holder of the Note’s material breach
at origination.” (Dkt. #104 at p. 15).

According to Plaintiffs, thegliscovered various €ects in the Note ihate 2013 and sent

a letter dated December 23, 2013, to Ocwen and Walgo’s attorney, providing notice to the

(C.D. Ca. 2008) (“To determine whether plaintiffs are judicially estopped by statements to the Califorrtanicderi
tax appraiser made on behalf of Monroe’s estate, the court must first examine whether plaintiffsiaitg withr
Frosch, such that they may be deemed the “same @tyiat which participatad the tax proceeding.gff'd, 692
F.3d 983 (9th Cir.2012kee also Maitland v. Univ. of MinM3 F.3d 357, 363-64 (8th Cir. 1994) (explaining that
under the doctrines of collateral estoppel, equitable estoppel, promissory estoppel, aadejstdigpel, “the party
who is to be estopped, or one in privity with that partysihave asserted a fact or claim, or made a promise, that
another party relied on, that a court relied on, or that a court adjudicdted));v. Knox 155 Tex. 581, 588, 291
S.W.2d 293, 297 (1956) (holding that husband's heir was barred by doctrine of jesticggiel because heir was in
privity with husband). IrSiller v. LPP Mortgage, Ltd.the court relied on federal law in determining that “the
doctrine of judicial estoppel may extetwda wife, because her rights are derivative of her spouse and because she is
in privity with her husband, the trial court did not abitseliscretion.” No. 04-11-00496-CV, 2013 WL 1484506, at
*7 (Tex. App.—San Antonio Apr. 10, 20183et. deniell

Additionally, the Fifth Circuit has held that although a close family relationship is not sufficient by itself to
establish privity with the original su#t’party, when the property at issue is community property, as in this case,
“lulnder Texas law, a ‘fiduciary duty exists between a husband and a wife regarding the community property
controlled by each spouse.Cuauhtli v. Chase Home Fin. LL.G08 F. App'x 772, 773-74 (5th Cir. 2009) (citing
Loaiza v. Loaizal30 S.W.3d 894, 900 (Tex. App.—Fort Worth 200d,pet). The Fifth Circuit has held that this
fiduciary relationship is the type of ‘substantive legal relationship’ that satisfies the peigitiyement for purposes
of claim preclusion.Id.



Defendants of the Note’s constitutional defect&t(¥104 at p. 16). Plaintiffs assert that this
letter constituted a “notice-taice letter” (Dkt. #104 af 61 (citing Exhibit J)). Plaintiffs note
that even if their letteis found not to be an adequate “nottoecure letter,” or inclusive of each
defect that they now name, “Defendant Wellsgéanas failed to cure traefects in the 60 days
after the filing of Plaintiffs’ initial Complaintilied in this suit.” (Dkt.#104 at § 62). Defendants
do not appear to dispute that they receivedjadte notice of the defects Plaintiffs allege.

Plaintiffs argue that the terms of the Netere breached, and that it was therefore void
under the Texas Constitution, when Wells Fargo daiecure the followinglefects: (1) failing
to have the Note signed by Billie, Alan’s spouse, at its inception on June 5, 2008 or any time
after; (2) failing to close on the Note at the offiof the lender, an attay at law, or a title
company; (3) allowing the Note to be formedemht was in excess of 80% of the fair market
value of the homestead on the date that the Watemade; and (4) the lender’s failure to sign a
written acknowledgment as to the fair marketue of the homestead property on the date the
Note was executed (Dkt. #104 at § 63). As a result of these breaches, Plaintiffs seek “the
forfeiture of the principal and interest as paed by the Tex. Const. art. XVI, 8 50(a)(6)(Q)(xi)
and incorporated in the Note. .. [and] the returrof the deed since nwalid lien was ever
created.” (Dkt. #104 at T 64).

Defendants argue that Plaffgl breach of contract clains barred by judicial estoppel
and the applicable statute of limitations (Dkt. #108.a8). Plaintiffs cord@nd that théoreach of
contract claim did not accrue tilnthe lender failed to curéhe alleged noncompliance with
section 50(a)(6) after ceiving notice of the defects (Dk#102 at T 10). Plaintiffs rely on

Garofolov. Ocwen Loan Servicing, L.L.Cfgr support of their argument about the date of the



accrual (Dkt. #102J. No. 15-0437, 2016 WL 2986237 (Tex. May 20, 2016)

Garofoloheld that the forfeiture remedy, whichagailable in a breach of contract action,
“is triggered when, following atjuate notice, a lender fails to correct the complained-of
deficiency by performing one ofxsiavailable corrective measures|,Jld. at *6. The Court
agrees that “Plaintiffs confuse the cause of acth a contractual remedy that may or may not
be available with respect tbe underlying cause of action.” (Dkt. #108 at p. 5).

In bothWoodandGarofolo the Texas Supreme Court wasefal to distinguish between
the remedy of forfeiture and thderlying cause of action for breaghcontract. The court was
clear that forfeiture is a remdg that may be accessed only throudtr@ach of contract cause of
action. See Wood v. HSBC Bank USA, NMo. 14-0714, 2016 WL 2993923, at *3 (Tex. May
20, 2016) (“Weexplain [inGarofolq that borrowers may access the forfeiture remedy through a
breach of contract action based on the inclusion of those terms in their loan documents, as the
Constitution requires to make the hontps#y loan foreclosure-eligible.”X5arofolo, 2016 WL
2986237, at *4 (holding that “the forfare remedy . . . is just ord@ the terms and conditions a
home-equity loan must include to be forecloseligible” and “[a] borrower may seek forfeiture
through a breach-of-contract claim when the tarngnal forfeiture provision is incorporated
into the terms of a home-equity loan”). Thtlse relevant inquiry isiot when the remedy of

forfeiture becomes accessible to a borrowerwhen the underlying cause of action for breach

3 Plaintiffs cite several other cases in support of theitesgion that “a lender’s causéaction doesiot accrue until

the 8§ 50(a)(6)(x) cure provision demand is denied.” (Dkt. #94 at 1 40). However, the Court findssthatattes

only describe how long a defemdaas to cure after they receive propetice, in order to avoid forfeitureSee In

re Gulley 436 B.R. 878, 890-91 & n.57 (Bankr. N.D. Tex. 2010) (stating that 60—day cure period under Texas
constitution began when adversary proceeding was filad)e Cadengp 370 B.R. 681, 698 (Bankr. S.D. Tex.
2007) (concluding that “60—day window to cure” began to run on date complaint waslfileel)Adams307 B.R.

549, 558 (Bankr. N.D. Tex. 2004) (holding that lenderikazknotice of defective loan on date recited in certificate

of service accompanying the adversary complaint). Addiignas Defendants point out, “if Plaintiffs are correct

that accrual does not occur until after the sixty-day cure pesipdes, then the courts in those cases should have
dismissed the lawsuits because the lawsuits would have been based on unaccrued claims.” (Dkt. #98 at p. 3 n.1)
Therefore, the Court agrees that “[b]y not dismissing the borrowers’ claims, the courts implicitly recduatizied t
borrowers’ causes of action had already accrued beferbdirowers had even given notice to the lenders of the
alleged constitutional violations.” (Dkt. #98 at p. 3 n.1).
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of contract accrued.

The law in Texas is settled that actions fogdwh of contract accrue at the time of the
breach.Via Net v. TIG Ins.211 S.W.3d 310, 314 (Tex. 2006). Giarofolo, the Texas Supreme
Court differentiated between the “failure to cdyipand when a lender “fails to correct the
failure to comply.” Id., at *6 (quoting Tex. Const. art. XVI, 8 50(a)(6)(Q)(x)). The failure to
comply is “the lender’s original transgressiats ‘failfure] to comply with the lender’'s or
holder’s obligations under the extension of creditld. While “[tlhe unquestionably harsh
forfeiture penalty is triggered when, following adequate notice, a lender fails to correct the
complained-of deficiency.’1d.

The failures to comply alleged by Plaintiftye the type of breaches that occur at
origination. The breach of contract claim basadDefendants’ alleged failures to comply could
have been brought immediately after Plaintiffs’ laaiginated. The Court agrees that “[i]f the
defects alleged by Plaintiffs did in fact occuraiRtiffs did not have to wait until the remedy of
forfeiture became available because a breach dleeady occurred and an injury had been
sustained—i.e., an invalid ligmeing claimed on the property.” kb #108 at p. 7). Therefore,
any breach of contract claim thalkaintiffs may be allowed tassert would have accrued on the
date the loan was made, on June 5, 2006, long biferiding of the bankruptcy proceedings on
October 6, 2009. The doctrine afdjcial estoppel thus bars abyeach of contract action that
may be asserted by Plaintiffs because the cafuaetion accrued prior to the commencement of

the bankruptcy proceedings.

*In Plaintiffs’ FourthAmended Complaint, they allege that Defenddmésaiched the terms tife Note by failing to

cure the constitutional defects described above. Post-origination breach of contract occurs after origination due to a
party’s failure to perform a valid term or conditioGarofolg, 2016 WL 2986237, at *4 (stating that a lender’s
actions can constitute a post-origination breach of contract if they failrtorpethe loan’s required terms and
conditions). However, as explained above, the failure to cure was not a breach of contract in and of itself, but only
triggered a particular remedy available to Plaintiffs.
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Quiet-Title

The Parties disagree as to whether or ndicjal estoppel bar®laintiffs’ quiet-title
action. Defendants claim thataiitiffs’ quiet-title action is baied by judicial estoppel because
it accrued prior to theankruptcy proceedings Plaintiffs argue thaa quiet-title action does not
accrue until the lender fails to reuan alleged defect in thealo after receiving notice of the
defect from the borrower (Dkt. #1@2 9 10). According to Plaifits, since the alleged failure to
cure did not occur until aftethe filing of the bankruptcyroceeding upon which judicial
estoppel is based, an action toedutitle would not be barred Qudicial estoppel (Dkt. #102 at
10). Plaintiffs citdNoodin support of this @entention. 2016 WL 2993923.

However, Defendants gectly point out thavwoodonly addresses the issue of whether a
statute of limitations applies squiet-title action andid not address when an a quiet-title action
accrues. Id. In Priester, the Fifth Circuit decided two issues: (1) whether the statute of
limitations applies to quiet-title actions basedalleged noncomplianceith section 50(a)(6);
and (2) when the cause of actiaccrues. 708 F.3d at 674. Thé&H-Circuit concluded that the
statute of limitations applies and that the caokaction generally accrues when the loan was
originated. Id. at 675-76. Woodoverturned the first holding regarding the applicability of the
statute of limitations. However, becads®oddid not address the issue of accrual, the accrual
portion ofPriesterremains binding law.

In Texas, the determination of when a cao$eaction accrues is a question of law.
Moreno v. Sterling Drug, Inc787 S.W.2d 348, 351 (Tex. 1990). “The accrual of the cause of

action means the right to institute and maintain a suit[ort Arthur Rice Milling Co. v.

® Under Texas law, no statute of limitations applies to quiet-title actions that are based on alleged noncompliance
with section 50(a)(6).See Priester v. JP Morgan Chase Bank, N7A8 F.3d 667, 674 (5th Cir. 2013). However,

the Court still must determine whenreticause of action accrued for the purposes of determining if the action is
barred by judicial estoppel.
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Beaumont Rice Mills1l05 Tex. 514, 143 S.W. 926, 928 (191Zhus, a cause of action accrues
“when facts supporting each element of the cause of action come into existd@mapriell v.
Sysco Food Servs., In@B50 S.W.2d 529, 551 (Tex. App.—Corpus Christi 1992fd, 890
S.W.2d 796 (Tex. 1994%ee also S.V. v. R\M33 S.W.2d 1, 4 (Tex. 1996) (“As a rule, we have
held that a cause of action accrues when a wroagtutauses some legal injury, even if the fact
of injury is not discovered untidter, and even if all resultildamages have not yet occurred.”).

Defendants argue that if the elements of a quiet-title action were satisfied, they were
satisfied on June 5, 200fe date the loan was made (D&LO8 at p. 4 (citing Dkt. #89-1 at p.
18)). The elements of a quieti¢itaction are: (1) the plaintifias an interest in a specific
property; (2) title to the propertis affected by a claim by ¢hdefendant; and (3) the claim,
although facially valid, is invalid or unenforceabl®adler v. Duvall815 S.W.2d 285, n.2 (Tex.
App.—Texarkana 1991yrit denied; Best Inv. Co. v. Parkhjl429 S.W.2d 531, 534 (Tex. Civ.
App.—Corpus Christi 1968yrit dism’d).

With regard to the first two elements, it usmdisputed that Plaintiffs had title to the
property and that title was affect by Defendants’ claim of a liean the date of closing (Dkt.
#108 at p. 4). As to the third elemgthe Texas Supreme Court held/foodandGarofolo that
compliance with the Texas Constitution is meaduat origination andhat a lien securing a
constitutionally noncompliant home-equity loan is invalid and unenforceable (i.e., not
foreclosure-eligible) at the moment the loaigimates and remains invalid and unenforceable
unless subsequently cure@ee Wood2016 WL 2993923, at *5 (“A lien that was invalid from
origination remains invalid until it is cured.”3arofolo, 2016 WL 2986237, at *4 (“From a
constitutional perspective, compliance is meaduoy the loan as it exists at origination and

whether it includes the terms and conditions nexfito be foreclosure-eligible.”) (citingims v.
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Carrington Mortg. ServsL.L.C,, 440 S.W.3d 10, 17 n.28 (Tex. 2014)).

In the current case, it is clethat the alleged non-compliance occurred at the date of the
inception of Plaintiffs’ loan. Since the lien walkegedly invalid from its origination, all of the
elements of a quiet-title claim were satisfied tbe date of the inception of the loan. Thus,
Plaintiffs’ claim accrued on June 5, 2006, mdhan three years before the bankruptcy
proceeding was filed (Dkt. #108 at ). Therefore, the doctrine @idicial estoppel bars any
quiet-title action that may be asserted by PlHsbecause the action accrued prior to the filing
of the bankruptcy proceedings.

Declaratory Judgment

Plaintiffs seek a declaratory judgment stating the following: (1) the Security Interest is
void ab initio; (2) the Note does not contain theme and conditions required by section
50(a)(6), Article XVI of the Texas Constitution in order for the Security Interest to be
Foreclosure-Eligible; (3) the Security Instrument is void because the Note was not signed by
Billie; (4) the Note was not closed on at the adfiof the lender, an attorney at law, or a title
company, and thus the Security Instrument is M&@§ithe Note was in excess of 80% of the fair
market value of the homestead, making the Seclmityument void; (6) th Security Instrument
is void because the lendeddiot sign a written acknowledgmeat to the fair market value on
the date the Note was executédy Wells Fargo and Sand Canyorakltiorfeit all principal and
interest paid from June 2006 tioe present time thatlated to the extermn of credit by the
Note, and the note is void for @lurposes; (8) any purported lienidgenced by the Deed of Trust
is void and does not constitute a lien or enctanbe upon the property (Dkt. #104 at | 47).
However, all of the declarationkat Plaintiffs request requireglCourt to find that the contract

was not in compliance with the Constitution. Tdi@ms are barred by judicial estoppel for the

13



reasons stated above. Therefdhe, Court finds that Defendamimotion for summary judgment
on Plaintiffs’ declaratoryydgment claim is granted.
Unjust Enrichment

Plaintiffs allege that “Wells Fargo, and Sand Canyas, their servicers, including
Ocwen, continuously solicited payment from PlfirAlan Feuerbacher under the home equity
Note from 2006 until 2013.” (Dkt. #104 at 1 67Rlaintiffs state that tffhese payments were
obtained under the pretext that the Note mhet requirements of Tex. Const. art. XVI, §
50(a)(6).” (Dkt. #104 at 1 68). Plaintiffs arguathheir payments constitute a benefit that is
unconscionable for Wells Fargo and Sandy@a to retain (Dkt. #104 at § 69).

Defendants argue that since “Plaintiffs’ unjastichment claim is based entirely on their
contention that the Loan should be voided urtle Texas Constitution[,]” summary judgment
should be granted because Defendants cothphgh the Texas Constitution and because
Plaintiffs’ claims are barred by jutlal estoppel (Dkt. #89 at p. 25).The Court agrees that
Plaintiffs’ unjust enrichment clai is barred by judicial estoppel.

TDCA

Plaintiffs allege that, “[pJursuant tdex. Fin. Code Ann. 8§ 392.404, [Defendants’]
violations of the [TDCA] als@onstitute a deceptivieade practice under Subchapter E, Chapter
17, Tex. Bus. & Com. Code Ann. . . . and is actideainder that chapter(Dkt. #104 at | 73).
Plaintiffs allege that Ocwen, aatj on behalf of Wells Fargo, “[isgporting that the Plaintiff is
indebted to the defendants.” KD #104 at § 74 (citing Exhibit M. Plaintiffs state that
“Defendants are reporting that the plaintiff @sva non-recourse deldhd that “Ocwen, Wells

Fargo, and Sand Canyon, have otwer course of years since 20@Bempted to collect monies

® Defendants also argue throughout their briefing that the Loan complied with the Texas ConsSesDkt. #89.
However, since Plaintiffs’ claim that the Loan did notngdy with the Texas Constitution at its inception is barred
by judicial estoppel, it is not necessé&wy the Court to address this argument.
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by falsely representing to the Plaintiff . . . thatdvees debt in violatin of Tex. Fin. Code Ann. §
392.304(a)(8).” (Dkt. #104 at Y 74PRlaintiffs argue that “[theyflo not owe the monies to the
defendants, as the Note and deedusttis void.” (Dkt #104 at  75).

Defendants state that they are entitledummary judgment on Plaintiffs’ TDCA claims
“[b]ecause the Loan complied with the Texas Gituison and because Plaintiffs’ claims seeking
to void the Lien are barred asmatter of law by limitations and/gudicial estoppk.]” (Dkt. #89
at p. 26). As stated above, the claim that thanLeas void is barred by the doctrine of judicial
estoppel. Therefore, Plaintiffs’ claim thBefendants were violating Tex. Fin. Code Ann. §
392.304(a)(8) by reporting that Plaintiff was indabtto Defendants, over the course of the
Note’s life, is barred.

However, the issue of whether Defendantsl hdditional responsilifies regarding loan
disputes is not barred by judicial estoppel. Ritis allege that theyave informed Defendants
that they do not believe they owe them mormey that, in response, “Defendants have not
reported the dispute to the credieagies.” (Dkt#104 at § 76).

Plaintiffs further allege that

Defendant violated the Texas Debtliection Practices Act by publishing the

representation within Plaintiffs’ crediiléd with one or more credit reporting

agencies; by failing to fully and properly investigate the Plaintiffs’ dispute of the
representation; by failing to review aklevant information regarding same; by

failing to correctly report results of aaccurate investigation to each credit

reporting agency; and by failing to permanently and lawfully correct its own

internal records to prevent the re-repagtof the representations to the consumer

reporting agencies.

(Dkt. #104 at  77). Plaintiffs claim to have suffered damages as a result of these actions (Dkt.
#104 at p. 78).

Defendants first argue that Plaintiffs failexcite any support for Defendants obligation

to perform the responsililes cited above. While Plaintifido not name any specific statutory

15



provisions, the essence ofaRitiffs claim appears to be relying on section 392.202, which
describes the requirements for correction of thirdypaebt collector’'s or @dit bureau’s files.

Defendants argue that “even if the Loan did not comply with the Texas Constitution, the
debt was still a valid obligation.” (Dkt. #89 at p.)2®efendants state thathile there might be
a question under such circumstances as to wh#ikelLoan is secured,dhe is no dispute that
the Loan itself constitutes a valid obligationrepay borrowed money(Dkt. #89 at p. 26).
Thus, Defendants assert thaeyhdid not violate the TDCAy reporting the Loan, a valid
obligation agreed to by Plaintiffsy credit reporting agencies.

The Court agrees that even if the loan s comply with the Texas Constitution, it was
still a valid obligation.Therefore, Defendants did not \at¢ the TDCA by reporting the valid
obligation. Thus, the Court finds that Pl#iis’ TDCA claims fail as a matter of law.

DTPA

Plaintiffs are seeking damagender the DTPA for Defendantdleged violations of the
TDCA (Dkt. #104 at p. 7). Plaiiffs’ DTPA claim is based on #e-in provisionto the TDCA
(Dkt. #68 at 1 60). However, dhright to obtain relief undeghe DTPA is conditioned on the
claimant being a “consumer” as defined by thtttute. Defendants pessively argue that
Plaintiffs are not “consumers” under the statand thus cannot obtain relief under the DTPA
(Dkt. #89 at p. 35 (citing Tex. Bus. & Com. Cog8ld7.50(b) (“In a suitifed under this section,
each consumer who prevails may obtain ¢jed damages and other relief].”))5ee Burnette
v. Wells Fargo Bank, N.ANo. 4:09-CV-370, 2010 WL 1026968, at *9 (E.D. Tex. Feb. 16,
2010) (noting that section 17.%5(—which provides “tie-in”relief under the DTPA for
violations of other laws such as the TDCA—"“da®t exempt claimants from showing that they

qualify as a ‘consumer’ under 8§ 17.45(4)N)arketic v. U.S. Bank Nat'| Ass’@36 F. Supp. 2d
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842, 854-55 (N.D. Tex. 2006) (citifdendoza v. American Nat'l Ins. C&32 S.W.2d 605, 608
(Tex. App.—San Antonio 19960 writ)).

Whether a person is a consuniera question of law.Olufemi-Jones v. Bank of Am.,
N.A, No. 3:12-cv-3428-L, 2013 WL 1482544, at #4.D. Tex. Apr.10, 2013) (citingBohls v.
Oakes 75 S.W.3d 473, 479 (Tex. App.—San Antonio 2002, denie)). A person who seeks
only to borrow money is not a consumer under@®TPA because the lending of money, without
more, does not involve a good or a servicgee La Sara Grain Co. v. First Nat’l Bank of
Mercedes673 S.W.2d 558, 566 (Tex. 1984ke also Federal Deposit Ins. Corp. v. Muga4
F.2d 860, 863 (5th Cir. 1986) (summarizing Texas law as holdatigdbods” and “services” do
not include intangible chattelsduas stocks, money, or loans).

The law in Texas is clear that borrowernsonobtain home equity loans are not consumers
under the DTPASee Fassihi v. JP Morgan Chase Bank, NMa. 3:12-cv-4414-L, 2014 WL
4230324, at *5 (N.D. Tex. Aug. 27, 2014) (finding plef who sought a home equity loan was
not a consumer under the DTPAibolotti v. Am. HomeéMortgage Servicing, Inc.No. 4:11-
CV-472, 2013 WL 2147949, at *18 (E.D. Tex. May 15, 20(®)lding that since the plaintiff's
claims arose out of a loan, atfte plaintiff was not seeking fourchase any goods or services
from Defendants, the plaintiff was not@nsumer” with respect to the loaminegan v. Chase
Home Finance, LLCNo. 4:10-cv-04645, 2012 WL 444046, at *3 (S.D. Tex. Feb. 10, 2012)
(same);VanHauen v. Am. Home Mortgage Servicing,,INo. 4:11-CV-461, 2012 WL 874330,
at *4 (E.D. Tex. Feb. 17, 2012gport and recommendation adoptedo. 4:11-CV-461, 2012
WL 874328 (E.D. Tex. Mar. 14, 2012) (finding thecause the plaintiff's claims arose out of a
loan, and the services provided by the defendamné \@e the loan servicer, plaintiff was not a

consumer for the purposes for the DTPA). Because it is undisputed that the Loan is a home
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equity loan, Plaintiffs are nabnsumers under the DTPA and their claim fails as a matter of law.
CONCLUSION

The doctrine of judicial estoppel appliesdaall of Plaintiffs’ chims, except for their
claim under section 392.202 of the TDCA, fail anatter of law because they accrued prior to
the filing of the bankruptcy proceedings. Bild& not disclose her claims against Defendants
when she filed for bankruptcy, and she had the affirmative duty to do so at the time she filed her
bankruptcy petition. Plaintiffs arthus judicially estopped from taking the inconsistent position
that such claims exist in this case.

Furthermore, Plaintiffs’ claim under secti8@2.202 of the TDCA failas a matter of law
because even if the Loan was not in compliamitk the Texas Constitution, it was still a valid
obligation.

It is thereforeORDERED that Defendants’ Joint Motion for Summary Judgment (Dkt.
#89) is herebfsRANTED.

It is further ORDERED that all of Plaintiffs’ claims are hereb@lSMISSED with
prejudice.

SIGNED this 11th day of July, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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