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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

STING SOCCER OPERATIONS GROUP LP; §

ET. AL. §
8§

V. 8§ CASE NO. 4:15-CVv-127
8§ Judge Mazzant

JP MORGAN CHASE BANK, N.A. §

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant JRMa Chase Bank, N.A.'s Motion to Strike
Expert Testimony of Christoph&elly (Dkt. #48) and DefendardPMorgan Chase Bank, N.A.’s
Motion to Strike Expert Testimony of Barigell (Dkt. #49). After rgiewing the relevant
pleadings, the Court finds that Defendant’s motio strike Christophdfelly should be granted
in part and denied in part, and Defendant’siamoto strike Barry Bell should be denied.

BACKGROUND

The above-referenced case arises frBmfendant JPMorgan Chase Bank, N.A.'s
(“Defendant” or “JPMC”) August 30, 2013 commencenef closure proadures on Plaintiffs’
deposit accounts. On January 15, 2016, Plainfiiésl their Second Amended Complaint, in
which they alleged the following claims: (1)m@rsion; (2) tortiousnterference—banking; (3)
tortious interference—customers; (4) breachcohtract—improper restriction; (5) breach of
contract—privacy policy; (6) wrongful dishonof7) violation of regulation CC; (8) business
disparagement; (9) defamatiamd (10) negligence (Dkt. #41)

On February 2, 2016, Defendant filed its MotionStrike Expert Testimony, in which it

sought to strike the report and testimony of €topher Kelly (“Kelly”) (Dkt. #48). On February

1 On July 20, 2016, the Court entered its Memorandum Opinion and Order regarding Defendant's Motion for
Summary Judgment (Dkt. #64) and Plaintiffs’ Motion for Partial Summary Judgment (Dkt. #65). In its order, the
Court dismissed the following claims: (1) conversioni¢2jious interference—banking; (3) violation of regulation

CC; (4) defamation; and (5) negligence (Dkt. #87).
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19, 2016, Plaintiffs filed their response (Dkt. #54n February 22, 2016, Defendant filed its
reply (Dkt. #58). On March 10, 2016, Plaffs filed their sur-reply (Dkt. #62).

On February 2, 2016, Defendant filed its Matito Strike Expert Testimony of Barry
Bell (Dkt. #49). The report contad Bell's qualifications, expence, and opinions concerning
both the causation of financial damages, and amofuddmages incurred (Dkt. #49, Exhibit A).
On February 19, 2016, Plaintiffs filed theiesponse (Dkt. #57). On February 22, 2016,
Defendant filed its reply (Dkt #58). On Mard®, 2016, Plaintiffs filed their sur-reply (Dkt.
#62).

LEGAL STANDARD

Federal Rule of Evidence 702 provides tlte admission ofx@ert testimony that
assists the trier ofaft to understand ¢hevidence or to deterngira fact in issue. #b. R. EvID.
702. In Daubert v. Merrell Dow Pharm., Incthe Supreme Countstructed courts to function as
gatekeepers, and determine Wisgtexpert testimony should be presented to the jury. 509 U.S.
579, 590-93 (1993). Courts act as gatekeepemrsxpért testimony “to make certain that an
expert, whether basing testimony upon professishalies or personakperience, employs in
the courtroom the same level of intellectual rigor that characterizes the practice of an expert in
the relevant field.”Kuhmo Tire Co., Ltd. v. Carmichaél26 U.S. 137, 152 (1999).

The party offering the expert’s testimony has bturden to prove that: (1) the expert is
gualified; (2) the testimony is relevant to an isguéhe case; and (3) the testimony is reliable.
Daubert 509 U.S. at 590-91. A proffered expert wigaés qualified to tesifby virtue of his or
her “knowledge, skill, experiencésaining, or education.” #b. R. EviD. 702. Moreover, in
order to be admissible, expert testimonysirioe “not only relevant but reliable Daubert 509

U.S. at 589. “This gate-keey obligation applies tall types of expertestimony, not just



scientific testimony.” Pipitone v. Biomatrix, In¢.288 F.3d 239, 244 (5th Cir. 2002) (citing
Kuhmq 526 U.S. at 147).

In deciding whether to admit or exclu@gxpert testimony, the court should consider
numerous factors.See Daubert509 U.S. at 594. IDaubert the Supreme Court offered the
following, non-exclusive list of factors that courts may use when evaluating the reliability of
expert testimony: (1) whether the expert’'s theorytechnique can be or has been tested; (2)
whether the theory or technique has beenesubq to peer review and publication; (3) the
known or potential rate of error of the dealged method; and (4) wther the theory or
technique is generally accepted ire trelevant scientific communityld. at 593-94;Pipitong
288 F.3d at 244. When evaluatiDgubertchallenges, courts focus “¢tne experts’] principles
and methodology, not on the conclusitmat [the experts] generateDaubert 509 U.S. at 595.

TheDaubertfactors are not “a definitive checklist or tesDaubert 509 U.S. at 593. As
the Court has emphasized, thaubertframework is “a flexible one.”ld. at 594. The test for
determining reliability can adago the particular circumstaas underlying the testimony at
issue. See Kuhmo526 U.S. at 152. Accordingly, the d&on to allow or exclude experts from
testifying undeDaubertis committed to the sound discretion of the district coBtt. Martin v.
Mobil Exploration & Producing U.S., Inc224 F.3d 402, 405 (5th Cir. 2000) (citations omitted).

ANALYSIS
Motion to Strike Christopher Kelly (Dkt. #48)

Defendant moves to strike Kelly's reportiis entirety and his gpert testimony at trial
(Dkt. #48 at p. 1). Defendant argues thatl® opinions are improper for the following
reasons: (1) his opinions const#&umpermissible legal conclusi; (2) his conkusions are not

sufficiently reliable; and (3) he lacks theagssary qualification®kt. #48 at p. 1).



Rule 702 requires that an expert witness bdifteh “A district court should refuse to
allow an expert witness to testify if it findsaththe witness is not qualified to testify in a
particular field or on a given subject.United States v. Cook$89 F.3d 173, 179 (5th Cir.
2009);see Wilson v. Wood463 F.3d 935, 937 (5th Cir. 1999)). However, Rule 702 does not
demand that an expert be higlgjyalified in order to testify, andd]ifferences in expertise bear
chiefly on the weight to be assignedhe testimony by the trier of fact[.]JHuss v. Gayderb71
F.3d 442, 452 (5th Cir. 2009).

Rule 702 also requires that expert itashy be relevant. “Relevance depends upon
‘whether [the expert’s] reasonirgg methodology properly can be appli® the facts in issue.”
Knight v. Kirby Inland Marine In¢.482 F.3d 347, 352 (5th Cir. 2007) (quotibgubert 509
U.S. at 593). The Fifth Circuit has stated thatiteony is relevant when it “assist[s] the trier of
fact to understand the evidence tordetermine adct in issue.” Pipitong 288 F.3d at 245
(quotingDaubert 509 U.S. at 591).

Finally, Rule 702 requires that expert testimbeyreliable. “Reliattity is determined by
assessing ‘whether the reasoning or methodology underlying the testim@uyentifically
valid.” Knight, 482 F.3d at 352 (quotinDaubert 509 U.S. at 592-93). When determining
reliability, “[tlhe court focuses on the experimethodology, not the conclusions generated by
it.” Orthoflex, Inc. v. ThermoTek, In@86 F. Supp. 2d 776, 783.M Tex. 2013) (citindNunn
v. State Farm Mut. Auto Ins. CdVo. 3:08-CV-1486-D, 2010 WIR2540754, at *4 (N.D. Tex.
June 22, 2010)). “If, however, ‘there is simpbptgreat an analytical gap between the [basis for
the expert opinion] and the opinion proffered,” the court may exclude the testimony as

unreliable.” Orthoflex 986 F. Supp. 2d at 783 (quotiten. Elec. Co. v. Joineb22 U.S. 136,



146 (1997));see also Johnson v. Arkema, |&85 F.3d 452, 460-61 (5th Cir. 201B)pore v.
Ashland Chem. Inc151 F.3d 269, 278-79 (5th Cir. 1998).

Defendant first argues that the Court shatttke Opinion 1, “[JPMC] failed to comply
with the term of the Deposit Account Agreem¢mAA”) that served aghe contract between
[JPMC] and Plaintiffs[,]” becage it contains an impermissible legal conclusion (Dkt. #48 at p.
2). Defendant argues that Kelly’s opinion constitute a legal conclusion because it argues that
JPMC breached the DAASEeDkt. #48 at p. 2). Plaintiffs coamd that Kelly is not testifying
that Defendant breached the cootrbetween JPMC and Plaintiffsather he testifying as to
disputed factual issues surroundibgfendants alleged breach (DK&7 at p. 9). Plaintiffs argue
that although the ultimate conclusion of breach may be legal question for the Court, what
occurred factually is a question for the jury (Dkt. #8p. 9). Plaintiffs assert that this testimony
will assist the jury in understanding businémsguage and normal terms of operation; and is
therefore, critical to determimg disputed facts and assessingmigancies in this case (Dkt. #57
at p. 11).

The Federal Rules of Evidence allow an ekge assert opinions that “embrace an
ultimate issue to be decided by the trier of factED.FR. EviD. 704(a). However, an expert
witness may not offer opinions that amount to legal conclusidh®. Interests, Inc. v. Cal.
Pools, Inc, 238 F.3d 690, 697 {5 Cir. 2001);see also Calderon Bank of America, N.A941
F. Supp. 2d 753, 759-60 (W.D. Tex. 2018dting that the law is n@ proper subject of expert
opinion testimony). The Fifth Ciuit has held thatvhile experts may give their opinions on
ultimate issues, our legal system reserves tdrihkjudge the role of deciding the law for the
benefit of the jury. Askanase v. Fatjol30 F.3d 657, 673 (5th Cir. 1997) (quotiBgecht v.

Jensen853 F.2d 805, 808-09 (10th Cir. 1988)).



The Court finds that Opinion 1 does nabntain impermissible legal conclusions.
Although the ultimate determination of breach ohiract is a question fdhe court, disputed
facts, surrounding breach of contract, are subtittethe jury. The Court finds that Kelly’s
opinion is admissible because apattains to his interpretation tfe disputed facts surrounding
JPMC's alleged breach. Therefore, DefendantBamdo strike should be denied, as to Opinion
1.

Defendant next argues that the Court shatiitke Opinion 2, “[JPMC] failed to act in a
commercially reasonable manner under the uonstances by restricting the Plaintiffs’
accounts[,]” because it is conclusory (Dkt. #48aB). Defendant asde that Kelly does not
cite an industry standard ornt@nviews with other banks in fiming his opinions (Dkt. #48 at pp.
3-4). Plaintiffs contend that Kelly has prded an explanation supporting his opinion that
Defendant acted unreasonably based on the timelirevents and actions taken (Dkt. #57 at p.
11). Additionally, Plaintiffs assert that Kebdycommercial reasonabless opinion is based on
his extensive experience and analysis of the facts at issue (Dkt. #57 at p. 12).

A witness’ experience, studies, and edwrgticombined with a regwv of the relevant
materials can provide a reliabtasis for expert testimonyPerez v. City of AustjiNo. A-07-
CA-044 AWA, 2008 WL 1990670, at *10 (W.D. Tex. May 5, 200¢ also Pipitone288 F.3d
at 247 (citingkumhqg 526 U.S. at 137 (“no one denies that expert might draw a conclusion
from a set of observations baseal extensive and specializerperience.”)). The Court finds
that this testimony is reliablend therefore, admissible. Kelhas sufficient experience in the
banking industry relevant to ¢h present case to draw conclusions as to commercial
reasonableness based on his analysis of the fdéis.a general rule, qggons relating to the

bases and sources of an expert's opinion affect/é¢iight to be assignedahopinion rather than



its admissibility and should be left for the jury's consideratidddited States v. 14.38 Acres of
Land Situated in Leflore Cty., Mis80 F.3d 1074, 1077 (5th. Cir. 1996). The Court further
finds that the Defendant's arguments regardf@ijy's failure to cite industry standard or
interview other banks goes toetlweight, rather than to the rassibility of the testimony.
Therefore, the Court finds that Defendant’stimo to strike Opinior2 should be denied.

Defendant argues that the Court should st@kéion 3, “[t]he restrictions placed on the
Plaintiffs’ accounts by [JPMC] were not commailyi reasonable becautieey failed to comply
with Fed Regulation CC regarding funds avaligbiand [JPMC’s] ow Funds Availability
Policy[,]” because it is an impermissible légeonclusion (Dkt. #48 at p. 5). In its
Memorandum Opinion and Order on July 20, 2016, @ourt dismissed Plaintiffs’ Regulation
CC claim (Dkt. #87). Therefore, Kelly’s opomn as to the Regulation CC claim should be
stricken, as that claim is no longer part of theeca¥herefore, Defendant’'s motion to strike is
granted, as to Kelly’s opinion reghng the Regulation CC claim.

Defendant next asserts thlaé Court should strike Opimo4, “[JPMC] should have been
aware that if the authorities considered fti#fs’ accounts to be involved in money laundering
or other illegal activity they would have actiedseize such funds before August 30, 2013][,]” for
the following reasons: (1) Kelly is not qualified gove an opinion as twhat "the authorities”
did or would have done; and (2) his opinion i$ swfficiently reliable because it is unsupported
by factual analysis (Dkt. #48 at ). Plaintiffs contend thatelly has sufficient experience
“with respect to bank fraud investigations” totjfyshis opinions (Dkt. #5%t p. 14). Plaintiffs
assert that Kelly's opinions are supported bgdaulal analysis based upon his prior experience

(DKt. #57 at p. 14).



The Fifth Circuit has held that “[tjo qualifgs an expert, the witness must have such
knowledge or experience in [hiBgld or calling to make it aggar that his opinion or inference
will probably aid the trier in his search for truthMetzler v. XPO Logistics, IncNo. 4:13-CV-
278, 2014 WL 7146108, at *3 (E.D. Tex. Dec. 15, 2014). Where there are reasonable indications
of an expert’s qualifications, the question is ander one of gatekeeping, but one of fact for the
trier of fact. Boral v. Odyssey Pictures CorgNo. 4:14-CV-00044, 2015 WL 993241, at *2
(E.D. Tex. Mar. 4, 2015). “A lack of personal erpeace [] should not ordinarily disqualify an
expert, so long as the expertdsalified based on some other factor provided in Rule 702.”
United States v. Wen Chyu Lit16 F.3d 159, 168 (5th Cir. 2013YA lack of specialization
should generally go to the weight of the eviderather than its admidslity and ‘[v]igorous
cross-examination, presentation of contrary enak, and careful instttion on the burden of
proof are the traditional and appropriate meainattacking shaky but admissible evidencé&d”
(quoting Daubert 509 U.S.at 596). The Court finds thé&lly possesses sufficient experience
regarding law enforcement interaction with batkgustify his opinions. Defendant’s arguments
go to the weight to be given Kelly’s testimormgther than his qualifications. These are
considerations that should betelenined by the trier of fact.

Additionally, the Court fids that Kelly’s opinion is reliable. Kelly’s opinion relates to
disputed facts regarding the justifications of tiestrictions on Plaintiffs accounts. The Court
finds that Kelly’s testimony wodl “assist[s] the trier of fadio understand thevidence or to
determine a fact in issue[,]” and is obtaindm his experience within banking industry.
Pipitone 288 F.3d at 245 (quotinQaubert 509 U.S. at 591). Therefore, the Court finds that

Kelly’s opinion is reliable; and Defendant’s tram to strike Opinion 4 should be denied.



After reviewing the relevant pleadings, theu@idinds that Defendaist motion to strike
should be granted in part and denied in p&elly’s expert opinion shdd be stricken only to
the extent that the Court dismidselaintiff’'s Regulation CC claim.

Defendant’s Motion to Ske Barry Bell (Dkt. #49)

Defendant moves to strike Bell’'s testimoay to his opinion garding causation (Dkt.
#49 at p. 1). Defendant argues that Bell's opinions are improper because Bell (1) failed to
consider alternate causes of Plaintiffs’ alkggamages; (2) asserted conclusory causation
opinions, which were not supported by any gsigl and (3) did not demonstrate his own
qualifications sufficiently to opine on the causation is&eeDkt. #49 at p. 1). Plaintiffs assert
that Bell considered other possible causesthaf alleged damages, performed a thorough
causation analysis, and he is yujualified to opineon the issue of causati (Dkt #57 at pp. 2-

7).

First, Defendant argues that Bell's testimy should be stricken because Bell failed to
consider alternate causes of the Plaintiffs’ allefyeancial damages, spécally Plaintiff Brent
Coralli's (“Coralli”) felony convction in 2013 (Dkt. #49 at p. 2).Plaintiffs assert that the
timeline of events eliminates the felony coniin as a possible cause of damages (Dkt. #57 at
pp. 4-5). Plaintiffs argue thaoralli's guilty plea was accepted in Januand February of
2013, and his legal issues were well known within the soccer community by May 2013, due to a
news coverage (Dkt. #57 at p. 5). Plaintiffs iert contend that their membership issues did not
occur until a year later in Julyf 2014 (Dkt. #57 at p. 5)Defendant’s argument is similar toa
that inChisesi Brothers Meat PaclgrCo., Inc. v. Westchester Surplus Lines InsuranceNGp.
09-6523, 2010 WL 3720465, at *4 (E.D. La. Sept. 9, 2010)CHiesi Brothersthe district court

found that an expert’s opinion that a hurricam&s the cause of damage done to a roof was



admissible, even though it assumed the hurricane was the cause of the damage. The district court
reasoned that, “[e]limination of taeknative possibilities is one hed of arriving at a result
reliably, but it isnot the only method.ld. at 4.

The Court finds that Bell's failure to considPlaintiff's crimiral conviction does not
render his opinion as to causation inadmissibider the circumstances:As a geneal rule,
guestions relating to the bases and sources expert's opinion affect the weight to be assigned
that opinion rather than its admissibility andshl be left for the jury's consideratiorJhited
States v. 14.38 Acres of Lanitu&ted in Leflore Cty., Miss80 F.3d 1074, 1077 (5tRir. 1996).
Defendant’s argument goes to the weight taylven Bell's testimony, wich should be left to
the trier of fact. Therefore, the Court finithait Bell's testimony should not be stricken.

Defendant further argues that Bell's causattestimony should be stricken because it
does not include sufficient analygBkt. #49 at p. 3).Plaintiffs contend that Bell's causation
finding is grounded in the evaluation of the factual testimony of persons within Plaintiffs’ youth
soccer organization, as well as the analysis ®fotiganizations financial records (Dkt. #57 at p.
6). Upon reviewing Bell's reparthe court finds that the finaia¢ analysis provided, coupled
with facts gathered via his inteew of organization personnel, ssifficiently reliable to admit
his testimony as to causation pursuanthi® Federal Rule of Evidence 702epFR. EviD 702.
Therefore, the Court finds that Bell's testiny should not be stricken on these grounds.

Finally, Defendant argues that Bell's omn should be stricken because Bell is not
gualified to render an opinion about the cause of the alleged damages (Dkt. #49 at p. 2).
Specifically, Defendant points othat Bell does not have expergenin either the youth soccer
business or financial services industry (Dkt. #49.a2). However, the Court finds that Bell is

sufficiently qualified to render an opinion regamglidamages. Bell holds a Master’s degree in

10



Business Administration (“MBA”) from Southemdethodist University, has over twenty years
of experience analyzing damages in comnaérditigation matters, and has given several
presentations on the subject of financial dgesa(Dkt. #49, Exhibit A at pp. 29-34). The Court
finds that Bell has demonstrated adequate experience, education, training, skill, and knowledge,
to be considered qlieed to testify pursiant to Rule 702. #b. R.EviD. 702. The Court’s gate-
keeping function undedaubertis not intended to replace thdvarsarial system and the jury’s
responsibility to evaluate and weigh theidewmce presented by eaglarty’s experts. See
Daubert 509 U.S. at 596 (“Vigorous cross-examioati presentation of contrary evidence, and
careful instruction on the burden pffoof are the traditional and appropriate means of attacking
shaky but admissible evidence.8ge also 14.38 Acres of Landu&ted in Leflore Cty., Miss.
80 F.3d at 1078 (The trial court stuact “with proper deference the jury’s roleas the arbiter
of disputes between conflicting opons. As a general rule, quiess relating to the bases and
sources of an expert’'s opinion affect the weightbe assigned that opinion rather than its
admissibility and should be lefor the jury’s consideration.”). Therefore, the Court finds that
Defendant’s motion to sié Barry Bell is denied.
CONCLUSION

It is thereforeORDERED that Defendant JPMorgan Chase Bank, N.A.'s Motion to
Strike Expert Testimony of Christopher Kelly (Dkt. #48) is her&RANTED IN PART AND
DENIED IN PART. Christopher Kelly’s expert report gricken as to # violation of the
Regulation CC claingOpinion 3).

It is furtherORDERED that Defendant JPMorgan ChaBank, N.A.’'s Motion to Strike

Expert Testimony of Barrell (Dkt. #49) is herebDENIED.
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SIGNED this 2nd day of August, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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