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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

VERONICA ANNE JONES §
8

V. 8 CIVIL ACTION NO 4:15-CV-446
§ JudgeMazzant

BILLY MCINTOSH 8§
8

MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendant Sergeant Billy Mcintosh’s Motion to Dismiss, or
in the Alternative, Motion for Summary Judgmémtaditional and No Evidence) (Dkt. #4) and
Defendant Sergeant Billy McIntosh’s First Supplement to His Motion to Dismiss, or in the
Alternative, Motion for Summaryudgment (Dkt. #37). After reswving the relevant pleadings,
the Court finds that the motions shoulddgvanted in part and denied in part.

BACKGROUND

On Sunday, July 7, 2013, at approxigtp 2:55 a.m., Officer Tommy Johnson
(“Johnson” or “Officer Johnson”) of the Wylie Rme Department (“WPD”), observed a vehicle
traveling erratically and at a high rate of spéBkt. #4 at {1 5). “Usig his calibrated radar,
Officer Johnson determined the vehicle’s speelde 57mph in a 45mph speed zone.” (Dkt. #4 at
1 5). Johnson pulled over thercand when he approached the vehicle, he observed that the
driver, Veronica Anne Jones (“Jones” or “Pldififihad red, watery eyes, and Johnson detected
an odor of alcohol coming from the vehicle (Dk# at {1 5). Jones told Johnson that she had
drunk three glasses of wine, taken an Ambien aill] taken a musclelager pill (Dkt. #4 at
5). “Plaintiff also said that she was going to pigkher 5-year old daughte(Dkt. #4 at | 5).

Johnson had Jones perform a StandasddFbobriety Test, and based on Johnson’s

observations and Jones’ failed performance, sam&s arrested for Driving While Intoxicated
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(“DWI") (Dkt. #4 at 1 5-6). “She was reduker statutory warning wth she indicated she
understood.” (Dkt. #4 at { 6). “Plaintiff wasatrsported to the WPD where she refused the
breathalyzer; but, she consed to provide a blood specen.” (Dkt. #4 at | 6).

Jones was subsequently taken to LakéentBoHospital where a blood specimen was
drawn at approximately 3:55 a.m., and it wadsequently determined that Plaintiff's Blood
Alcohol Count was 0.195, more than twice the legaitI{Dkt. #4 at § 6). Rlintiff then returned
to the WPD for book-in and processing (Dkd at T 7). “Duringbook in, Plaintiff was
uncooperative and irate.” (Dkt. #4 at { 7). After book-in was complete, Johnson instructed
Jones to go into aholding cell, but Jones refused (Dkt. #4 at 7). After multiple and failed
requests, Officers Johnson and Brenda MartMaftin”) physically tookPlaintiff's arms and
escorted her into a hotay cell (Dkt. #4 at § 7).

“Once in the cell, Plaintiff also refusedffoer Johnson’s repeatadstruction to remove
a ponytail holder/tie in her hair(Dkt. #4 at { 8). “The ponytail hadér was collected as a safety
precaution[,]” and Johnson removed it over PI#istobjections (Dkt. #4 at T 8). Sergeant
Mclintosh (“Mcintosh or “Defendant”) heard ttadtercation (Dkt. #4 at  9). “He went to the
female cell and found Officers Johnson, Martin &udtt Ward (“Officer Ward”) in Plaintiff's
cell.” (Dkt. #4 at § 9). Mcintosh states that he “witnessed Johnson’s regaksintiff's physical
refusal/resistance, and the Officers further/aénequest for compliae.” (Dkt. #4 at T 9).
“Mclintosh instructed the Officers to leave thdding cell, which theydid, and the cell door was
closed and locked. Plaintiff followed to theattostill asserting a mative and non-compliant
attitude.” (Dkt. #4 at 1 9).

“WPD has a holding facility. It is not g@il, and violent/uncoopative/problematic

arrestees are routinely transfertedhe Collin County Jail (“CCJ").[Dkt. #4 at { 10). “Outside



Plaintiff's cell and in another room, SergeantiMosh instructed Officers, Johnson and Matrtin,
to prepare Plaintiff for transfer to the CCJ.” k{D#4 at 1 10). Accordmto Mcintosh, “[t]hen,
they heard mumbling and thewd of something being torn #te cell door. Following the
sound, Sergeant Mcintosh walkédck toward Plaintiff's celbnd several Officers followed.
Upon arrival, they saw pages of tBéle flying out the food opening ithe cell door.” (Dkt. #4
at  10).

Mcintosh alleges that “[w]ith the cell doatill closed and locked, Sergeant Mcintosh
asked Plaintiff to give him th&ible. She replied ‘No, come andtge™ (Dkt. #4 at § 11).
Mclintosh claims that he again asked for Biele and he told her that sltould be charged with
Destruction of Property, but Jonstll refused (Dkt. #4 at § 11)According to Mcintosh, “[tlhe
Officers were concerned thataltitiff's conduct would escalate tdditional destruction and/or
personal injury.” (Dkt. #4 at § 11). Mclintostsalalleges that “[b]lased upon Plaintiff’'s actions
and the potential for escalation, ¢Mtosh] decided to re-enté&er cell with Officers Johnson
and Martin, get th8ible, and get Plaintiff to calm dawicomply.” (Dkt. #4 at § 11).

Mclintosh states that “Officer Martin, Oéér Johnson and Sergeant Mcintosh prepared to
enter the cell. Once Sergeant McIntosh openedctil door, Plaintiff moved back slightly.”
(Dkt. #4 at 1 12). MclIntosh asserts thathle¢d his hand out and said, “Give me Bible now.”
(Dkt. #4 at 1 12). Mcintosh clais that “Plaintiff again said ‘0l and placed the book behind her
back.” (Dkt. #4 at § 12). Mcintosh claims that stepped into the cell, put his left hand on
Jones’ left shoulder, turned Jones, and maeed her towards the Wéacing the wall between
the bunk and the door) (Dkt. #4 Y 12). Mcintosh further allegésat with Jones’ back to him,
Mclintosh took theéBible with his right hand and placed it on the top bunk (Dkt. #4 at T 12).

According to MclIntosh, when he was attéimg to handcuff Jones, McIntosh “moved his



left hand down from Plaintiff's k& shoulder to her left wrist. Athe same time, Plaintiff brought
her right leg up and kicked the Sergeant in trsedm right thigh/groin @a.” (Dkt. #4 at { 13).

Mclintosh asserts that “[tlhe observing Officersiddeed that Plaintiff was trying to injure him.”
(Dkt. #4 at ] 13).

Mclintosh further asserts thida]fter Plaintiff's blow, it was necessary to place her on the
ground to more safely handcuff her and to mizenihe potential for further violence.” (Dkt. #4
at 1 13). Mcintosh states that he sought tatipasPlaintiff in the cell and take her to the ground
using a straight arm bar technggwvhich is taught in the Police Academy and Law Enforcement
Training (Dkt. #4 at 1 13). Mclngh explains that “[t]his is padf a Police Officer’s training
and experience as a ‘Basic’, ‘Intermediate’, andAdvanced’ Peace Officer.” (Dkt. #4 at § 13).

Mclntosh states that he sought to place Plaintiff safely on the ground without injury, and
applied the arm bar technique in his attempt te@@Dkt. #4 at § 14). Motosh claims that he
pulled Plaintiff's left arm down (at her left wristho his left hip, and into the cell (Dkt. #4 at |
14). Mcintosh explains that “[a]s he turnedaiBtiff turned as well.”(Dkt. #4 at | 14).
Mclintosh contends that “[h]isght hand moved up from Plaintiff’left elbow/shoulder area to
between her shoulders to gain control of bpper body; but, his hand never made contact.”
(Dkt. #4 at ] 14).

Mclintosh pleads that “Plaintiff spun frommm, avoided Officer Johnson’s attempt to
grasp her right arm, and stumbled uncontrollablyh floor. She fell hat.” (Dkt. #4 at | 14).
Mclintosh asserts that “[he] placed Plaintiff lmandcuffs, moved her to a sitting position, and
noticed the injuries.” (Dkt. #4 & 15). According to Mcintoslwhen he asked Jones to stop
fighting and she agreed, McIntosh uncuffed Hiest aid was administered by another person,

and an ambulance was dispatched to WPD (Bktat {1 14). MclIntosh asserts that “[g]iven



Plaintiff's agitated state, her refusal to followrlval instructions, the destruction of property, her
ongoing and physical resistancendaPlaintiff’'s assaults on 8geant Mcintosh and Officer
Johnson, Plaintiff posed a threathafrm to property, persons,rielf and the officers.” (Dkt. #4

at 1 17). Mcintosh alleges that “[flrom the attending and reviewing Officers’ perspective, the use
of a straight arm bar, placing Plaintiff on tgeound for cuffing, and the use of handcuffs was
necessary, justified and reasonable. If Serg&&sintosh had not done so, Jones would have
continued her destructive acts property and/or peosis.” (Dkt. #4 at § 17) Mcintosh pleads

that, “[b]Jased on the attending/reviewing Officers’ perspective ¢&f$i Johnson, Martin and
Ward), Sergeant Mcintosh’s actions in PtdinJones’ cell were acessary, justified, and
reasonable (not excessive).” (Dkt. #4 at 1 17).

Jones’ expert Darrell Coslin (“Coslin”) explains that he recognizes from the video that
she attempted to kick Mcintosh (Dkt. #40 at 1 @pslin claims that Jones was restrained except
for her feet when Mcintosh pinned her againstwhall (Dkt. #40 at p. 6). Coslin further states
that the other officers could “grab both arms amke taer to the ground if they were going to take
her to the ground.” (Dkt. #40 at p. 6). Coslsserts that a reasonable officer would not have
used a straight arm bar techniduader this circumstnce and this environment[.]” (Dkt. #40 at
p. 6). Coslin went on to explain that “[w]e’re working with such a confined space here and the
absence of any padding whatseevand what makes it even manmereasonable was he already
had control over the plaifitihere.” (Dkt. #40 at p. 7).

Jones alleges that “Defendant grabbed Pféingi the arm, then grabbed the back of her
head, and thrust her forward and downwara imiolent manner[.]” (Dkt. #22 at p. 5). Jones
explains that “[a]s a result of Defendant’s foeral the velocity of Defendant’s actions towards

Plaintiff, her body violently contacted the concrétmr of the cell withher face and mouth[.]”



(Dkt. #22 at p. 5). Jones asserts that “[she] hifldor with such force that six of her teeth were
knocked out or broken, her jaw bone was brokemwmplaces, her ear drums were ruptured, and
she sustained a laceration on her chin.” (Dkt. #22 at p. 5).

On July 1, 2015, Jones filed her Complaint (Dkt. #1). On September 28, 2015, MciIntosh
filed his answer (Dkt. #2). On November 4, 200&gIntosh filed his Motbn to Dismiss, or in
the Alternative, Motion for Summary Judgmentdditional and No Evidence) (the “Motion”)
(Dkt. #4)! On November 18, 2015, Jones filed hertmended Complaint alleging excessive
force in violation of the Fourth Amendment ortire alternative, excessive force in violation of
the Fourteenth Amendment (Dkt. #12). Omuly 6, 2016, Jones filed her response to the
Motion (Dkt. #22). On January 13016, Mclintosh filed s reply in supporof the Motion (Dkt.

#24).

On May 9, 2016, Mcintosh filed his Motioto Stay Proceedings Until Qualified
Immunity Issue is Resolved (Dkt. #25). On June 6, 2016, the Court granted the Motion to Stay
(Dkt. #31). On July 25, 2016, Defendant filed hissFSupplement to his Motion to Dismiss, or
in the Alternative, Motion for Summary JudgmgDkt. #37). On August 15, 2016, Plaintiff
filed her response toérsupplement (Dkt. #40).

LEGAL STANDARD

The purpose of summary judgment is to aseland dispose of factually unsupported

claims or defensesSee Celotex Corp. v. Catrett77 U.S. 317, 327 (1986). Summary judgment

is proper if the pleadings, thesdovery and disclosure matesiabn file, and any affidavits

! The Court will consider the Motion a motion for summamggment because it was filed after Mcintosh had filed

his original answer on September 28, 2015 (Dkt. #2). Jones argues that federal law does not recognize a “no
evidence” motion for summary judgment (DK22 at p. 8). Jones states thathat most, “federal law contemplates

a shifting burden.” The Court outlines the appropriate standard herein. While Jones argues that the motion for
summary judgment was premature undep.R. Civ. P. 56(d), and should be deferred or Plaintiff should be allowed

to obtain additional discovery, the Court finds that Jones has not shown, for specific reasons, that shesanhot p
facts essential to justify her opposition. Thereftine, Court finds that the motion is not premature unaer. R.

Civ.P. 56(d).



“[show] that there is no genuinesgiute as to any material factcathat the movant is entitled to
judgment as a matter of law.”EB. R. Civ. P.56(a). A dispute about a material fact is genuine
“if the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Tlweal court must resolve all
reasonable doubts in favor of the party oppgpshe motion for summary judgmeniCasey
Enters., Inc. v. Am. Hardware Mut. Ins. C&55 F.2d 598, 602 (5th Cir. 1981) (citations
omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

The party moving for summary judgment haslibeden to show thdhere is no genuine
issue of material fact anthat it is entitled to judgent as a matter of lawld. at 247. If the
movant bears the burden ofopf on a claim or defense on h it is moving for summary
judgment, it must come forward with eeitce that establishéseyond peradventurall of the
essential elements of the claim or defensédntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th
Cir. 1986). Where the nonmovant bears the &urdf proof, the movant may discharge its
burden by showing that there @ absence of evidence swmpport the nonmovant’s case.
Celotex 477 U.S. at 328yers v. Dallas Morning News, In@09 F.3d 419, 424 (5th Cir. 2000).
Once the movant has carried its burden, mleemovant must “respond to the motion for
summary judgment by setting forglarticular facts indicating theiie a genuine issue for trial.”
Byers 209 F.3d at 424 (citind\nderson 477 U.S. at 248-49). The nonmovant must adduce
affirmative evidence. Anderson 477 U.S. at 257. No “mere denial of material facts
nor...unsworn allegations [nor] arguments and rdisses in briefs or legal memoranda” will
suffice to carry this burdenMoayedi v. Compaq Computer Cor®8 F. App’x 335, 338 (5th
Cir. 2004). Rather, the Court requires “significprobative evidence” from the nonmovant in

order to dismiss a request for summary judghsupported appropriately by the movadhited



States v. Lawrence276 F.3d 193, 197 (5th Cir. 2001). The Court must consider all of the
evidence, but must refrain from making any créitjbdeterminations or weighing the evidence.
See Turner v. Baylor Richardson Med. C476 F.3d 337, 343 (5th Cir. 2007).

ANALYSIS
Fourteenth Amendment vs. Fourth Amendment

Jones asserts a claim that Mcintosh usgdessive force in violation of the Fourth
Amendment, or in the alternativig, violation of theFourteenth Amendme(iDkt. #12 at Y 14 —
29). Mcintosh asserts that “[tlhe [Fourth] Amendment is not applicable to Plaintiff's detention
claims. She previously was arrested, sheipusly gave a blood sample, she was booked into
the holding facility, and she was placed into 8.'c€kt. #4 at 1 39). Mclntosh argues that
“Plaintiff was a Pretrial Detainee (not an Astee) at the time of the alleged unconstitutional
force/punishment.” (Dkt. #4 at § 39).

Jones contends that while it is establistigat the Fourteenth Amendment applies to a
pre-trial detainee’s excessive force claims, 3omas an arrestee at the time of the incident
because she was arrested without a warradtwais brought to WPD for book-in and processing
(Dkt. #22 at p. 12 n. 37). Jones asserts that “[tftagority of circuits hold that the Fourth
Amendment applies until an individual arrested without a warrant appears before a neutral
magistrate for arraignment or for a probable cdiesging or until the arrestee leaves the joint or
sole custody of the arresting officer or offisér(Dkt. #22 at p. 12 n. 37). However, the Court
finds that this standard doeet apply to the case at hand.

In the Fifth Circuit, “[w]hile the Fourth Aendment protects arrestees, once an arrest is
complete, pretrial detainees are protected bydtkee process clause of the Fifth or Fourteenth

Amendments.”Gutierrez v. City of San Antoni39 F.3d 441, 452 (5th Cir. 1998ke Brothers



v. Klevenhagen28 F.3d 452, 455-56 (5th Cir. 199%pglencia v. Wiggins981 F.2d 1440, 1445
(5th Cir. 1993). The point at wdh an arrest ends and pretrisdtainment begins is not always
clear. See Valencia981 F.2d at 1449 n. 44. However, th#HCircuit has heldhat the Fourth
Amendment does not protect against deliberate uses of force that afteattie incidents of
arrest are completedfter the plaintiff has been released from the arresting officer's custody,
andafter the plaintiff has been in detention awaitimigl for a significant period of time.’ld. at
1443 (emphasis in original). It anly after thes three circumstances ocdhat an arrestee, who
was protected from excessiverde under the Fourth Amendmebgcomes a pretrial detainee
who is protected under the Fourteenth Amendment.

The first circumstance is clearly establishethi current case because, at the time of the
event in question, the incidents of Jonestest were complete. Likewise, the second
circumstance occurred because Jones had bi&ean tae cell by Johnson, the arresting officer,
before the incidentSee Brothers28 F.3d at 457 (“Once an individuaas been arrested and is
placed into police custody, and dyrafter the arresting officer has transferred the individual to a
jail cell, the individual becomes a pretrial de&e, protected againstassive force by the Due
Process Clause.”). Lastly, while less clear, the third circumstance occurred since the incident
happened before Jones had bé@emletention awaiting tridl. Therefore, the Court finds that
Jones’ Fourth Amendment claim of excessivece should be dismissed and that the Court

should consider Jones’ excessive force claim under a Fourteendiment standard of analysis.

2 |In Valencia the Fifth Circuit stated that the Fourth Ameradrnapplies until “after the plaintiff has been in
detention awaiting trial for a significant period of time.” 981 F.2d at 1443. HowewBroihers the Fifth Circuit
greatly diminished the requirement that a plaintiff be dethiior a “significant period dime” when it stated that,
although Brothers only spent “several hours” in jail, “[i]f the incident had occurred several hours earlier, while
Brothers was a resident of the Jersey Village Police Depatiaik he surely would have been considered a pretrial
detainee.” 28 F.3d at 456. Therefore, while Jones amfs detained in the cell for a few minutes before the
incident occurred, the Court fintlsat she was a pretrial detainee.

9



Excessive Force

Jones alleges that Mcintosh’s actions violated right to be free from excessive force
(Dkt. #12 at Y 17-18). New ldgstandards are not pled retroactivelyfor the purposes of
qualified immunity. Harper v. Harris Cnty., Tex21 F.3d 597, 601 (5th Cir. 1994) (“This Court
has decisively rejected the retroactive appilbica of new legal standds to excessive force
claims involving qualified immunity, and hdseld that the objecter reasonableness of a
government official’'s conduct must be measureth weference to the lawas it existed at the
time of the conduct in question.”)or years, courts in the HiftCircuit have followed the rule
that, “where a pretrial detainee is allegedly Wietim of a detention officer’'s use of excessive
force, as explained Malencia v. Wiggins981 F.2d [at] 1446 [] . . . su@hclaim is subject to the
same analysis as a convicted prisonerantlfor use of excessive force under the Eighth
Amendment.” Thompson v. BeasleiNo. 4:14-cv-68, 309 F.R.D. 236, 246 (N.D. Miss. 2015)
(citing Kitchen v. Dall. Cnty. 759 F.3d 468, 477 (5th Cir. 2014)yUnder this standard, ‘a
constitutional violation occurethere a detention officer uses force maliciously and sadistically
for the very purpose of causing harm to the paietietainee [or prisonerfather than in a good
faith effort to maintairor restore discipline.’ld.

As set forth inHudson v. McMillian a constitutional violation occurs where a detention
officer uses force “maliciously and sadistically for the very purpose of causing harm” to the
pretrial detainee, rather than in “a good faith gffo maintain or resterdiscipline.” 503 U.S. 1,

6 (1992) (citingwhitley v. Albers475 U.S. 312, 320-21 (1986)). The Supreme Court’s decision
in Hudsoninstructs courts to consider a numberfaiftors when evaluating an excessive force
claim. 503 U.S. at 7. These fart include (1) the extent ofjury suffered; (2) the need for

application of force; (3) the rdlanship between that need and the amount of force used; (4) the

10



threat reasonably perceived by the responsibleial$i; and (5) any efforts made to temper the
severity of a forceful responséd. (citing Whitley, 475 U.S. at 321). The Court must determine
if the submitted evidence creates a genuispude as to material facts regarding Hhedson
factors in the present caskitchen 759 F.3d at 477.

Mclintosh asserts thabdes cannot meet the burdenf f@oving an unconstitutional
force/punishment claim under the [Fourteenth Admeant]” (Dkt. #4at { 37). Mclntosh argues
that he acted to maintain and restore disciplened that he used a normal straight arm bar
procedure (Dkt. #4 at § 37). Mc¢tsh further asserts that “fhjapplied the procedure in the
normal way and with a normal amount of force. Nothing in [McIntosh’'s] movement was
excessive or unrelated to the need to mairdeder in the holding facility.” (Dkt. #4 at § 37).

Mcintosh maintains that the force is urmlised and consists of: “[McIntosh] taking
Plaintiff's left wrist in his lefthand; pulling Plaintiff's left arndown and to his hip; and, turning
himself and Plaintiff into the celPlaintiff avoided Officer dhnson, stumbled, and fell hard.”
(Dkt. #4 at 1 41). Mclntosh contends that ‘hise of force in taking [Jones] to the ground was
reasonable under the circumstes.” (Dkt. #4 at { 4%).

However, Jones’ account of thierce used differs significantfy. Jones’ expert, Coslin,

asserts that Mcintosh performed the straigimh bar maneuver incorrectly when he took two

3 MclIntosh contends that it was reasonable for him to have used the straight arm bar takedowmratechnique
taught to police officers in their acalies, because Jones kicked him ansd lgng non-compliant, and he believed

that putting Jones on the ground minimized the possibility of more violence (Dkt. #37 at 1 24-28). Mcintosh
alleges that Jones was injured because she was “still ie@ogperative [and] attempted to spin away from [him].”
(Dkt. #37 at 1 29). According to Mclntosh, through no fault of his own, what began asr@ledrtechnique
became an uncontrolled fall becausearfes’ spinning.” (Dkt. #37 at T 29).

4 Mclintosh also states that it was re@able for him to have entered Jones’ cell (Dkt. #37 at § 18). The Court
assumes that McIntosh addresses thiegponse to Jones’ expert, Mr. Coslin, stating that he would not have gone
into Jones’ cell after she had begun destroyingBifde (Dkt. #37 at § 19). The Court finds it unnecessary to
address this argument because the action of egttré cell did not cause the harm at issue.

® Mclntosh asserts that “[Jones] iis no position to controvert the W officers’ statements and testimony
regarding the incident that gave rise to the lawsuit[.]” (Dkt. #37 at § 8). McIntosh states this based on the fact th
Jones admits to not remembering many of the events of the evening (Dkt. #37 at { 8). However, this is not a “he
said she said” situation because of ¢ideo of the incident. Therefore, tfect that Jones doa®t remember the
events in question is not case dispositive.

11



steps backward after lmgy kicked (Dkt. #22-2 at § 39). Likése, Coslin “surmises that Sgt.
Mclntosh puts his right hand on top of the Pldiistihead and drives her into the floor.” (Dkt.
#37 at § 35 (citing Dk #22-2 at 1 34)).Mclntosh admits that “the &ieo is so grainy that, after
watching it many times he can orggy that ‘with the color of hdrair and my arm, it's just a
huge blur.” (Dkt. #37 atf 35). McIntosh argues that whi@oslin claims to see his hand,
“[n]othing in that fraction of a seconsd ‘clearly’ visible.” (Dkt. #37).

Mclintosh asserts that Coslin’s testimony c@ming whether or not he was able to see
Mcintosh’s hand actually force Jones’ headvdoshould be disregarded because Coslin’s
expertise is in police procedure and conduct, wid¢o interpretation (Dkt. #37 at  36). The
Court agrees that Coslin’'s expertise is nowieeo interpretatin. However, the video itself
creates a question of fact aswibether or not Mcintosh pushddnes’ head down to the flobr.
This is supported by Mcintosh’s own testimongttivhen he watches the video, he cannot see
where his hand was in relation to Jones’ headerdfore, the Court finds that there is a question
of fact as to whether or not Mtosh pushed Jones’ head down.

Mclintosh argues that “[t]his is not the firsicident of intoxcated persons injuring
themselves by resisting officers attempting a gliaarm bar takedown.” (. #37 at p. 9 (citing
Cardinal v. Allain No. CV-05-107-JJB, 2007 WL 3256447,*dt (M.D. La. Nov. 5, 2007))).
Mclintosh explains that, i€ardinal, the district court found that [the straight arm bar] tactic
was not excessive force becaus$e [plaintiff] was jerking way fronfthe officer] to prevent [the

officer] from handcuffing him’ ad that it was ‘[the plaintif§] conduct and intoxicated state

® MclIntosh asserts that “a grainy viddoes not create a genuine issue of maltéact. The video is good evidence

for other contentions, but not whether Sgt. McIntosh’s harglomathe Plaintiff's head driving her into the floor. In

fact, the video is not credible evidence as whether Sgt. Mcintosh’s hand ever touched the Pledatiff’ (Dkt.

#37 at 1 37). Mclntosh goes on to state that “[w]hat the Court has regarding that issue, is the testimony of three
police officers all of whom testify that Sgt. Mcintosh’s right hand never touched the Plaintiff during R¢bDftll.

#37 at {1 37). The Court finds this argument unpersuasive. The video, although imperfect, is matesiatteeto

or not Mcintosh pushed Jones’ head towards the ground.

12



which created the situation at iesti (Dkt. #37 at pp. 9-10 (citin@ardinal, 2007 WL 3256447,

at *4)). Mclntosh is essentially arguing thidnes’ intoxication and noncompliance were the
source of her injury, and that Mdosh’s force did not cause the harm at issue. However, the
Court finds that the current situari is substantially different fro@ardinal.

Here, there is a factual dispute about whethvemot Jones’ injuries were sustained as a
result of the officer doing more than just thieaight arm bar technique. Jones has presented
summary judgment evidence from an expert thatstraight arm bar technique was done in an
unsuitable environment, and she has presentel@me that supports anfling that the officer
not only did the technique, btihten pushed her head irtee ground as she fell. KBardinal,
however, the court noted that “[tjhere was no eviggoresented that the tactic [the officer] used
was out of the ordinary, or unnecessary giviee circumstances.” 2007 WL 3256447, at *4.
Therefore, the Court finds that theseaat hand is dimguishable fronCCardinal because Jones
has presented evidence thae ttactic used was out of therdinary, and unsuitable in the
environment in which it was performed.

The analysis of whether or not Mcintosh witeld Jones’ Fourteenth Amendment right to
due process must be done with considerationtttexe is a factual disgre regarding the force
that is at issue. While Mclosh asserts that the force useas a straight arm takedown gone
awry due to Jones’ actions, Jehasserts that this was a takedown followed by an officer forcing
a falling detainee’s head into the floor. Theauna of the factual dispute affects the Court’'s
analysis of each of thdudsonfactors. After a careful reviewaf the record and the arguments
presented, the Court is not convédcthat Mcintosh has met Hisirden demonstrating that there
is no material issue of fact etfiig him to judgment as a matterlafv on the issue of whether or

not he violated Jones’ Fourteenth Amendmentmhoeess right to be free from excessive force.

13



The issue should proceed to trial.
Qualified mmunity

Mcintosh argues that he entitled to qualied immunity. “Although nominally an
affirmative defense, the plaintiff has the burd® negate the defense once properly raised.”
Poole v. City of Shrevepor$91 F.3d 624, 627 (5th Cir. 2012) (citiBgumfield v. Holling 551
F.3d 322, 326 (5th Cir. 2008)). This standarcggreen summary judgment, “gives ample room
for mistaken judgments by protecting all bué thlainly incompetent or those who knowingly
violate the law.” Id. (citations omitted). “The doctrine of qualified immunity shields
government officials from liability when they are acting within their iBonary authority, so
long as their conduct does not \dtd clearly established statutar constitutional law of which
a reasonable person would have knowWallace v. Cty. of Coma#i00 F.3d 284, 289 (5th Cir.
2005) (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).

The Supreme Court has establgtzetwo-part test to be pled in determining whether
the presumption of qualified immunity is to be oa@ame. “First, a court must decide whether a
plaintiff's allegation, if truegstablishes a violation ofckearly establised right.” Hernandez ex
rel. Hernandez v. Texas Dep't of Protective and Regulatory S883.F.3d 872, 879 (5th Cir.
2004). *“Second, if the plaintiff has alleged alsation, the court mustlecide whether the
conduct was objectively reasonabldight of clearly established laat the time of the incident.”
Id. “Even if the government offial’'s conduct violates alearly establishedght, the official is
nonetheless entitled to qualdfieimmunity if his conduct was objectively reasonableld.
Analysis of these issues does not neegroceed in a gtific sequencePearson v. Callahan

555 U.S. 223 (2009). “As the qualified immunitefense has evolved, it provides ample
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protection to all but the plainly incompetesr those who knowigly violate the law."Malley v.
Briggs 475 U.S. 335, 341 (1986).

As discussed above, the Court concludes dbaes has presented sufficient evidence to
establish that a question of fact exists aswtzether Mcintosh violad Jones’ Fourteenth
Amendment due process right to be free of exeedairce. Additionally, the Court finds that
within the Fifth Circuit, there was clearly eslished law at the time of the incident that
detention facility employees could be liable éxcessive force against pretrial detaineeSee
Bishop 2015 WL 8273986, *4-5 (explaining that th@tchen court held that the theory of
bystander liability was applicable to claimsenfcessive force brought Ipyetrial detainees, and
that if bystander liability for excessive force watabished, direct liability must also have been
established).

The Court now turns to whether or not IMtosh’s conduct was objectively reasonable.
The relevant question is whetHgrwould be clear to a reasoble officer that his conduct was
unlawful in the situation he confronted.’Saucier v. Katz533 U.S. 194, 202. Jones has
submitted expert testimony that Mcintosh’s cortdwas clearly unreasonable in light of the
situation (Dkt. #40 at pp. 5-9). Jones has submitted summary judgment evidence that is
sufficient to create a question of fact regagdimhether other officersiould find it clear that
Mclintosh’s actions were unlawful. Considering tfacts in the light most favorable to Jones, it
may not be reasonable for an officer to perform tdchnique Mcintosh used in the situation at
issue. Simply put, Jones has demonstrated thaestion of fact exists as to whether it would be

clear to a reasonable officer thatIntosh’s actions were unlawf(il.

" Also in support of his Motion, McIntosh asserts that this case is distinguishable from other cases in which courts
denied summary judgment based on qualified immunity lsecan officer’'s use of force was “clearly excessive and
clearly unreasonable under ttiecumstances.” (Dkt. #37 at 1 40). MclIntosh begins by asking “the Court to note the
differences between the facts leading toGeds decision and the caselsdr.” (Dkt. #37 at 1 41).
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Seizure

Jones alleges that “Mclintosh, acting under icab law, deprived Plaintiff of certain
constitutionally protected righ wherein Defendant . . . [nga an unlawful and unreasonable
seizure of the Plaintiff’'s person[.]” (Dkt. #12 at3). Mclntosh argues that “Plaintiff cannot . . .
sufficiently prove an unreasonable se&of her person[.]” (Dkt. #4 at | 45)The Court finds
that, for the reasons discussed herein, Jonesndbvémve the ability to bring Fourth Amendment
claims, because she was a pretrial detainee andmatrestee according to Fifth Circuit law.
Therefore, Jones’ claim of unlawfseizure should be dismissed.

CONCLUSION

It is thereforeORDERED that Defendant Sergeant Billy McIntosh’s Motion to Dismiss,

Geils v. Patinis a Northern District of Texas case inieth a plaintiff claimedthat an officer used
excessive force when he slammed thantiff's head into a lockbox during the book-in process. 941 F. Supp. 2d
722, 725. InGeils the officer claimed that he used a reas@mamount of force irpulling the non-compliant
plaintiff to a standing position, but the plaintiff's intoation caused him to propel forward and sustain injuidy.
However, after reviewing the surveillance video, the cfounhd that while the plaintiff was verbally uncooperative
and disrespectful, he was ngitysically resisting or threatening toward any officers at any time leading up to the
incident. Id. at 728. Additionally, the court found that the offices&cure hold on the plaintiff, and his control over
the plaintiff's movements through the point of impact, established that it was the officed fosee and not the
plaintiff's drunkenness that gaed the injury at issudd. Mcintosh also asserts thiere are differences between
the current case arRishop v. City of Denton, Texa®o. 4:14-CV-608, 2015 WL 8273986, at *1 (E.D. Tex. Dec.

8, 2015), appeal dismissed (Mar. 24, 2016).

MclIntosh argues that the cant case is distinguishable fra@eils andBishopfor several reasons. First,
Mclintosh notes that “[t]hé&5eils court noted that ‘[a]bsent from the video is any indication that Geils . . . is
physically resisting or physically threatening toward Offieatin or the other officers at any time leading up to the
incident.” (Dkt. #37 at 1 40). Likewise, Bishop the Court also noted that Bishop, while noncompliant, was not
actively resisting the officers. WhileghCourt agrees with McIntosh that teas evidence in #hcurrent case that
Jones was resisting an officer, this does not make the force used by Mcintosh reasonable. This is especially true in
light of Coslin’s testimony that, except for her feet, Jones msatrained against the wall. Additionally, the fact that
there were several officers very close to Jones at the tithe @ficident also makes it appear that there is a question
of fact as to whether the force used against her @asonable, even given the fact that she was resisting.

Mclintosh also asserts that in bdeils and Bishop the Courts determined that the officer had control of
the plaintiffs at the time athe incident. Mclintosh asserts that becatge unclear whether or not he had control
over Jones, summary judgment should be granted against her claims. However, the Court finds that tloé amount
control that Mcintosh had over Jones is a question of fact appropriate for a jury’s consideration.

8 Jones does not mention the word “seige”seizure” in her response to Medish’s motion (Dkt. #22). Likewise,

Jones only mentions the word in her response to Mclntosh’s supplement to state that “Defendant has correctly noted
that Plaintiff brings federal claimagainst Sergeant Mcintosh based afeged use of excessive force and
unreasonable seizure of her person. Plaintiff further acknowledges that she bears the pleading aratyevidenti
burdens to overcome Defendant's qualified-immunity defense.” (Dkt. #40 at p. 2). Jones asserts no facts or
argument in support of her claimathshe was unreasonably and unlawfidbized, separate and apart from her
complaint of excessive force against Mcintosh.
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or in the Alternative, Motion for Summarydgment (Traditional and No Evidence) (Dkt. #4)
and Defendant Sergeant Billy Mcintosh’s Firstplement to His Motion to Dismiss, or in the
Alternative, Motion for Summaryudgment (Dkt. #37) are here®RANTED IN PART AND
DENIED IN PART.

It is furtherORDERED that Jones’ claims of unlawfgkizure and excessive force under
the Fourth Amendment are herdbySMISSED WITH PREJUDICE.

It is furtherORDERED that Jones’ claim of excessiverd¢e in violation of her right to

due process under the Fourteenthelaiment should proceed to trial.

SIGNED this 22nd day of August, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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