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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

DALE A. WILKERSON

V.

UNIVERSITY OF NORTH TEXAS, BY
AND THROUGH ITS BOARD OF
REGENTS; NEAL SMATRESK,
PRESIDENT; FINLEY GRAVES, INTERIM
PROVOST AND VICE PRESIDENT FOR
ACADEMIC AFFAIRS; WARREN
BURGGREN, FORMER PROVOST AND
VICE PRESIDENT FOR ACADEMIC
AFFAIRS; ARTHUR J. GOVEN, FORMER
DEAN, COLLEGE OF ARTS &
SCIENCES; AND PATRICIA
GLAZEBROOK, FORMER CHAIR,
DEPARTMENT OF PHILOSOPHY AND
RELIGION STUDIES

Civil Action No. 4:15-CV-00540
Judge Mazzant
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MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendants’tidio to Dismiss Plaintiff's First Amended
Original Complaint under Federal Rule ofviCiProcedure 12(b)(1) and 12(b)(6) (Dkt. #42).
After reviewing the relevant pleadings and rantithe Court finds the motion should be granted
in part and denied in part.

BACKGROUND

This case arises from the non-renewal of an employment contract for a non-tenured
professor. Plaintiff, Dale Wilkerson, was driglly hired by the University of North Texas
(“UNT”) in 2003 under a one-year term contracttlie Department dReligion and Philosophy
(“the Department”) in the College of Arts and Suaies. At the end of higrst term, his contract

was renewed, he was promoted, and his dutige wepanded. In 2011, UNT offered Plaintiff a
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term contract for five years for the role of Ripal Lecturer. Principalecturer is the highest

level attainable at UNT for any teacher who i$ temured or on a tenureatk appointment. It is
customary at UNT that non-tenured teachel® vihave multi-year appointments can rely on
continued employment until the expiration of the full term of their contract as long as their job
performance meets or exceeds expectationsalsescustomary for UNT to inform the professor

in writing no later than April othe academic year if the professocontract will not be renewed.

The only known causes for discharge of teachers with long years of service were because of
elimination or reduction of a picular program, a geeral reduction in force, or the commission

of a serious violation of UN¥ policies and procedures.

Plaintiff's complaint centers around aregledly wrongful discharge by UNT that was
based at least in part on dateonship that UNT deemed to logappropriate. On May 31, 2013,
Plaintiff was approached at ackll bar by a 26-year-oltkmale, CB. Plaintiff had briefly been
introduced to CB in March 2013, but had not skensince. At the itne, CB was not, and had
never been, a student or emplogdJNT. On June 2, 2013, aftebaef flirtatious association,
Plaintiff and CB shared two consensual kis§€ys.June 30, 2013, CB invited herself to attend a
concert in Memphis, Tennessee, that Plaintiffs attending with a plamic female friend over
the Fourth of July holiday. CB, Plaintiff, andetfiemale friend agreed to share a hotel room to
save expenses. No sortromantic activity occurred.

Sometime before late August 2013, the DirecoGraduate Studie§DGS”), Dr. Gene
Hargrove (“Hargrove”), evaluated CB and rewoended her for admissi to UNT’s graduate
program for the fall semester of 2013. Hargral®o hired CB to work for a non-profit housed
on campus. Plaintiff played no role in CB’snaidsion to UNT or employment by the non-profit.

Plaintiff was never CB’s teaeh and never exercised any authority over her.



Dr. Patricia Glazebrook (“Glazebrookivas Department Chair of Philosophy and
Religion Studies at all times relevant to thiwdait. At some point when Glazebrook was Chair,
UNT took a faculty survey to evaluate whetheazabrook should be retained as Chair. Plaintiff
abstained from the survey and Glazebraekeived only one favorable recommendation.
Although the survey was supposedbe confidentialjt was well knownthat Glazebrook had
only one supporter. Plaintiff was one of theyofalculty members who got along reasonably well
with Glazebrook during her time as Chair. gdhrook appointed Plaintiff to DGS in August
2013. Following the survey, Glazebrook was not retaase@hair and left UNT to take a job at
another university.

On or about February 7, 2014, CB filedcamplaint alleging sexual harassment by
Plaintiff. On February 24, 2014, the DepartmehtEquity and Diversity (“OEQ”) issued a
formal complaint on the matter. On Mar@26, 2014, Glazebrook, as Department Chair,
conducted Plaintiff's evaluation for 2011-2013mong other statements, she noted that
Plaintiff ranked second out of thirteen facultyembers. In early April 2014, Plaintiff asked
Glazebrook why he had not received a lettenewing his teaching appointment for the
2014/2015 academic year. Glazebrook told Plaitiidt she was withholding the letter pending
the outcome of a complaint to the OEO. OnyMa&, 2014, the OEO found that Plaintiff was “not
in violation” of UNT’s consensal relationship policy and thergas “insufficient evidence” to
establish a violation of UNT’sexual harassment policy. CB didt appeal the OEQO'’s finding.
On July 3, 2014, Plaintiff receidea letter from Glazebrook notihig him of UNT’s decision not

to renew his contract.

! The First Amended Complaint states first that Plaintiff was ranked second in teaching in theegatinment on

his 2010-2012 evaluation (Dkt. #36 at | 25). Later, it says that Plaintiff was ranked second out of thirteen faculty in
the Department in his 2011-2013 evaluation (Dkt. #36 at 1 26). It is not clear if either range is a tigadgnaph
Nevertheless, Plaintiff received goweliews in at least the yel@ading up to his termination.
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Plaintiff appealed his discharge to the Cgdleof Arts and Sciences Grievance Committee
("CASGC"). The CASGC is the fact-finding boaf UNT’s grievance mcess. CASGC allows
a defendant to have representation, introdus® @bject to evidence, and examine witnesses.
Plaintiff availed himself of tese procedures and the CAS@G@rid (1) that Glazebrook violated
the Philosophy Department By-Laws; (2) tehe had been uncooperative and untruthful during
the investigation; (3) that dymocess and equal protection staxdawere clearly violated; and
(4) that there was no factual basis for niiyi Plaintiff. The report dated July 25, 2014,
unanimously recommended that thedd reverse Glazebrook’s decision.

Central to the CASGC findings were coanigons to a 2011 non-renewal of another non-
tenured lecturer where Glazebrook did follow the Department By-Laws and procedures.
Specifically, in the 2011 termination, Glazebk consulted with the Department Personal
Affairs Committee as well as the Department ExweuCommittee. She did neither in Plaintiff’s
case.

According to procedure, the CASGC repwras forwarded to the Dean of Arts and
Sciences, Dr. Arthur Goven (“Goven”). Duringdtstage, the Dean smupposed to review the
record created by the CASGC and either folloas thcommendation or reject it. The Dean is not
to make any additional fact findings. In this ea&oven did not follow this procedure when he
received communications from Glazebrook. Glaaek falsely represented to Goven that
Plaintiff was in the position of DGS in thersm of 2013 and that Rintiff was DGS with
authority over CB when the relatiship with CB occued. After learning that Glazebrook gave
additional information to Goven, Plaintiff appabeed Goven and pleaded for an opportunity to

produce evidence to refute Glazebrook’s timelinewants. Goven refused, telling Plaintiff that



he agreed with Glazebrook’s finding that Pldirtad used “poor judgment.” Neither Goven nor
Glazebrook ever specified whggoor judgment” meant.

Plaintiff appealed to the Provost and Vice$tdent for Academic Affairs, Dr. Warren
Burggren (“Burggren”). Burggren refused to rulestead, Burggren referred the matter to the Ad
Hoc UNT Faculty Grievance Committee (“Ad el@€ommittee”). TheAd Hoc Committee was
created by the Executive Committee of the RgcBenate during th2014/2015 academic year.
When Burggren referred the matter, the AdcHZommittee had not yet formulated its own by-
laws and purported to act under the by-lawswad separate existing committees. The Ad Hoc
Committee found that Plaintiff's due process righasl been violated andahPlaintiff had been
fired for cause over the CB matter. The AdcHoommittee did not opeon whether the cause
was a proper cause. Further, it did not makecammendation whether Réif should be fired
or reinstated.

By the time the Ad Hoc Committee finished ihquiry, Burggren left the Provost’s office
and was replaced by Dr. Finley Graves (“Grave&fjer the Ad Hoc Committee refused to give
a recommendation, Graves uph#té firing without disclosing ki reasoning. Graves presently
serves as Interim Provost.

On August 10, 2015, Plaintiff filed his originebmplaint asserting claims against UNT,
Neal Smatresk (“Smatresk”), Finley Gravé¥arren Burggren, ArthuiGoven, and Patricia
Glazebrook (collectively “Defedants”) (Dkt. #1). On Aprill5, 2016, Plaintiff filed his First
Amended Original Complaint asserting claims ¥olations of due process, equal protection,
and retaliation under 42 U.S.C. § 1983, Title IXahation, breach of contract, and tortious

interference with contract (Dkt. #36).



On May 26, 2016, Defendants filed their Motiton Dismiss Plaintiff's First Amended
Complaint (Dkt. #42). On Jur@ 2016, Plaintiff filed a rggnse (Dkt. #43). On June 24, 2016,
Defendant filed a reply (Dkt. #46pn September 12, 2016, Plainfifed a supplemental brief in
response to the Title IX claim (Dkt. #63). Geptember 23, 2016, Defendants filed a response to
Plaintiff's supplemental brief (Dkt. #75).

LEGAL STANDARD

12(b)(1) Motion to Dismiss

Defendants move for dismissal under Ra(b)(1) of the Federal Rules of Civil
Procedure. The Court has subject matter jurigdhcover those cases arising under federal law.
U.S. Const. Art. 1ll, 8 2, cl. 1; 28 U.S.C. § 133 case arises under federal law if the complaint
establishes that federal law creates the causetiohaw the plaintiff's rightto relief necessarily
depends on the resolutimf a substantial quiesn of federal lawEmpire Healthchoice Assur.
Inc. v. McVeigh547 U.S. 677, 689-90 (2006).

A Federal Rule of Civil Procedure 12(b)(ption should be grardeonly if it appears
beyond a doubt that the plaintiff cannot prove a gilala set of facts in support of its claibane
v. Halliburton 529 F.3d 548, 557 (5th Cir. 2008) (Statingttthe Court reviews a Federal Rule
of Civil Procedure 12(b)(1) motion just as it would a 12(b)(6) motion). However, the Court may
find a plausible set of facts bgonsidering: “(1) the complaint alone; (2) the complaint
supplemented by the undisputed $aevidenced in the record; (&) the complaint supplemented
by undisputed facts plus the [Clowrtresolution of disputed factsllane 529 F.3d at 557
(quotingBarrera-Montenegro v. United Stateg} F.3d 657, 659 (5th Cir. 1996)he Court will
accept all well-pleaded allegations in the complam true, and construe those allegations in a

light most favorable to the plaintifiruman v. United State26 F.3d 592, 594 (5th Cir. 1994).



The party asserting jurisdictiobears the burden of proof fa 12(b)(1) motion to dismiss.
Ramming v. United State®81 F.3d 158, 161 (5th Cir. 2001) (prrriam). “A case is properly
dismissed for lack of subject matter jurigtha when the [Clourt kks the statutory or
constitutional power to adjudicate the cas@léanCOALition v. TXU Poweb36 F.3d 469, 473
(5th Cir. 2008) (quotingiome Builders Ass’n of Miss. v. City of Madis@43 F.3d 1006, 1010
(5th Cir. 1998)).

When a Rule 12(b)(1) motion is filed iromgunction with other Rule 12 motions, the
Court should consider the Rule 12(b)(1) motioriobe addressing othenotions to dismiss.
Ramming 281 F.3d at 161 (citinglitt v. City of Pasadenab61 F.2d 606, 608 (5th Cir. 1977)
(per curiam)). The Court’s dismissal of a pl#i's case because thglaintiff lacks subject
matter jurisdiction is not a determination on therits and does not prevent the plaintiff from
pursuing a claim in a court thdbes have proper jurisdictiolal.

12(b)(6) Motion to Dismiss

Defendants also move for dismissal under Ri2¢b)(6) of the Federal Rules of Civil
Procedure. The Federal Rules of Civil Procedarpiire that each claim in a complaint include a
“short and plain statement . .. showingttithe pleader is entitled to reliefed: R. Civ. P.
8(a)(2). Each claim must includmough factual allegations “to raia right to rikef above the
speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007).

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the
complaint fails to state a claim upon which relief can be grantad. R Civ. P.12(b)(6). When
considering a motion to dismiss under Rule 12(bH&ourt must accept as true all well-pleaded
facts in plaintiff's complaint and view those fadnh the light most favorable to the plaintiff.

Bowlby v. City of Aberdeer®81 F.3d 215, 219 (5th Cir. 2012). The court may consider “the



complaint, any documents attached to the compland any documents attached to the motion
to dismiss that are central to the claim and referenced by the complane” Star Fund V
(U.S)), L.P. v. Barclays Bank PL.G94 F.3d 383, 387 (5th Cir. 2010). The court must then
determine whether the complaint states a claim for relief that is plausible on its face. *“A claim
has facial plausibility when the plaintiff pleadscfual content that allows the court to draw the
reasonable inference that the defendariable for the misconduct allegedGonzalez v. Kay

577 F.3d 600, 603 (5th Cir. 2009) (quotiAghcroft v. Igbal 556 U.S. 662, 678 (2009)). “But
where the well-pleaded facts do not permit the ttuinfer more than the mere possibility of
misconduct, the complaint has alleged—nbut it hasstmw[n]'—that the pkader is entitled to
relief.” Igbal, 556 U.S. at 679 (quotingeB. R. Civ. P.8(a)(2)).

In Igbal, the Supreme Court established a two-sgproach for assessing the sufficiency
of a complaint in the contexdf a Rule 12(b)(6) motion. Firsthe court shdd identify and
disregard conclusory allegations, for they ‘aret entitled to the assumption of truthdbal, 556
U.S. at 664. Second, the court “coregid] the factual allegations [the complaint] to determine
if they plausibly suggest aantitlement to relief.ld. “This standard ‘simply calls for enough
facts to raise a reasonable expectation that disgoviiireveal evidence of the necessary claims
or elements.”Morgan v. Hubert335 F. App’x 466, 470 (5th Cir. 2009) (citation omitted). This
evaluation will “be a context-specific task thagquires the reviewing court to draw on its
judicial experience and common sendgbal, 556 U.S. at 679. Thus,t]¢ survive a motion to
dismiss, a complaint must contain sufficient fattnatter, accepted as true, to ‘state a claim to

relief that is plausible on its faceld. at 678 (quotingwombly 550 U.S. at 570).



ANALYSIS

Plaintiff alleges claims for violations afue process, equal peation, and retaliation
under 42 U.S.C. § 1983, Title IXtediation, breach otontract, and tortious interference (Dkt.
#36). In Plaintiff's claims against SmatresBraves, Burggren, Goven, and Glazebrook (“the
Individual Defendants”) Riintiff asserts causes of action aggtieach person in their individual
capacities acting under color oasd law. The Court will analyze each cause in turn.

Subject Matter Jurisdiction

Defendants’ argument that the Court doed have subject matter jurisdiction fails.
Plaintiff has pleaded a claim under 42 U.S.C983land Title 1X, which grants the Court subject
matter jurisdiction. Plaintiff asserts claims unéederal statutes, whictiives the Court subject
matter jurisdiction. 28 U.S.C. § 1331. The Cours Isapplemental jurisdion over Plaintiff's
state law claims under 28 U.S.C. 8§ 1367.

Claimsagainst UNT

42 U.S.C. § 1983 Claims

Plaintiff admits that UNT is entitled t®overeign immunity for § 1983 claims (Dkt. #36
at § 12). Therefore, to the extent Plaintiff srqaaint appears to allege any claims against UNT
under § 1983, those claims are dismissed.

Title 1X Retaliation

Plaintiff alleges retaliation by a federally fundiestitution because of his participation in
the sexual harassment invesatign against him (Dkt. #36 & 130). Defendant argues that
Plaintiff is not entitled to protection becausevaas the person being investigated and Title 1X
does not protect that kind of person (Dkt. #4204dt6). In response, Plaintiff argues that the

phrase “in any manner” found in 34 C.F.R. 8§ 108) &llows the subjedaif a sexual harassment



claim to be protected from discrimination &sgll as a person who is not under investigation
(Dkt. #43 at p.14).

Title IX provides that “[nJo person in the United States shall, on the basis of sex,
be . .. subjected to discrimination under aducation program or activity receiving Federal
financial assistance.” 20 U.S.8.1681. With regard to sexualrhasment investigations, “no
recipient or other person shall intimidateretlten, coerce, or discriminate against any
individual . . . because he has.. . testified, assisted, or particigateshy mannerin an
investigation, proceeding, or hearing under this part.” 34 C.F.R. § 100.7(e) (emphasis’ added).
The term “discrimination” is a term that covexswide range of interanal unequal treatment;
by using such a broad term, Congress gave the statute a broad deakbdn v. Birmingham
Bd. of Educ.544 U.S. 167, 175 (2005). A broad readinghed above regulain protects the
subject of a sexual harassment claim. Anythegs would place too gat a weight on false
accusations by stripping the subject of the stigmtion of all protections from the very
institution that is supposéd be an impartial tribunal.

Here, CB filed a sexual harassment complaiaiiresy Plaintiff. Plaintiff participated and
provided evidence in the investigation of CB&xual harassment claim against him. The OEO
exonerated Plaintiff for claims dhhe violated the Sexual Harassment Policy and the Consensual
Conduct Policy. CB did not appedherefore making the OEQ’s asion final. Nevertheless,
Glazebrook fired Plaintiff for “poor judgmefh Glazebrook has never said what “poor
judgment” refers to. After Plaintiff appeald@glazebrook’s decision to fire him, the CASGC
found that Glazebrook violated University starttda The CASGC's findings were forwarded to

Goven who then tookx parteevidence from Glazebrook and ultimately upheld Glazebrook’s

2 This regulation is part of Title VI's investigation procee. Title IX incorporatesifle VI procedural regulations
into its own procedural regulations. 34~QR. § 106.71. Therefore, this provisisrapplicable to Plaintiff's Title 1X
claim.

10



decision. Later, Burggren referred the mattetheon Ad Hoc Committee. The Ad Hoc Committee
incorrectly stated that CB was a UNT employtehe time of thelkeged sexual misconduct.

The Ad Hoc Committee further stated that allegations of sexual harassment were a serious
problem in the Department of Philosophy. ThelAat Committee did not allow Plaintiff to hear

or refute any of these allegations. Using thias¢s, the Ad Hoc Committee found that Plaintiff

used poor professional judgmentahat Plaintiff was fired for cause. At the same time, the Ad
Hoc Committee found that Plaintiff's due procegthts were violated at the Department level.

The Ad Hoc Committee also agreed with tBASGC that Glazebrook violated University
standards.

The Court finds that Plaintiff has allegedfstent facts to suppora claim that he was
retaliated against by UNT because he was theestibf a sexual harassment investigation and
because he provided testimony and evidendesravor. Defendants’ motion on this ground is
denied.

Breach of Contract

Contract claims are barred by sovereigmmunity as a matter of law unless the
legislature grants a waiver of immunitfex. Nat. Res. Cons. Comm’n v. IT-Dav¢ S.W.3d
849, 854 (Tex. 2002);Ex. Gov’'T CODE ANN. § 2260.006. Plaintiff has nalleged any waiver.
Therefore, Plaintiff has failed t&tate a claim for relief for bach of contract against UNT.

Claims Against I ndividual Defendants

Plaintiff alleges claims against thadividual Defendants under § 1983, for breach of
contract, and for tortious interference witlontract. Plaintiffs 8 183 claims arise from
violations of due process for deprivations obgerty and liberty interests, of equal protection,

and of first amendment associational rights. rRifiialleges each allegjan against all of the
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Individual Defendants. Defendaritave raised the defenses of qualified and official immunity
for all claims against thimdividual Defendants.

Claims Against Neal Smatresk and Finley Graves

Neal Smatresk has only been includedthe allegations by being named as a party.
Finley Graves has only been included in #vents by serving as Interim Provost (Dkt. #36 at
1 98) and the person who “upheld the firind@kt. #36 at § 109). The Court finds that the
allegations against both of tleeslefendants are insufficient support a claim and all claims
against them individually are dismissed for failure to state a claim.

Freedom of Association

Plaintiff alleges that he was retaliated against and denied due process as a result of
exercising his right to freelyassociate with other persor{Dkt. #36 at 1 100, 126). “The
[Supreme] Court has long recoged that, because the Bill &fights is designed to secure
individual liberty, it must #Hord the formation and presemi@n of certain kinds of highly
personal relationships a substantial measursaottuary from unjustified interference by the
State.”Roberts v. U.S. Jaycee#8 U.S. 609, 619 (1984). Theséat®nships are distinguished
by such attributes as relative smallness, a diggree of selectivity imlecisions to begin and
maintain the affiliation, and seclusion from athén critical aspects of the relationshigd. at
620. These types of associaticigat have been protected aggically couched in terms of
family, such as marriage, childbirth, raisingdaeducating children, and cohabitation with one’s
relatives.Walker v. Hendersqr239 F.3d 366, 2000 WL 1741736, at *2n(%ir. 2000). Plaintiff
was fired for a brief consensual relationships&ah on Plaintiff's allegéons, the Court finds
Plaintiff has alleged sufficient facts to supparclaim against Burggren, Goven, and Glazebrook

for infringement of his freedom of association.
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Due Process—Property Right in Employment

Plaintiff alleges a property interest in ¢med employment “by virtue of his written
contract, which incorporatethe provisions of the UNT Policy & Procedure Manual and the
UNT Faculty Handbook, and of the customs of the UNT academic process” (Dkt. #36 at § 110).
Defendants argue that Plaintiffgoperty claim must fail becaug¥aintiff's contract was a non-
tenured, five-year contract with annual renewals, which is distinguishable from a tenured
professor (Dkt. #42 at p.6).

In order to have a properigterest in continued employmi a person “must have more
than an abstract need or desire for Bd. of Regents v. Roth08 U.S. 564, 577 (1972). “He
must instead have a legitimate claim of entitlement to continued employrter@éurts must
look to state law to determine the sufficiency of a claim of entitlenhent.

“In Texas, there exists a presumption that employment is at-will, unless that relationship
has been expressly altered by contract orekpress rules or poligelimiting the conditions
under which an employee may be terminat&gghtilello v. Rege627 F.3d 540, 544 (5th Cir.
2010) (citation omitted). When the term of servicéefs to the discretion of either employer or
employee, either of those parties may terngrtbe employment relatiohip at-will and without
cause.McClendon v. Ingersoll-Rand Co/79 S.W.2d 69, 70 (Tex. 198%ast Line & R.R.R.

Co. v. Scott10 S.W. 99, 102 (Tex. 1888). Employeadilaooks, standing alone, “constitute no
more than general guidelines” samt express reciprocal agreements addressing discharge
protocols.Spuler v. Pickar958 F.2d 103, 107 (5th Cir. 1992) (citations omitted).

Plaintiff claims that the reasoning Bferry v. Sindermanm08 U.S. 593 (1972), gives
him a legitimate claim to contindeemployment (Dkt. #43 at p.6). Bindermannthe plaintiff

was a professor at Odessa Junior College (“OJ@at 599. OJC did not have a formal tenure
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system.ld. The plaintiff argued that he had de fatdaure under an undéasding fostered by
0OJC administration and stated the Faculty Guideld. at 600. The Faculty Guide stated in
relevant part:

Teacher Tenure: Odessa College has noreesystem. The Administration of the

College wishes the faculty member to féelt he has permanent tenure as long as

his teaching services are satisfactory and as long as he displays a cooperative

attitude toward his co-workers and his suges, and as long as he is happy in his
work.

Id. The Supreme Court held that the plaintifdhea property interest in continued employment
because there was a set of “rules and utalsilsgs, promulgated and fostered by state
officials” that justified a legitimate claim of entitlement to continued employnherét 602.

Here, Plaintiff has alleged that it is tleng-standing custom and practice at UNT that
non-tenured teachers who have multi-year appointsnean rely on continued employment until
the expiration of the full term of their contras long as their job performance meets or exceeds
expectations. Plaintiff has furthalleged that he received faate evaluationsip until his
termination. In Plaintiff's final evaluation, Glakarook ranked him as the second best faculty
member in teaching. The final evaluation furtheted the several honors given to Plaintiff by
the Department in 2013. Finally, Plaintiff allegixt the OEO exonerated him of any violation
of UNT’s Sexual Harassment Policy or the Cosrth Conduct Policy. Assuming these facts are
true, Plaintiff has alleged sufficient facts sopport a claim against Burggren, Goven, and
Glazebrook for deprivation of his property intgren continued emplagent in light of the
policies and practices of UNT.

Due Process—Liberty Interest in Employment

Plaintiff alleges that “his academic and peral reputations have been severely damaged

by the conduct of Glazebrook and the other Ddéats” (Dkt. #36 at § 112). In Plaintiff's
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response to Defendants’ Motion tosiiss, Plaintiff clarifies that his alleging a violation of his
liberty interest in employment (Dkt. #43 at p.7).

To establish a liberty intesg an employee must demtnage that his governmental
employer has brought false chargegminst him that “might senusly damage his standing and
associations in his community,” or that impaséstigma or other disability” that forecloses
“freedom to take advantage of other employment opportunitikatli 408 U.S. at 573. Neither
damage to reputation alone nor the stigma ltiegufrom the discharge itself triggers the
protections of due procesBledsoe v. City of Horn Lak&l49 F.3d 650, 653 (5th Cir. 2006).
Rather, a liberty interest is infringed, and the right to notice and an opportunity to clear one's
name arises only when the employee is “disghd in a manner that creates a false and
defamatory impression about him and thus stigmatizes him and forecloses him from other
employment opportunitiesHughes v. City of Garland®204 F.3d 223, 226 (5th Cir. 2000). The
remedy for such a deprivation of libertyasname-clearing hearing before the governing body.
Wells v. Hico Indep. Sch. Dis%Z36 F.2d 243, 256 n.18 (5th Cir. 1984). When a person is denied
the opportunity to clear his name, that parsnay recover monetary damages under § 1983 for
the deprivation of his liberty intese under the Fourenth AmendmeniRosenstein v. City of
Dall., 876 F.2d 392, 395 (5th Cir. 1989).

The Fifth Circuit employs a seven-element “stigma-plus-infringement” test to determine
whether a plaintiff has a § 1983 claim for deprivatdf liberty without ntce or opportunity to
clear his nameBledsoe 449 F.3d at 653 (citingdlughes 204 F.3d at 226). A plaintiff must
show: (1) he was discharged; (2) stigmatizing geamwere made against him in connection with

the discharge; (3) the charges were false; (Ava® not provided notice or an opportunity to be
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heard prior to the discharge; (5) the charges were made publie (6jjuested a hearing to clear
his name; and (7) the employer denied the request.

Here, Defendants specifically attack thehfillement—that the charges were made public
(Dkt. #42 at p.5 n.2). Plaintiff hagequately pleaded facts suppagtthe rest of the elements by
stating that he had a complairled against him that the @Eheard and exonerated him from,
but Glazebrook and the rest tfie administration neverthske fired him for using “poor
judgment.” Plaintiff does not aliee any facts in his complaithat his abstention was made
public. However, Plaintiff alleges in his Response to Defendants’ Motion to Dismiss that “[t]he
very act of firing for cause confirmed in thends of many that he was guilty, regardless of the
OEO findings, and this was exacerbated by the metad the IndividuaDefendants in making
statements that they agreed with Glazebrookiadiof Plaintiff” (Dkt. #43 at p.7). Therefore
the Court will allow Plaintiff to amend his complaint to allege the missing element of his liberty
interest claim.

Due Process—First Amendment Retaliation

Plaintiff alleges an act aétaliation under § 1983 f@xercising his first amendment right
to abstain from a faculty survey (Dkt. #36 at { 125).

To state a valid First Amendment retaliatioaii, Plaintiff must show that: (1) Plaintiff
was not speaking pursuant to his official joliels; (2) his speech involved a matter of public
concern; (3) his interest in commenting on mat& public concern dweighs his employer’s
interest in promoting efficiency; (4) the plaifiuffered an adverse engyiment action; and (5)
his speech motivated thelwerse employment decisiofee Stotter v. Univ. of Tex. at San
Antoniq 508 F.3d 812, 827 (5th Cir. 2007). If speech masle pursuant to official duties as an

employee of the University, that “speech is not constitutionally protected, no matter how great its
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social significance.’See Ezell v. Well$No. 2:15-CV-00083-J, 2015 WL 4191751 (N.D. Tex.
July 10, 2015). Speech is made pursuant to official duties if it is undertaken in the course of
performing one’s jobSee Davis v. McKinngy618 F.3d 304, 312 (5th Cir. 2008). Factors
relevant to this inquiry inclde the employee's job description, whether the employee spoke on
the subject matter of his employment, wieet the speech stemmed from special knowledge
gained as an employee, and whether the contation was internal or external in natugze
Charles v. Grief522 F.3d 508, 513-14 (5th Cir. 2008).

Here, Plaintiff argues that lveas subjected to retaliation “particular for his abstention
when the Department was surveyed to deteemwhether [Glazebrook] should be retained as
Chair” (Dkt. #36 at Y 125). Even assuming theflegations are true, Plaintiff is unable to
establish that his abstention was not made purdadns official duties or spoke to a matter of
public concern. A survey evaluating whethemag&brook should be retained as chair clearly
stems from special knowledge gained as ampleyee and was internal in nature. Further,
criticizing or evaluating aupervisor’s performance st a matter of public concerBalge v.
Edna Indep. Sch. Dist411 F.3d 178, 187 (5th Cir. 2005). TherefdPlaintiff has failed to state
a claim for protected First Amendment speech.

Equal Protection

Plaintiff alleges that higight to equal protection wasiolated when UNT applied
different standards and conditions in making theddecito fire him than it applied to previously
terminated non-tenured professdDkt. #36 at § 118). Defendanargue that a “class of one”
theory of equal protection does not applythe public employment context (Dkt. #42 at p.11).
Plaintiff relies onVillage of Westbrook v. Olech28 U.S. 562, 564 (2000), to establish that a

“class of one” theory doezpply (Dkt. #43 at p.9).
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In Olech the Supreme Court held that agqueal protection claimmay be brought by a
“class of one” alleging unfair apphtion of a city ordinancdd. The Supreme Court defined a
“class of one” claim as one “where the plain@ffeges that she has been intentionally treated
differently from others similarlgituated and that there is no rational basis for the difference in
treatment.”ld. Eight years later, the Supreme Court i@lked that a “class of one” claim is not
viable in the context of public employmefngquist v. Or. Dep’t of Agric553 U.S. 591, 597
(2008). In so deciding, the Supreme Court statativithile statutes andgalations must provide
a rational basis for any arbitrary lines drawn, segiy arbitrary decisionare at the very heart
of the employment realnhd. at 604—-05. The Supreme Coalarified by holding:

[T]he Equal Protection Clause is implicated when the government makes class-

based decisions in the employment contergting distinct grups of individuals

categorically differently . . . But we %@ never found the Equal Protection Clause

implicated in the specific circumstance evl, as here, government employers are

alleged to have made an individiuad, subjective personnel decision in a
seemingly arbitrary or irrational manner.

Id. at 605. Therefore, in order far plaintiff to allege a cause afction for violation of Equal
Protection, the plaintiff ma&t allege that his membershiparparticular class was the reason for
disparate treatment. Here, PIl#itd¢ allegations that he was treated differently based on an
arbitrary and irrational decisiomut not because of his membership in a particular class of
persons, fail to state a claim. Therefore, Rlis claim for Equal Potection is dismissed.
Title IX

Plaintiff alleges a cause of action for retabatin violation of Title IX that is actionable
under 42 U.S.C. § 1983. As stated previously,nfiifaiihas adequatelyllaged a claim against
UNT for retaliation. However, the question ftire Court is whether alaintiff may bring a

§ 1983 claim against individual defendants based on violations of Title IX.
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Plaintiff argues that he may assert a § 1688n against an individual based on violation
of Title IX underFitzgerald v. Barnstable School Commi{té85 U.S. 246 (2009) (Dkt. #43 at
p.16). The Court disagrees.

In Fitzgerald the plaintiff sued both the schocbmmittee and its superintendent. 555
U.S. at 250. Just like this cagke plaintiff alleged § 1983 claindsr violations of both Title IX
and the Equal Protection Clauskthe Fourteethh Amendmentld. The district court dismissed
both § 1983 claimdld. The court of appeals affirmed, holding that Title IX’s implied remedy
was “sufficiently comprehensive” to precludesusf § 1983 based on Title IX itself as well as
§ 1983 claims based on the Equal Protection Cladset 251. The Supreme Court granted
certiorari to address whwedr Title IX precludes use of § 1983 redress unconstitutional gender
discrimination in schoolsld. After a careful analysis afhe purpose and scope of the two
statutes, the Supreme Court held that Tide did not preclude us of § 1983 to redress
unconstitutional gender dismination in schoolsld. at 258.

The issue that the Supreme Court resolveBitrgeraldis different than the argument
Plaintiff makes here. The Supreme Court’s hudidid not deal with the specific issue of
whether a plaintiff could badas § 1983 claim on a violation of Title IX. Rather, the Supreme
Court analyzed whether Congress’s enactment of Title IX inferred that § 1983 claims based on
violations of the Equal Protdon Clause were wiped out byitle 1X. In determining whether
such intent could be inferred, the Supreme €oampared the rightand protections of each
statute and those existing under the Constitutehrat 252. In previous cas where the Supreme
Court found § 1983 to be precluded, the SupremertCrecognized that those statutes were so
comprehensive and detailed that there was little left for § 1983 to prateat.253-54 (citing

Smith v. RobinsgM68 U.S. 992, 1011 (1984)). In thosases the Supreme Court found that

19



8 1983 was precluded because it would otherwlisevaa plaintiff to “circumvent the statutes’
provisions in [a] way [that] wodl have been ‘inconsistent witiongress’s carefully tailored
scheme.” Id. at 255 (citingSmith 468 U.S. at 1012). Finally, while the Supreme Court
recognized the varying schemes available ufidée IX and 8 1983, it ultimately held that
“parallel or concurrent 8§ 1983 claims’owld not allow access to new remedigs at 256.

Based on the Supreme Court’s findingritzgerald the Court finds tat Plaintiff cannot
state a claim under 8 1983 based oruaderlying violation of Title IX.See Cox v. Sugg84
F.3d 1062, 1067 (8th Cir. 200A¥illiams v. Bd. of Regents of Univ. Sys of,@&7 F.3d 1282
(11th Cir. 2007);Seamons v. Snew4 F.3d 1226, 1234 n.8 (10th CIi996). Title IX does not
allow suit against individual$:itzgerald 555 U.S. at 257. Plaintiff segko avoid this restriction
by nesting a Title IX claim into a § 1983 claim asldiming that Title IX is the substantive right
violated. This is in conflict withFitzgerald by giving Plaintiff rightsthat would be unavailable
under Title IX.See id.at 256. Therefore, the Court findsatiPlaintiff cannotstate a claim for
relief under 8 1983 based on an urylag violation of Title IX.

Breach of Contract

Plaintiff has failed to state a claim for breamhcontract with regard to the Individual
Defendants. Plaintiff only algges a contract with UNT, butot the Individual Defendants.
Therefore, Plaintiff's claim for breach of coatt is dismissed for failure to state a claBisong
v. Univ. of Hous.No. H-06-1815, 2006 WL 241441& *3 (S.D. Tex. 2006).

Tortious Interference

Plaintiff alleges that the Indigual Defendants tortiously interfered with his contract with
UNT (Dkt. #36 at § 139-42). To assert a tortiousrfierence claim, a plaiiff must prove that

(1) a contract subject to interference exists, ()dtt of interference was willful and intentional,
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(3) such intentional act was a pinmate cause of the plaintiff's a@ge, and (4) actual damage or
loss occurredPrudential Ins. Co. of Am. \Financial Review Servs., In229 S.W.3d 74, 77
(Tex. 2000). A contracting party’'s agent or mayee acting in the party’s interest cannot
interfere with the party’s contradtolloway v. Skinner898 S.W.2d 793, 798 (Tex. 1995). “To
establish a prima facie case [of tortious interfeeelny an agent with the principal's contract], the
alleged act of interference must be performeflirtherance of the defendant's personal interests
SO as to preserve the logically necessary ridedhparty cannot tortiously interfere with its own
contract.”ld. at 796.

Plaintiff has alleged suffici¢rfacts to state a plausible claim against Burggren, Goven,
and Glazebrook for tortious interference. Theref Defendants’ motion to dismiss on this
ground is denied.

Qualified and Official Immunity

Defendants assert qualified aofficial immunity with regardo all of Plaintiff's claims
against the Individual Defendants. Qualified immunity applies to Plaintiff's federal law claims
while official immunity applies to Plaintiff' state law claims. The Court will analyze immunity
only on the claims that have not allgabeen disposed of on other grounds.

In order to establish § 1983 liability, a piaff “must plead that each Government-
official defendant, through the official’s own individual actions, has violated the Constitution.
Igbal, 556 U.S. at 678. Public officials whose posiientail the exercisaf discretion may be
protected by the defea®f qualified immunityfrom personal liabilityHarlow v. Fitzgerald 457
U.S. 800, 818 (1982). When a defendant asshdasdefense of qualified immunity and has

established that the alleged actions were condymiesuant to the exercise of his discretionary
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authority, the burden then shifts to the plaintiff to rebut this defdis€lendon v. City of
Columbia 305 F.3d 314, 323 (5th Cir. 2002).

Courts have historically engaged intwo-pronged analysis to determine whether a
defendant is entitletb qualified immunity.Saucier v. Katz533 U.S. 194, 201 (2001). First, a
court must determine whether a “constitutionght would have beewiolated on the facts
alleged.”Flores v. City of Palaciqs381 F.3d 391, 395 (5th Cir. 2004f).a constitdional right
was violated, a court then determines whethine defendant's actions violated clearly
established statutory or conational rights of which a esonable person would have known.”
Id. The law may be deemed to be clearly eghbl if a reasonable fafial would understand
that his conduct violates the asserted rigimtderson v. Creightgrd83 U.S. 635, 640 (1987).
The official’s subjective motivation is irrelevattt the qualified immunity defense except as far
as it is relevant to the underlying constitutional cla@rawford-El v. Britton 523 U.S. 574, 588
(1998). A Government official's conduct violatesarly established law vem, at the time of the
challenged conduct, “[tlhe contouo$ the right [are] sufficientlyclear” that every “reasonable
official would have understood that wha is doing violates that rightCreighton,483 U.S. at
640. The clearly established inquiry does najuree a case directly on point, but existing
precedent must have placed the statutory or constitutional question beyond Selbade.
Malley v. Briggs,475 U.S. 335, 341 (1986). The Supreme Coeecently instructed courts “to
exercise their sound discretion in deciding whidithe two prongs of the qualified immunity
analysis should be addressedtfirs light of the circumstances the particular case at hand.”

Pearson v. Callaharb55 U.S. 223, 236-37 (2009).
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Freedom of Association

Plaintiff asserts a liberty interest to freely associate @Bh(Dkt. #36 at p.22). Plaintiff
has failed to allege that his liberty interestarnfy, to associate witGB was clearly established.
Plaintiff argues that hisght to associate with a female islivestablished because family is the
most basic form of an “intimate association” andrder to create a family or to marry, dating
must come first (Dkt. #43 at p.&plaintiff bases his arguments on the Supreme Court’s holdings
in Loving v. VirginiaandObergefell v. Hodgewhich held that a person has a fundamental right
to marry any race or gender they prefer (Dkt. &48.8). Plaintiff argues that because dating is a
precursor to marriage, he must have tight to date any person he chooses.

The Supreme Court has identified several intimate relationships that constitute
fundamental rights, includinghtse that “attend the creation and sustenance of a family—
marriage, childbirth, the raisinghd education of children, and cdti@tion with one’s relatives.”
Roberts v. U.S. Jaycee468 U.S. 609, 619 (1984) (internal citations omitted). Beyond these
fundamental rights, the Court explained thaiman relationships are arrayed on a spectrum
“from the most intimate to the most attenuated of personal attachmihtat’620. However,
the Supreme Court has held that these rigtag be curtailed by appropriate regulatiohstner
v. Safley482 U.S. 78, 95 (1987) (limiting the privilegé prison inmates to marry). Further, the
Supreme Court has clarified thihie right to intimate association should not be interpreted to
apply only to familial relationship€$d. of Dirs. of Rotary Int'v. Rotary Club of Duarte481
U.S. 537, 545-46 (1987). Rather, the Court nwostduct “a careful assessnt of where [the]
relationship’s objective characteristics locate it on [the] spectrRimberts 468 U.S. at 620.

In the context of consensual relationshipat fall short of marriage, the Supreme Court

has provided little guidance. On one extreme,Skpreme Court upheld a regulation prohibiting
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rental of motel rooms for less than 10 hoursawse “any ‘personal bonds’ that are formed from
the use of a motel room for fewthan 10 hours are not those thave ‘played a critical role in
the culture and traditions of the NationPW/PBS, Inc. v. City of DaJl493 U.S. 215, 237
(1990). However, the Supreme Court has notestsrd whether a consensual relationship, short
of marriage, between two adults constitutionally protectedsee Matusick v. Erie Cty. Water
Auth, 757 F.3d 31, 58 (2d Cir. 2014).

Even in the context of serious relationshgmsounting to engagemeantthe circuits are
split. In Matusick the Second Circuit found that an engagement between two adults of different
races was entitled to similar protections as marrialgeddowever, inCameron v. Seifzhe
Sixth Circuit held that an engagement was aalearly established right that could overcome
qualified immunity. 38 F.3d 264, 275-76 (6th Ci984). Where no cordlling authority
specifically prohibits a defendantt®nduct, and when the federalcuit courts are split on the
issue, the law cannot be sdabe clearly establishetMorgan v. Swansqr659 F.3d 359, 372
(5th Cir. 2011) (citingWilson v. Layne526 U.S. 603, 617-18 (1999%urther, where the
relationship is less defined, there cannot becegrly established right because the court cannot
engage in any “careful assessment” requiredRbperts Walker v. HendersqrNo. 00-60014,
2000 WL 1741736, at *5 (5t@ir. Nov. 16, 2000)Poirier v. Mass. Dep’t of Cory.558 F.3d 92,
95-96 (1st Cir. 2009).

Here, the relationship with CB falls well shoftan engagement. Plaintiff has not cited to
any controlling Supreme Court or Fifth Circuit cdae dealing with the relationship in this suit.
The Court concludes that in the absence of amgrolling case law dealing with this particular
type of relationship, and when there is a cirapilit regarding more serious relationships than

the relationship here, any rigitaintiff may have in his intiate association is not clearly
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established. Further, based on the facts allegéaeicomplaint, the Court cannot engage in any
“careful assessment” required WBYoberts Therefore, Plaintiff has failed to overcome the
Individual Defendants’ entitlenm¢ to qualified immunity regarding Plaintiff's claim for
deprivation of his ght to associatiof.

Property Interest

Plaintiff has alleged sufficient facts to ddtsh the Individual DEendants violated his
clearly establishedght to continued employment. The Supreme Cou8indermanrheld that a
professor may have a claim of entittement to continued employment when the school’s policies
and practices create an expectation of continued employment. 408 U.S. at 603. In order to violate
clearly established law, the actidoes not have to have been poegly held unlawful, but must
be apparent in light of pre-existing laWilson 526 U.S. at 615 (citindnderson 483 U.S. at
640). The Court finds that Plainti#f’right to renewal was apparentlight of law at the time of
his termination.

Defendants argue that the mere existena@etehure process meanatiPlaintiff was not
assured of continuing employment becausewas clearly non-tenured (Dkt. #42 at p.6).
Alternatively, Defendants argue that eventhire is a property ght, it was not clearly
established (Dkt. #42 at p.22). Of the many castesl by Defendants, only one deals with a
non-tenured Texas professor. That c&myler v. Pickaris distinguishable because $puler
the plaintiff alleged a deprivation of his intstéen employment because he was denied tenure.

958 F.2d 103, 106 (5th Cir. 1992).

3 Plaintiff argues in his response to the motion to dismiss that UNT only had the power to make reasonable

restrictions of the right to intimate association and that it did so in its enactment of sexual harassment and

consensual conduct policies. Further, Plaintiff argues that his exoneration by the OEO entitled him to protection

because he was found to have compligtth the rational limitations put in place by UNT (Dkt. # 43 at p.9). While

these arguments go to whether Plaintiff had a constitutional right that was violated, they do not change the analysis
as to whether that right, &y, was clearly established.
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In Spuler the plaintiff's contractwas expired and he was terminated for financial
reasonsld. at 104-05. When the plaintifisked to be considered for tenure, the school obliged,
but ultimately did not grant tenurkd. at 105. It was from this desson that he claimed he was
denied his right to tenurdd. at 106. The plaintiff claimed #t according to the faculty
handbook, he was entitled to tenure merely akeving the requisite number of yedds.at 107.
The Fifth Circuit ultimately held that the cleasritten tenure provisioof the university were
not supplanted by the faculty handboluk.

Here, Plaintiff claims a longstanding custamd practice that non-tenured teachers with
multi-year appointments may rely on renewal uthid end of their cordict. He does not claim,
as the plaintiff inSpulerdid, that he should have been grdrtenure or that he should have been
given a new term contract. Rather, his claim is based on an intexgstlibugh not secured by
a formal contractual tenure provision, was éostl by a no less bimdj understanding fostered
by the college administrationSindermann408 U.S. at 599. This right was apparent to school
officials because it is the law from the Semme Court. Therefore, Burggren, Goven, and
Glazebrook are not entitled to qualified immunitithwegard to Plaintifi§ property interest in
employment claim.

Tortious Interference

Under Texas law, “[gJovernment employees antitled to official immunity from suit
arising from the performance of their (1) discretionary duties in (2) good faith as long as they are
(3) acting within the scope of their authoritfrfdmez v. City of San Marcadkl8 F.3d 1085, 1097
(5th Cir. 1997) (quotingCity of Lancaster v. Chamber883 S.W.2d 650, 653 (Tex. 1994)).
Official immunity is an affirmative defens€hambers883 S.W.2d at 653. Thus, the burden is

on the defendants to establish elements of the defenskl. In order to rbut a defendant’s
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claim of good faith, the plairffi must show that “no reasoble person in the defendant’s
position could have thought the facts were st they justified defendant’s act3amez 118

F.3d at 1097 (citingChambers 883 S.W.2d at 657). The issue of official immunity in Texas is
somewhat less likely to be resolved before trial than is the federal test for qualified immunity.
Chambers883 S.W.2d at 657.

Plaintiff has adequately alleged thaé tBurggren, Goven, and Glazebrook were acting
ultra vires and willfully and intentionally intlered with Plaintiff's contract with UNT.
Defendants have simply stated that “a reasonattigal in the Individwal Defendants’ position
could believe she did not tadusly interfere with ansjc] contract when she was merely acting
as in her position as supervisor or managertlie employer, where the contract, by its very
terms, permitted non-renewal of Plaintiff’'s appointment” (Dkt. #42 at p.24). Based on facts
before the Court, factual issues remain abehether the IndividuaDefendants were acting
within the scope of their authority or whether they acted goibd faith under the circumstances.
Therefore, it is inappropriate to find immunitythee Individual Defendantgavor at this stage in
the litigation. Thus, Burggren, Goven, and Glapek are not entitled to official immunity on
the tortious interference claim.

Leaveto Amend

The Court grants Plaintiff leave to amend his complaint to remove all claims and

defendants that have been dismissed. The Cfadtier grants leave for Plaintiff to allege

additional facts for the publication element of his liberty interest in employment claim.
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CONCLUSION

It is thereforeORDERED that Defendants’ Motion to Bimiss Plaintiff's First Amended
Original Complaint (Dkt. #42) iSRANTED in part and Defendants Neal Smatresk and Finley
Graves ar®ISMISSED from this lawsuit.

It is furtherORDERED that Plaintiff's claims againghe University of North Texas for
§ 1983 and breach of contract &ksM I SSED.

It is furtherORDERED that Plaintiff's claims againdVarren Burggren, Arthur Goven,
and Patricia Glazebrook for freedarhassociation, first amendnmeartaliation, equal protection,
8§ 1983 based on Title XI, and breach of contracDA&@M | SSED.

Defendantsmotionis DENIED in all other respects.
SIGNED this 30th day of November, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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