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MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendaniotion for Summary Judgment (Dkt. #48).
After reviewing the relevant pleadings and rantithe Court finds the motion should be granted
in part?

BACKGROUND

This case arises from the non-renewal of an employment contract for a non-tenured
professor. Plaintiff Dale Wilkerson was origity hired by the University of North Texas
(“UNT”) in 2003 as a Lecturer in the DepartmerftReligion and Philosophy (the “Department”)
in the College of Arts and Sciences. In 2008, rRiffiwas reappointed and promoted to Principal

Lecturer. Principal Lecturer ithe highest level attainable BINT for any teacher who is not

1 On November 30, 2016, the Court entered an order denying Defendants’ NbwtiBommary Judgment with
regard to the Title IX claim against UNT (Dkt. #86). T®eurt now disposes of the rest of Defendants’ Motion for
Summary Judgment.
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tenured or on a tenure-track appointment. In 2@14intiff renewed his@ntract with UNT for a
“‘one-year appointment with a five-year commitrhém renew at the option of the University”
(Dkt. #48, Exhibit 1). At the time Plaintiff signedishcontract, the Chair of the Department, Dr.
Patricia Glazebrook (“Glazebrook”), told Ri&ff that the renewaprovision was for the
convenience of UNT if there was a reductiomiorkforce that necessitated non-renewals.

While Plaintiff was under oneear contracts with UNT befe 2011, he received formal
annual renewals each year aft@ing through a renewal process. During the 2011 contract, he
did not go through any process and did not receive formal renewals, but he did receive pay raises
and his contract was in fact renewed.

Plaintiff was ultimately terminated in July 2014t the time of Plaitiff’s firing, he had
eleven years of service with UNT. Beforeamliff's termination, the only known causes for
discharge of teachers with long years of servieee because of elimination or reduction of a
particular program, a general reduction in foroe,the commission of a serious violation of
UNT'’s policies and procedures.

On March 1, 2013, Plaintiff met a 26-year-oldmale, CB, at a graduate student
recruitment weekend at the house of the Daedaf Graduate Studies (“DGS”), Dr. Gene
Hargrove (“Hargrove”). CB had applied to UN the Fall 2011 semester, and was admitted for
the Fall 2012 semester, but she deferred hetleraot until the Fall 2013 semester. On May 31,
2013, Plaintiff was approachedatocal music venue by CB, who svan town for job training.
CB and Plaintiff discussed their agled interest in music, rumg, and work at the Center for
Environmental Philosophy.

Between June 1, 2013, and June 3, 2013, CB teeRtaintiff's house several times. On

June 2, 2013, CB was at Plaintdffhouse until the early hours the next morning. During this



visit, Plaintiff kissed CB twiceThis encounter was the basis@B’s complaint with the Office
of Equal Opportunity (“OEQ”).

CB’s complaint with the OEO alleged that Mehshe and Plaintifivere at Plaintiff's
house on June 2, Plaintiff held CB down, kissed bad asked her to undress. Plaintiff kissed
CB again when he dropped her off at her houss that night. CB did natecall who initiated
either kiss but claimed that they were not cosaah Plaintiff admits tdkissing CB, but denies
allegations that he held her down, asked her toassdior that either s was not consensual.

On June 30, 2013, CB invited herself to attea concert in Memphis, Tennessee, that
Plaintiff was attending with glatonic female friend over thEourth of July holiday. CB,
Plaintiff, and the female friend agreed to €har hotel room to save expenses. No sort of
romantic activity occurred. Plaintiff claims tha¢ did not know of CB’s enroliment at UNT until
this time. Also, at this point in time, CB wanot taking and had not taken any courses by
Plaintiff. Glazebrook appointed Plaintiff to DGS in September 2013.

On February 7, 2014, CB filed a complaitieging that Plaintiff sexually harassed her
during the June 2, 2013 encounter. On February 24, 2014, the OEO initiated a formal
investigation.

On March 26, 2014, Glazebrook conducted Plaintiff's evaluation for 2011-2013. Among
other statements, she noted that Plaintiff rdnkecond out of thirteen faculty members for
teaching. In early April 2014, Plaintiff askdgdlazebrook why he had not received a letter
renewing his teaching appointment for 2@14—2015 academic year. Glazebrook told Plaintiff
that she was withholding thetter pending the outcome afcomplaint to the OEO.

In a report dated May 12, 2014, the OEO foundatlithe time of théncident, Plaintiff

did not have authority over CBnd therefore could not be imiolation of the consensual



relationship policy; and (2) there was insufficient evidence to establish a violation of UNT’s
sexual harassment policy. CB did not appeal@EQO’s finding. After Glazebrook received the
OEO report, she told Plaintiff “we are good now” dtlds letter in your fie is all we need.”

On July 3, 2014, Plaintiff received a letttom Glazebrook notifying him of UNT’s
decision not to renew hioaotract and of his abijitto file a grievance.

According to the Department Bylaws, a gaace should follow the following steps: (1)

a complaint filed with the Department Chai2) referral by the Chair to the Executive
Committee; (3) advice and counsel to thealClby the Personnel Affairs Committee (“PAC");
(4) formation of the Ad Hoc Grievance Committee (“Grievance Committee”); (5) the Chair
forwards his or her recommendation te thean; (6) referral to the Provost.

Upon receiving the letter of termination, Pl#inimmediately appealed his discharge to
the Executive Committee. The Executive Commi@air Irene Klaver (“Klaver”) initiated a
request for Glazebrook to meet with the Execu@eenmittee to resolve the conflict. Glazebrook
repeatedly thwarted Klaver’s efforts by refugito meet with the Executive Committee as a
whole. Instead, Glazebrook requested to comoataithrough Klaver; claimed that the Bylaws
did not apply; and insisted ahthe only grievance procedunas through the Associate Dean
Steve Cobb or the University Review Committeg jndicated in the termination letter.

The appeal eventually resulted in the formation of a Grievance Committee. In a report
dated July 25, 2014, the Grievance Commitfeand that (1) Glazebrook violated the
Department Bylaws by not consulting with tBeecutive Committee or PAC; (2) she had been
uncooperative and untruthful during the investign; (3) due process and equal protection
standards were clearly violated; and (4) there was no factual foadising Plaintiff. In the

report, the Grievance Committee focusedtlpaon the fact that Glazebrook did follow



appropriate Bylaws and procedures with a fmes non-renewal of non-tenured faculty in 2011.
The Grievance Committee unanimously recomdesl that the Dean reverse Glazebrook’s
decision.

The Grievance Committee report was forwartiedhe Dean of Arts and Sciences, Dr.
Arthur Goven (“Goven”). Goven reviewedglOEO report, Glazebrook’s recommendation, and
the Grievance Committee report. Goven also had a discussion with Plaintiff. Ultimately, Goven
found that Plaintiff acted witlfpoor professional judgmefitGoven based this finding on
information supplied by Glazebrook, which indighteat Plaintiff had amepted the job as DGS
before June 2, 2013, and that he knew aukh have known that CB would be under his
influence in the fall semester.

Plaintiff appealed to the Provost and Vice$tdent for Academic Affairs, Dr. Warren
Burggren (“Burggren”). Burggren chargedsabcommittee of the Grievance Committee (the
“Subcommittee”) with invstigating Plaintiff’'s grievancdn a report dated January 26, 2015, the
Subcommittee found that Plaintiff's due proceggts had been violated because Glazebrook
failed to consult with the Department PAC. wkver, the Subcommittee ultimately found that
Plaintiff “did indeed exerce poor professional judgmentDkt. #48, Exhibit 5 at p.5). The
Subcommittee stated that the “charge of padgment would remain whether or not Wilkerson
was DGS [at the time of the incident] becauseihvolvement with the female student was not
appropriate given her position as an imdog graduate student and employee in the
[Department]” (Dkt. #48, Exhibi5 at p.5). Further, the Subcommittee recommended that
because Plaintiff's incident was one of sel@ases involving Department faculty members,

“[tlhese problems must be addsed in a thoroughd systematic fashion” (Dkt. #48, Exhibit 5



at pp.5-6). The Subcommittee did not make ameendation whether Plaintiff should be fired
or reinstated.

By the time the Subcommittee finished its inquiry, Burggren left and was replaced by
Finley Graves. On March 17, 2015, the InterProvost and Vice President for Academic
Affairs, Finley Graves, sent &htiff a letter upholding the deston to not reappoint Plaintiff.
This letter concluded Rintiff's grievance.

On August 10, 2015, Plaintiff filed his originebmplaint asserting claims against UNT,
Neal Smatresk, Finley Graves, Warren Bueggr Arthur Goven, andPatricia Glazebrook
(collectively “Defendants”) (Dkt. #1). On Ap 15, 2016, Plaintiff #led his First Amended
Original Complaint asserting claims for \ations of due process, equal protection, and
retaliation under 42 U.S.C. §1983jtle IX retaliation, breachof contract, and tortious
interference with contract (Dkt. #36).

On August 25, 2016, Defendants filed a motfor summary judgment (Dkt. #48). On
September 19, 2016, Defendants filed an additional attachment to its motion for summary
judgment (Dkt. #69). On September 23, 2016, Fféifiled a response (Dkt. #74). On October
6, 2016, Defendants filed a reply (Dkt. #78).

On November 30, 2016, the Court entered an order granting in part Defendants’ motion
to dismiss (Dkt. #85). On the same day, the €entered an order deimg Defendants’ Motion
for Summary Judgment as to the Title IX claims against UNT (Dkt. #86).

LEGAL STANDARD

The purpose of summary judgment is to aseland dispose of factually unsupported

claims or defense€elotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). Summary judgment

is proper under Rule 56(a) of the Federal Raef€ivil Procedure “if the movant shows that



there is no genuine dispute asatoy material fact and the movastentitled to judgment as a
matter of law.” ED. R. Civ. P.56(a). A dispute about a materi@ct is genuine when “the
evidence is such that a reasonable juwla return a verdict for the nonmoving partguiderson
v. Liberty Lobby Ing.477 U.S. 242, 248 (1986). Substaatilaw identifies which facts are
material.ld. The trial court “must resolvall reasonable doubts in favof the party opposing the
motion for summary judgmentCasey Enters., Inoz. Am. Hardware Mut. Ins. Co655 F.2d
598, 602 (5th Cir. 1981).

The party seeking summary judgment bears tii@libburden of informing the court of its
motion and identifying “depositions, documentgctionically stored information, affidavits or
declarations, stipulations (iluding those made for purposetthe motion only), admissions,
interrogatory answers, or other materials” tdatmonstrate the absence of a genuine issue of
material fact. ED. R. Civ. P. 56(c)(1)(A); Celotex 477 U.S. at 323lf the movant bears the
burden of proof on a claim or defense for whit is moving for summary judgment, it must
come forward with evidence thastablishes “beyond peradventate of the essential elements
of the claim or defenseFontenot v. Upjohn Cp.780 F.2d 1190, 1194 (5th Cir. 1986). Where
the nonmovant bears the burdempadof, the movant may disatyge the burden by showing that
there is an absence of evidenoesupport the nonmovant’'s cagelotex 477 U.S. at 32Byers
v. Dall. Morning News, In¢.209 F.3d 419, 424 (5th Cir. 2000). Once the movant has carried its
burden, the nonmovant must “respond to thetion for summary judgment by setting forth
particular facts indicating thers a genuine issue for trialByers 209 F.3d at 424 (citing
Anderson 477 U.S. at 248-49). A nonmovamiust present affirmative evidence to defeat a
properly supported motiofor summary judgmentnderson 477 U.S. at 257. Mere denials of

material facts, unsworn allegations, or argumemd assertions in briefs or legal memoranda



will not suffice to carry this lmden. Rather, the Court requires “significant probative evidence”
from the nonmovant to dismiss a request for summary judgrirem& Mun. Bond Reporting
Antitrust Litig, 672 F.2d 436, 440 (5th Cir. 1982) (quotiRgrguson v. Nat’'| Broad. Cp584
F.2d 111, 114 (5th Cir. 1978)). The Court must abersall of the evidence but must “refrain
from making any credibility determ@tions or weighing the evidenceTurner v. Baylor
Richardson Med. Cty476 F.3d 337, 343 (5th Cir. 2007).
ANALYSIS

Following the Court's order on DefendantMotion to Dismiss, Plaintiff's only
remaining claims are those against Burggren, Goven, and Glazebrook under § 1983 for due
process based on Plaintiff's alleged propertyrggein continued employment and his alleged
liberty interest in employment, as well as aestaiv claim for tortious interference. The Court
will analyze each claim in turn.

Due Process—Property Interest

The threshold requirement of any due proasisn is the government’s deprivation of a
plaintiff's liberty or property interestDePree v. Saunder$88 F.3d 282, 289 (5th Cir. 2009)
(citing Moore v. Miss. Valley State Uni\871 F.2d 545, 548 (5th Cir. 1989)). Without such an
interest, no right to due process accrldésWhen a plaintiff has a libgr or property right, the
Constitution requires a pre-termination hearing st the right is not “arbitrarily undermined.”
Bd. of Regents v. Roth08 U.S. 564, 577 (1972).

In Plaintiff's First Amendedriginal Complaint (Dkt. #3@t 1 99-116), Plaintiff alleges
three theories for his claim for due process:f(@pdom to associate; (2) property interest in
continued employment; and (3) adity interest in employment. Rlaintiff's briefs in response

to the motions to dismiss and for summary judgmieatefers to the assiation basis as a claim



for substantive due procesSeeDkt. #43 at p.10-12; Dkt. #74 at pp.25-28). The Court has
already dismissed Plaintiff's clai on the basis that he lacked associational right (Dkt. #85).
Therefore, the Court needs only to addtessproperty and libeytinterest theories.

Defendants move for summary judgment Rlaintiff's due process claim based on a
property interest in employment. Defendantguar that Plaintiff didnot have a reasonable
expectation of continued employment becausesitpeess terms of the contract and Department
Bylaws state that the contract is “a tempgraon-tenurable, one-year appointment with a five-
year commitment to renew at the optionUNIT” (Dkt. #48 at p.13). Defendants further argue
that Plaintiff cannot maintaia claim for due process based deprivation of any property
interest (Dkt. #48 at p.12). Plaifi responds that a reasonabigerpretation of the five-year
agreement, based on its terms and represensablly Glazebrook, ensures him of a job for that
duration unless his termination was justified $iyme serious violain of UNT policy or a
reduction in force (Dkt. #74 at p.13).

To have a property intereptotected by the due proceslsuse, a person “must have
more than an abstract need or desire for [the bend®igth 408 U.S. at 577. “He must instead
have a legitimate claim of entitlement to continued employméaht.However, property rights
are not limited to a few rigid, technical forms.tRer, property denotes adad range of interests
that are secured by “existimgles and understandingsd.; Perry v. Sindermanl08 U.S. 593,
601 (1972). Thus, a person may maintain aation for due process based on continued
employment without proving that he entitled to reinstatemer@indermann408 U.S. at 604.

“Property interests, of coursare not created by the ConstitutiolRdth, 408 U.S. at
577. Therefore, courts must looto state law to determine @hsufficiency of a claim of

entitlement.ld. However, state law alone “is not necessarily determinatBatterton v. Tex.



Gen. Land Office783 F.2d 1220, 1223 (5th Cir. 1986). Therefore, the question before the Court
is not whether UNT was within its right to terrate Plaintiff but rathewas Plaintiff reasonable

in expecting, based on rules and expectations, t&dNdmploy him for the fourth year of a five-
year contract?

In Perry v. Sindermanrthe Supreme Court determined that a professor had a reasonable
expectation in continued employment despite #lok bf a contract or tenure because the college
had a set of “rules and understandings, promuligatel fostered by state officials.” 408 U.S. at
602. The Supreme Court held that while an exptiaittract provision woudl clearly be evidence
of a claim of entitlementt is not necessaryd. at 601. Further, the $reme Court held that a
teacher who has held his position for a numbkryears might be able to show from the
circumstances of his service, as well as othlveat facts, that he has a legitimate claim of
entitlement to continued employmeid. at 602. Although the college involved 8indermann
did not have a formal tenure provision, the Supreme Court acknowledged that the lack of a
tenure provision is not necessarilgterminative of the issue afhether outside understandings
may increase a teacher’s reasonable expectatohrRather, the lack oh tenure provision just
makes it more likely that additional underslangs create a reasable expectatiorid. On the
other hand, it may take more to createcapectation without a tenure process.While recent
courts appear to abgate this holding, closeadings confirm thaBindermanns still the law.

See, e.gSpuler v. Pickar958 F.2d 103, 107 (5th Cir. 1992) (tBklishment of a formal tenure
procesgenerally‘precludes a reasonable expectatioraitinued employment’ for non-tenured
faculty.” (citations omitted)). Even if these cases purport to abrogetgermann they are

further distinguishable on their facts, as explained below.

10



None of Defendants’ cited cases deal vétiplaintiff who received explicit statements
from his or her employefSee, e.gBatterton 783 F.2d 1223 (relying on custom aloregjder
v. Hobby 199 F.3d 439, at *6 (5th Cir. 1999) (sam@Miting v. Univ. of S. Miss451 F.3d 339
(5th Cir. 2006) (handbook alonéodriguez v. Escalero0 F. App’x 776 (5th Cir. 2004) (no
allegations of custom or statements).

First, Whiting and Spuler dealt with professors seelg tenure based on vague or
contradictory provisions in the faculty handbo@hiting 451 F.3d at 341-438puler 958 F.2d
at 107 (holding that “[t{]he umkorned language regarding tee@udid not create any reasonable
expectation as to how it would be granted or tlangiff's entitlement to it). Here, Plaintiff is
claiming that he had an expectation ofmpdeting his “five-yearcommitment” based on
assurances that UNT would exercitseoption to renew each yeathsent serious violations or a
reduction in force. He is not claiming that heerstitted to a new contract, promotion, or other
elevation in status at UNT. Hie also not relying solelpn vague or entradictory handbook
provisions to usurp the terms ok contract. Rather, he assdhat Glazebrook’s @l assurances
as to how UNT would exercise its judgmentidgrthe “five-year commitment” and a long
history of renewals for other ndaenured faculty created his reagsble expectation. Thus, this
case is more lik&indermann

Similarly, Brown is distinguishable because th&intiff's alleged promises imBrown
were too vague to reasonably expand expectations. For exam@egvim, the plaintiff was
employed for ten yeansithout a contractMontgomery Cty. Hosp. Dist. v. Bron@65 S.W.2d
501, 501 (Tex. 1998). She was told that she wouldhlie to keep her job as long as she was
“doing her job” and would not biéred unless there wagood reason or good cause” to fire her.

Id. The Supreme Court of Texas held that themnpiff was an at-will employee that could be

11



fired for any reason becausestbmployer’s vague statements did not amount to a “tenor and
understanding between the pastiaf any, that [plaintifff would have many years of job
security.”Id. at 503-04. The Supreme Court of Texas ttoemd that because plaintiff did not
have a contract, her constitutional claims must Baibwn, 965 S.W.2d at 504.

Here, Plaintiff was given a forah contract with a “five-yeacommitment to renew at the
option of the University(Dkt. #48, Exhibit 1). When he vgahired, Glazebrook assured him that
UNT would exercise its option teenew each year. UNT not onlglgered to this assurance with
regard to Plaintiff during his renewals in 2042d 2013 but also with many other lecturers. In
fact, the only known reasons for discharge of teactwith long years of service were because of
elimination or reduction of a picular program, a geeral reduction in force, or the commission
of a serious violation of UNT’s policies and pealtires. Finally, when &intiff did not receive
his renewal at the expected time in April 20(4azebrook assured him that she was waiting on
the outcome of the OEO investigation. In M2§14, the OEO report exonerated Plaintiff. After
Glazebrook received the OEO report, she toldniifathat “we are good now” and “this letter in
your file is all we need” (Dkt. #74, Exhibit J aljp. Therefore, based on the assurances given to
Plaintiff when he was hired, the context of bantract, and the circumstances leading up to his
termination, a reasonable trier fafct could conclude that Phiff reasonably believed that he
was entitled to the next year of his “fiyear commitment.” Each individual defendant
subsequently upheld Plaintiff’'srtaination, therefore causing ap@ration of his property right.

Further, fact issues remain as to whetPlaintiff was afforded constitutionally adequate
procedural due process. Plaihtvas terminated in July 2014 without notice or opportunity to
respond to his termination. Glazebrook and the Grievance Committee recognized that the timing

of Plaintiff’s firing would make it very difficulfor Plaintiff to find anew job and for UNT to
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find a replacement. Although Plaintiff was givan opportunity to bedard by the Grievance
Committee, this opportunity wastaf the termination, may have been hollow in that it was too
late for Plaintiff to find a new job, and waultimately ignored by Burggren, Goven, and
Glazebrook. Taking these facts in the light most fabte to Plaintiff, fact issues remain as to
the constitutional adequacy of the due processRIaintiff received. Thefore, Defendants have
failed to prove the absence of a fact issue om#fs claim for deprivation of his substantive
property right to continued engyment and the procedural peotions that go with it. Thus,
Defendants’ motion for summary jushgnt on the basis of Plaintifffgroperty interest is denied.

Due Process—Liberty Interest

Defendants also move for summary judgmen Plaintiff's due process based on his
liberty interest. Defendants argue that they didimioinge Plaintiff's liberty interest because the
details of his firing were not nda public (Dkt. #48 at p.15). Plaifitalleges that “{lhe very act
of firing Plaintiff for cause . . . confirmed in the minds of many that he was guilty, regardless of
the OEO findings, and this was exacerbated gy dhtions of the individual defendants in
making statements that they agreed with Gleaas firing of Plaintiff” (Dkt. #74 at p.22).

To establish a liberty interest, an eoy#e must demonstrate that his governmental
employer has brought false chargaginst him that “might serusly damage his standing and
associations in his community” or that impose a “stigma or other disability” that forecloses his
“freedom to take advantage ather employment opportunitiedRoth 408 U.S. at 573.

The Fifth Circuit employs a seven-element “stigma-plus-infringement” test to determine
whether a plaintiff has a § 1983 claim for deprivatdf liberty without ntce or opportunity to
clear his nameBledsoev. City of Horn Lake449 F.3d 650, 653 (5th Cir. 2006) (citirlgighes

v. City of Garland 204 F.3d 223, 226 (5th Cir. 1981)). plaintiff must show: (1) he was
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discharged; (2) stigmatizing chasgg@ere made against him in coohen with the discharge; (3)
the charges were false; (4) he was not provit#ette or an opportunity to be heard before the
discharge; (5) the charges were made publichéj)equested a hearing clear his name; and
(7) the employer denied the requégt.

“Neither damage to reputan alone nor the stigma resulting from the discharge itself
trigger the protectionsf due process.Bledsoe 449 F.3d at 653. Rather, a liberty interest is
infringed, and the right to notice and an opportutityclear one’s name arises, only when the
employee is “discharged in a manner that creatédse and defamatory impression about him
and thus stigmatizes him and foreclokes from other employment opportunitiesitighes 204
F.3d at 226 (quotingVhite v. Thomas$60 F.2d 680, 684 (5th Cir. 1981)). The employee must
show that “the governmental agency has mads bkely to make the ... stigmatizing charges
public ‘in an official or intetional manner, other than in caotion with the defense of [the
related legal] action.”See Wells v. Hico Indep. Sch. Dist36 F.2d 243, 256 (5th Cir. 1984)
(quotingOrtwein v. Mackey511 F.2d 696, 699 (5th Cir. 1975)). When it is possible that clearly
false information in a personnel fileill not be kept conflential, the plaintiff must be given an
opportunity to determine the factuasues regarding confidentialitgwinney v. Alexande629
F.2d 1018, 1022 (5th Cir. 1980).

The Court finds that Plaintiff has failed tweate a genuine issue of fact that the
stigmatizing charges (a) were false, or (b) wesade public. Therefore, summary judgment is
proper on this claim.

First, Plaintiff has not raised a genuine e&sshat the stigmatizing charges made against
him were false. Plaintiff claimsimply that the act of firindiim “confirmed in the minds of

many that he was guilty, regardless of the OE@ifigs” (Dkt. #74 at p.22Plaintiff alleges that
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the stigmatizing charge was that he was guiltgeofual harassment. Plaintiff then claims that the
accusation of sexual harassment was false betaei€@EO exonerated him (Dkt. #74 at p.22).

On February 7, 2014, CB filed a complaint alleging sexual harassment. The OEO
initiated an investigation on February 24, 2014e TEQ’s investigationral subsequent report
contained charges for vidlan of UNT's Consensual Raionship Policy and Sexual
Harassment Policy. The OEO found that Plaintifiswaot in violation” of UNT’s Consensual
Relationship Policy because Plaintiff was not poaition of authority ove€B at the time of the
incident. However, the OEO found “insufficieatidence to establish violation” of UNT’s
Sexual Harassment Policy. Plaintiff was théined for “poor professional judgment.”
Glazebrook refused to explain what “poprdgment” means. The&ubcommittee’'s report
characterizes the charge of “poor judgmentresulting from Plaintiff's “involvement with a
female student. .. given her position asimcoming graduate student and employee in the
Department” (Dkt. #48, Exhibit 5 at p.5). Finally aRitiff admits that he kissed CB twice, but
contends that it was consensual. Based oretlf@sts, and the inconclusiveness of the OEO
finding, the Court finds that any allegationfssexual harassment were not false.

Second, Plaintiff has not raised a genuineashat any stigmatizing claims were made
public. Plaintiff alleges that the charges weredenaublic because he “has been told by some
that they heard he was fired for sexual haras§niBhkt. #74 at p.21). However, neither Plaintiff
nor his attorney provides evidencewho made those statemen&e€Dkt. #74, Exhibits A &

W). Defendants have provided tagidavits of Goven, Graves, ai®inatresk who all testify that

2 The Court doubts whethehe statements made by UNT are evéignsatizing. Plaintiff centers his entire
complaint around the ambidy for which Plaintiff was fired. Plaintiff repeatedly complains that Glazebrook
“refused to tell” anybody what she meant by “poor judgment.” Plaintiff has not pleaded any facts that UNT's
officials ever claimed sexual harassmeats the basis. While the connection is reasonable, the Court doubts that the
statements alone are sufficiently condemnagmough to withstand summary judgmesge Vander Zee v. Ren@

F.3d 1365, 1369 (5th Cir. 1996).
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they never communicated to anyone outside gdlleounsel, let alone aitle of UNT, about the
cause of Plaintiff's terminadin (Dkt. #48, Exhibits 13, 15, 16).

The crux of Plaintiff's complaint is thateither Glazebrook nor Goven ever provided any
explanation to anyone about whhey meant by “poor judgment.” &htiff alleges that he “has
been told by some” that he was fired foxis® harassment, but isupport, Plaintiff only
references his attempts to contact committee members on the inside of Plaintiff's termination
(SeeDkt. #74, Exhibit W). To have a cause otiag for liberty interest in employment, the
stigmatizing remarks must be made “am official or intentional mannempther than in
connection with the defensé [the related legal] actionOrtwein 511 F.2d at 699 (emphasis
added). Plaintiff does not provide a@yidence satisfying this requirement.

Therefore, the Court finds that Defendantsenproved that there 130 genuine issue of
material fact that (1) any allegations of sexual harassment are clearly false; or (2) stigmatizing
charges were made public other than in conaeattith the defense of the related legal action.
Because Plaintiff’s liberty interest was not infred, Plaintiff was not entitled to a name-clearing
hearing. Thus, Defendants’ motiongsanted on Plaintiff's claim for due process on the basis of
his liberty interest in employment.

Tortious Interference

Finally, Defendants move for summary jmdgnt on the tortious interference claim.
Defendants argue that the indlual defendants were acting agents of UNT and thus were
incapable of interfenig with Plaintiff’'s contract (Dkt#48 at p.26). Further, Defendants argue
that UNT did not breach the coatt and therefore there is imderference (Dkt. #48 at p.26).

Plaintiff claims that BurggrenGoven, and Glazebrook tortiousigterfered with his contract

16



because they intentionally and knowingly caused Rifiotbe terminated contrary to Plaintiff's
contractual rights (Dkt. #74 at p.38).

To assert a tortious interference claim, ariiimust prove that (la contract subject to
interference exists; (2) the act of interference wiléul and intentional; (3) such intentional act
was a proximate cause of the plaintiffs damage; and (4) actual damage or loss occurred.
Prudential Ins. Co. of Am. v. Fin. Review Servs.,, 120 SW.3d 74, 77 (Tex. 2000). A
contracting party’s agent or enogkee acting in the principal’s imst cannot interfere with the
principal’s contractHolloway v. Skinner898 S.W.2d 793, 798 (Tex. 1995). “To establish a
prima facie case [of tortious imference by an agent with the principal's contract], the alleged
act of interference must be performed in furdmee of the agent’'s personal interest . Id."at
796. Interference includes conduct that makesop@nce burdensome, difficult, or of less or
no value to the one entitled to performanicg’l Union UAW v. Johnson Controls, 1ndB13
S.W.2d 558, 568 (Tex. App.—Das 1991, writ denied)Tippett v. Hart 497 S.W.2d 606, 610
(Tex. Civ. App.—Amarillo)writ ref'd n.r.e, 501 S.W.2d 874 (Tex. 1973) (per curiam).

Here, Plaintiff has alleged 8igient facts to create a fatdtsue as to wéther Glazebrook
was acting in UNT’s interest or her personaterest. Glazebrook did not consult the PAC;
stymied the investigation with the Executive Coittee; and flatly refused to follow the Bylaws.
Further, Glazebrook told Goven that Pldintvas DGS in Spring 2013, a fact that Plaintiff
highly disputes and was importaiot the OEQO’s exoneration of &htiff. Takingthese facts in
the light most favorable to Plaintiff, the Couinds a genuine issue déct as to whether
Glazebrook acted in her personal ingtii@ Plaintiff's termination.

Further, Plaintiff was the party entitled to performance of the employment contract. A

reasonable trier of fact could determine tl@aazebrook’s interference with the grievance
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process made any performance of lesser valuBlamtiff. Multiple parties recognized that
timing was important, including Glazebrook, tBeevance Committee, and Subcommittee (Dkt.
#74, Exhibit J, L, S). Thereforsummary judgment is denied &s Plaintiff's claim against
Glazebrook for tortious intéerence with contract.

However, Defendants have proved that no genissiges of material fact exist as to the
acts of Burggren and Goven. Despite Glazebroakiempts to frustrate Plaintiff's grievance
procedure, the Subcommittee found that due @®w&s not violated at the College level, where
Goven was in charge (Dkt. #74, Exhibit L at p.Burther, Plaintiff has alleged only that
Burggren interfered with theoatract by “refus[ing] to rufe(Dkt. #36 at f 86—-87). Based on
these facts, the Court finds no genuine issue wefard to whether Burggren and Goven were
acting in their personal interest with regardaintiff’'s termination. Tlerefore, the Court finds
that there are no genuine issues of matergat fregarding Plaintiffs claims of tortious
interference against Burggren and Goven.

Qualified Immunity

In defense, Defendants raise qualified affitial immunity. Qualified immunity applies
to Plaintiff's federal law claims while officialmmunity applies to Platiff's state law claims.

To establish § 1983 liability, a plaintiffmust plead that each Government-official
defendant, through the officialswn individual actions, has violated the Constituticigial,
556 U.S. at 678. Public officials whose positiomstail the exercis®f discretion may be
protected by the defea®f qualified immunityfrom personal liabilityHarlow v. Fitzgerald 457
U.S. 800, 818 (1982). When a defendant asshdasdefense of qualified immunity and has

established that the alleged actions were condymtiesuant to the exercise of his discretionary
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authority, the burden then shifts to the plaintiff to rebut this defdis€lendon v. City of
Columbia 305 F.3d 314, 323 (5th Cir. 2002).

Courts have historically engaged intwo-pronged analysis to determine whether a
defendant is entitletb qualified immunity.Saucier v. Katz533 U.S. 194, 201 (2001). First, a
court must determine whether a “constitutionght would have beewiolated on the facts
alleged.” Flores v. City of Palacigs381 F.3d 391, 395 (5th Cir. 2004). Second, if a
constitutional right was violat, a court then determines a&ther “the defendant's actions
violated clearly established statutory or ddansonal rights of which a reasonable person would
have known.1d. The law may be deemed to be cleartiglelshed if a reasonable official would
understand that his conducblates the asserted riglinderson v. Creightq83 U.S. 635, 640
(1987). The official’'s subjectivenotivation is irrelevant to # qualified immunity defense
except as far as it is relevant to the underlying constitutional céiawford-El v. Britton 523
U.S. 574, 588 (1998). A governmerifical’s conduct violates clady established law when, at
the time of the challenged condutt]he contours of the right [atesufficiently clear” such that
every “reasonable official would have understdbdt what he is doing violates that right.”
Creighton,483 U.S. at 640. The clearly establisheduiry does not requira case directly on
point, but existing precedent must have platted statutory or comisutional question beyond
debate.Seeid.; Malley v. Briggs 475 U.S. 335, 341 (1986). &hSupreme Court recently
instructed courts “to exercigbeir sound discretion in decidinghich of the two prongs of the
gualified immunity analysis should be addressiest in light of the circumstances in the

particular case at hand?earson v. Callaharb55 U.S. 223, 236—-37 (2009).
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Due Process—Property Interest

Defendants assert that thage entitled to qualified immunit They argue it is not clearly
established that a university may not decidedo-renew a “one-year, temporary, non-tenured”
five-year appointment based on telief that the lecturer daexercised “poor professional
judgment” in engaging in a brief, roman relationship with a young woman who was an
incoming graduate student and employee inDepartment (Dkt. #48 gb.31). As the Court
explained above, the issue beftine Court is not whether UNToald have terminated Plaintiff
according to the contract alone. Instead, tb&ue is whether the regmentations made by
Glazebrook, coupled with UNT’s history of renewalsPlaintiff and othe lecturers, created a
series of rules and understandingsdostl by the college administration.

The Court finds that th8upreme Court’s holding iRerry v. Sindermanrs controlling.
Plaintiff was given a contract asUNT lecturer with a five-ygacommitment at the option of
UNT. Glazebrook assured him that UNT would arniyueenew his contract absent a serious
violation or reduction in forceRlaintiff's contract was remeed in 2012 and 2013. In April 2014,
Glazebrook reassured Plaintiffathhe would receive his remal when the OEO submitted its
report. The OEO exonerated him. NeverthelB$aintiff was terminated July 3, 2014.

Plaintiff's reasonable expectation of continued employment in his fourth year of a five-
year commitment was apparetat UNT officials becaus&indermannis sufficiently clear on
these facts that any reasonable official in Defendants’ shoes would have understood that he was
violating Plaintiff’s rights.Ashcroft v. al-Kidd 563 U.S. 731, 736 (2011)herefore, Burggren,
Goven, and Glazebrook are not entitled to giealifimmunity with reged to Plaintiff’'s due

process claim based on his prdpénterest in employment.
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Tortious Interference

Under Texas law, “[glJovernment employees antitled to official immunity from suit
arising from the performance of their (1) discretionary duties in (2) good faith as long as they are
(3) acting within the scope of their authoritfrfamez v. City of San Marcakl8 F.3d 1085, 1097
(5th Cir. 1997) (quotingCity of Lancaster v. Chamber883 S.W.2d 650, 653 (Tex. 1994)).
Official immunity is an affirmative defens€hambers883 S.W.2d at 653. Thus, the burden is
on the defendants to establish all elements of the defehsko rebut a defendant’s claim of
good faith, the plaintiff must show that “no reaable person in the defendant’s position could
have thought the facts were such ttiey justified defendant’s actsTamez 118 F.3d at 1097
(citing Chambers883 S.W.2d at 657). The issakofficial immunity in Texas is somewhat less
likely to be resolved before ttithan federal qualified immunitfChambers883 S.W.2d at 657.

An officer acts within the scope of hertharity if she dischargs the duties generally
assigned to heidd. at 658. Regarding reappointmentfatulty, Glazebrook did not have any
general authority to teninate without an inial recommendation by the PAC (Dkt. #48, Exhibit
9 at p.7). Despite this, Glazebrook terminatdintiff without ever consulting the PAC.
Therefore, the Court finds that Glazebrook wasacting within the scope of her authority.

Further, the Court finds that Glazebrodid not act in good faith. Specifically, the
Grievance Committee and Subcommittee found @lazebrook violated Plaintiff's due process
rights when she did not follow the Departm@ylaws both before and after issuing the non-
renewal letter; that she stymied investigation r$foand that she gave insufficient reasoning for
the non-renewal. Glazebrook did not have the peddent authority to rié Plaintiff without
advice from the PACSeeDkt. #48, Exhibit 9 at p.7; Dk#74, Exhibit P at pp.16, 17). Finally,

Glazebrook could not give Goven the rewoendation of the PAC as required by the
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Constitution of the College of Arts and Sciences because she never consulted with that
committee. Therefore, the Court finds thatreasonable person in Glazebrook’s position could
have thought the facts justified her terntioa of Plaintiff.
CONCLUSION

It is thereforecORDERED that Defendants’ Motion for $umary Judgment (Dkt. #48) is
herebyGRANTED in part and Plaintiff's claim for due press on the theory afliberty interest
in employment against all Defendant®isSM | SSED.

It is furtherORDERED that Plaintiff's claim for torbus interference against Burggren
and Goven i®ISMISSED.

Defendantsmotionis DENIED in all other respects.
SIGNED this 14th day of December, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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