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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

TREVOR BOUTTE
CIVIL ACTION NO. 4:15CV575

V. CRIMINAL NO. 4:12CR249(1)

w W W W W

UNITED STATES OF AMERICA

ORDER OF DISMISSAL

The aboveentitled and numbered civil action was referred to United States Magistrate
Judge Kimberly Priest Johnson. The Report and Recommendation of the Magistrat@hlidge
“Report”) (Civ. Dkt. 7)! which contains proposed findings of fact and recommendations for the
disposition of such action, has been presented for considerBtierReport recommends that the
court deny Boutte’s Motion to Vacate, Set Aside, or Correct Sentence pursuant.®.28 U
§ 2255 (Dkt. 1), dismiss the case with prejudice, and deny a certificate of dgggaBouttehas
filed written ObjectionsCiv. Dkt. 8). Having made de novo review of the Objections, the court
concludes that the findings and conclusions of the Magistrate Judge are correct and adopts the
same as the findings and conclusions of the court.

l. BACKGROUND

On October 12, 2012, the Bug EnforcementAgency (“DEA”) was investigating a
suspectedrug conspiracy involving Bouti@nd a cooperating defendant (“CD3ee Crim. Dkt.
33 at 4. Working wittDEA agents the CD had arranged to meet Boutte at a restaurant in Plano,

Texas,where Boutte and the CD would complete a transaction involving five (5) kilograms o

1 When referencingthe docket,the court will designateany reference to Civil Action No. 4:15CV575
as“Civ.” and CriminalNo. 4:12CR249(1)s “Crim.”
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cocaine.See id. At the restaurantBoutte placed a bag containing $147,%20nto the CDs
vehicle Seeid. After receiving the bag of money from Boultte, the CD told Bcwatevould deliver
the cocaine to Boutte’s residence at a later ti&ee.id. Shortly thereafterthe CD received a
telephonecall from Boutte asking about the status of the cocaine deli$eeyd. Following this
incident, DEA agents went to Boutte’s residence and placed him under $eeedt DEA agents
also executedh search warrant on the reside agents seize®30,628.00in cash, multiple
firearms, and approximately 3.4 grams of cocaine from the hSsaed.

On November 7, 201Boutte wascharged by indictment withwo counts.See Crim.

Dkt. 15. Count One chargdgbuttewith participating in a conspiracy to possess Wiih intent

to distribute five (5) kilograms or more of cocaine in violation of 21 U.S.C. 88 8416m{1346.
Seeid. at1. The conspiracy was allegedigtive for over six years, between Januzfr006 and
Novemberof 2012.See id. Count Two charged Boutte with possession of firearmeroabout
October 11, 2012, in furtherance of the drug conspiracy described in Count irDne,
violation of 18 U.S.C. § 924(ckeeid. at 2.

On January 24, 2013, Boutte entered guilty pleas as to both counts without a written plea
agreementSee Crim. Dkt. 24. At the change of plea hearing, the Government informed Boutte of
the charges against him, the elements of the charges, and the Government’s burdentte prov
elements beyond a reasonable doubt should he proceed t&e&fatim. Dkt. 36 at 6¢. Thecourt
advised Bouttehat the conspiracy charge carriedstatutory penajt of not less than ten (10)
years’and not more than life imprisonmentd the firearm chrge carried a statutory penalty of
not less than five (5) years’ and not more than life imprisonnSeatd. at 7-8. Thecourtfurther
advised Boutte that any sentence imposed on the firearm charge would run conseaitive to

sentence on the drug trafficking char§ee Civ. Dkt. 1-3 at4; Crim. Dkt. 36 at 8. Thecourt



engaged in a colloguyith Boutteto ensureneunderstood the meaning of “consecutive” in the
context of his sentence:
THE COURT: Now, do you understand that that particular count, | believe, is
served consecutively? That means you'll be sentenced first on count one and then
whatever sentence you receive on count one, you'll get a sentence on count two,
and you'll have to serve count two after you serve count one?
DEFENDANT BOUTTE: Yes, Sir.
THE COURT: Okay. Very well. That's what consecutive means. All right.
See Crim. Dkt. 36at 8. Boutte verbally acknowledged that he understood the elements of the
charges and the applicable penaltiés=e id. at 8.He further epresented to theourt that he had
thought about entering a guilty plea and decided of his own free will to enter apieéfyvithout
regard tdforce, threats, or promises from anyone efseid. at 9.
Notwithstanding his attestations at the chaafiplea hearing, o April 4, 2013,Boutte
filed a Motion to Withdraw Guilty Plea as to the firearm charge on the grobatthe plea was
unknowing and involuntarysee Crim. Dkt 32. At the hearing on the motidputteasserted that,
after reading the Presentence Investigation Report (“PSR”), he had comeietee hible
Government lacked a factual basis to prtheweapons recovered from his home had been used
“in furtherance of” the drug trafficking crime, as required for conviction under 1£U8024c).
See Crim. Dkt.at 2329. Boutte also stated he plead guilty on the firearm charge because he thought
he “couldn’t plead guilty just to one count, but. had to plead guilty to both of the countSee
id. 50 at 23.Boutte statedhe cameto this conclusion based on the advice of courtSsl.id.

However, Boutte'slefense counsel testified that he never dawmatteany such adviceseeid. at

32-33. Ultimately, thecourt denied Boutte’s Motion to Withdraw Guilty Pl&eid. at 35.



Thereafter, thecourt sentenceBoutteto the mandatory minimum sentence on both counts,
to be served consecutivel§ee Crim. Dkt. 47. The ourt enteredormal judgment on September
24, 20131d.

Boutteappealed andn May 29, 2014, the United States Court of Appeals for the Fifth
Circuit affirmed his convictionSee United Satesv. Boutte, 569 F. App’x 311, 312 (5th Cir. 2014).
Among other things, the Fifth Circuit heBbuttes guilty plea on the firearm charge svknowing
and voluntaryand thetrial court’s denial oBoutte’smotion to withdraw higjuilty plea was not
error.Seeid. at 312-13.

On August 21, 2015, Boutte filed the instant § 2255 motion, challenging his guilty plea on
the firearm charge and his sence.See Civ. Dkt. 1. Boutteargued (1) his guilty plea on the
firearm charge was not knowing and voluntary because he entered the plea withataodohey
a sentence imposed on the firearm charge would run consecutive to a sentence imposed for the
drug conspiracy charge; (2) his trial counsel rendered ineffective asgstdoen advising him of
the sentencing consequences of a guilty plea on the firearm chag€3) he wa entitled to a
safetyvalve reductiorto his sentencpursuant to Amendment 782 of the Sentencing Guidelines.
The Magistrate Judge concluded each of Boutte’s claims lankeitland recommended that his
8 2255 motion be deniefiee Civ. Dkt. 7 at 8 Bouttenow objects to the findings and conclusions
of the Magistrate Judg&ee Civ. Dkt. 8.

. ANALYSIS

A. THE COURT ADOPTS THE MAGISTRATE JUDGE’S CONCLUSION THAT
BOUTTE'S GUILTY PLEA WAS KNOWING AND VOLUNTARY

Boutte objects to the Magistrate Judge’s conclusion thigillee to establish his claim that
his guilty plea on the fireartharge was unknowing and involuntaBge Civ. Dkt. 8at1. Boutte

arguesthe Magistrate Judge should have accorded greater weight to evidence thaerse def



counsel did noproperly explairthata sentence on the firearm charge would run consecutive to a
sentence on the conspiraaytil April 3, 2013,well after the change of plea hearing, when counsel
met with Boutte to review the PSRee id. at 5. Boultte cites evidence thatounsel brought a
printedcopy of the text of 18 U.S.C. § 92dthe April 3, 2013, meeting; the printout hadlate
stamp of April 2, 2013See id. Based orthis evidence Boutte asserts‘[i]t is reasonable to
conclude that had trial counsel done his job and explained the consequences of plelayglitog gui
the 924(c)(1) wapons count to Movabefore January 24, 2013 (when Movant pleaded guilty to
both counts), trial counsel woutat have hadto] print out 18 U.S.C. § 924 from the Cornell Law
School Legal Information Institute on April 2, 2013 to show Movant on April 3, 2(88.id.

However, the court does nagree thathis conclusionis reasonable. The mere fact that
counsel printeda copy of the statute before magtwith Boutte does not supporBoutte’s
contentionthat counsel failed to reviear discuss thelements of thetatute withBouttebefore
the change of plea hearing. Nor does it support an inference that counsefavagiar with the
statute at earlier degeBoutte’s argument to the contrary is pure speculation.

Boutte also contends the Magistrate Judge should have accorded more wealitas
statements that he was confusdmbutthe meaning of the worttonsecutive”at the change of
plea hearingtherefore,he did not understand the nature of the punishment associated with the
firearm charge when he pled guil§eeid. at 1-2. HoweverBoutte’s contention that he did not
appreciate the meaning of “consecutive” is unsupported by the record. Theurtatandweted a
colloquy with Boutte at the change of plea hearing regarding the meaning ofcetwvisein the
context of his sentenc&ee Crim. Dkt. 36 at 8. Theourt explained “consecutive” in laymen’s
terms,andBoutte unequivocally indicated he understooe penalty he face@eeid. In light of

this record, the court agrees with the Magistrate Judge’s finding that “Mswamt’ statements in



response to the Court’s questioning at the change of plea hearing indicateuthdetstood his
sentencing exposeron the firearm charge, including the requirement that the sentence be served
consecutively before he entered his guilty plea. Civ. Dkt. 7 at 5.

The ourt further observethat Boutte was not silent about other instances of confusion at
the change of plea hearing. For example, geesonally explained to the court that the
Government'sfactual statemenivas incorrect with respect to the quantity of drémswhich
Boutte wagaking responsibilitySee Crim. Dkt. 36 at 12. In light of Boutte’s apparent willingness
and ability to resolve confusion at the change of plea hedynglentifying the issue and
requesting clarificatiofrom the ourt, hissilence regarding the consecutive term of his sentence
speaks volumes.

There is a heavy burden on a defendant who seeks to overcome an attestation of
voluntariness in open court at a hearing pursuant to Rule 11 of the Federal Rules ofl Crimina
ProcedureSee United Statesv. McElhaney, 469 F.3d 382, 385 (5th Cir. 2006) (citibgited Sates
v. Diaz, 733 F.2d 371, 375 (5th Cir. 1984)). To overcome that burden, the defendant must show
that his plea was “so much the product of misunderstanding, duress, or misrepmsdmtat
others as to make the plea a constitutionally inadequate basis for immrgchDiaz, 733 F.2d
371, 37374 (5th Cir. 1984) (quotinglackledge v. Allison, 431 U.S. 63, 75 (1977)). Boutte has
not carried this burderdis argument that he did not understand the meaning of “consecutive” is
simply not borne out by the record.

To the extent Bouttearguesthe Magistrate Judgshould have convenea hearingto
develop facts related ®outte’s subjective understandirfge¢ Civ. Dkt. 8 at 6, 10), his objection
lacks merit.Boutte has preseetd noindependenevidence indicating the likely merit of his

allegations, thuan evidentiary hearinig not warrantedSee United States v. Cervantes, 132 F.3d



1106, 1110 (5th Cir. 1998) (“If the defendant produces independent indicia of the likely merit of
her allegations, typically in the form of one or more affidavits from reliald garties, she is
entitled to an evidentiary hearing on the issue. If, however, the defenslamtving is inconsistent

with the bulk of her conduct or otherwise fails to meet her buofigmoof in the light of other
evidence in the record, an evidentiary hearing is unnecessgatgtion omitted); United Sates

v. Hughes, 635 F.2d 449, 451 (5th Cir. 1981) (“When the files and records of a case make manifest
the lack of merit of a Saon 2255 claim, the trial court is not required to hold an evidentiary
hearing.”); United Sates v. Auten, 632 F.2d 478, 480 (5th Cir. 1980) (denying endentiary
hearingbecause the defendant pointed to no evidence, and the court found none, totsapport
defendant’s allegations).

B. THE COURT ADOPTS THE MAGISTRATE JUDGE’S CONCLUSION THAT
BOUTTE FAILED TO SHO W INEFFECTIVE ASSISTANCE OF COUNSEL

Next, Boutte objects to the Magistrate Judge’s conclusion that kd faishow histrial
counsel renderetheffective assistancerhen advisingBoutte of the consequences of pleading
guilty to the firearm chargéee Civ. Dkt. 8 at 5-7. The Supreme Court has held:

[T]he twopart Srickland v. Washington test applies to challenges to guilty pleas
based on ineffective assistance of counsel. In the context of guilty pleas, tthe firs
half of theStrickland v. Washington test is nothing more than a restatement of the
standard of attorney competence already set forfbliett v. Henderson [citation]
andMcMann v. Richardson [citation]. The second, or “prejudice” requirement, on

the other hand, focuses on whether counsel's constitutionally ineffective
performance affected the outcome of the plea process. In other words, in order to
satisfy the “prejudice’requirement, the defendant must show that there is a
reasonable probability that, but for counsel's errors, he would not have pleaded
guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 5&%9 (1985) (citations omittedBoutteobjectsto the Magistrate
Judge’sconclusion thahefailed toestablishineffective assistancenderthis standard orwo

grounds.



First, Boutte renews his assertion that counsel rendered deficientnpanice because he
affirmatively misadvised Botg that sentences on the drug trafficking and firearm charges would
“run together” and not “back to back3%e Civ. Dkt. 8 at 1;see also 1-3 at 5. Boutte suggests the
Magistrate Judge should have conducted an evidentiary hearing to determimeite nmature of
trial counsel’s advicesee Civ. Dkt. 8 at 6, 10. Howevethe Magistrate Judge properly concluded
that any deficiency in counsel's advice was cured by the advice furnishkd dnutt regarding
the consecutive nature of Boutte’s senteroecordingly, the Magistrate Judge reasoned that
Boutte could not demonstraBrickland prejudice, even if counsel’s performance was deficient.
Because amrvidentiary hearing on the nature of counsel’s advice would only have produced facts
related to the objective reasonableness of counsel’s performance undeicibatdegrformance
prong ofSrickland, the court is of the opinion that a heariguld have been unhelpful in this
case.

Bouttealsoarguescounsek performance was deficiebecauseounselkshould have, but
failed to, advise Boutte that a guilty plea to the firearm charge would nebesssaurlt in the loss
of the safetyalve reduction in his sentence pursuant to Amendment 782 of the Sentencing
GuidelinesSee Civ. Dkt. 8 at 7. Boutte contends he was prejudiced by counsel’s omission because
“but-for the [8] 924(c)(1) weapons count, Movant would have qualified for the safdipe
[reduction]’and received a shorter senterice.This argument lacks merit.

When a person is convicted under 21 U.S.C. 88 841, 844, 846, 960, or 863hlemay
be eligible for the “safetyalve” for drug offenses pursuant to 18 U.S.C. 8§ 3553(f), which requires
the ourt to impose a sentence under 28 U.S.C. 8§ 994 “without regard to any statutory minimum
sentene,” if certain conditionsr@ met. A defendant is eligible for the safeglve reduction if

the sentencingaurt finds:



(1) the defendant does not have more than 1 criminal history point, as determined
under the sentencing guidelines;

(2) the defendant did not use violence or credible threats of vioanpessess a
firearm or other dangerous weapon (or induce another participant to do
S0) in connection with the offense
(3) the offense did not result in death or serious bodily injury to any person;
(4) the defendant was not an organizer, leader, manager, or supervisor of others in
the offense, as determined under the sentencing guidelines and was not engaged
in a continuing criminal enterprise, as defined in section 408 of the Controlled
Substaces Act; and
(5) not later than the time of the sentencing hearing, the defendant has truthfully
provided to the Government all information and evidence the defendant has
concerning the offense or offenses that were part of the same course of conduct
or of acommon scheme or plan, but the fact that the defendant has no relevant
or useful other information to provide or that the Government is already aware
of the information shall not preclude a determination by the court that the
defendant has complied with this requirement.
18 U.S.C. 8§ 3553(f) (emphasis added).
Boutte contends‘[t]here was never any evidence presented or even allegation that
Movant used a weapon during the transaction in the restaurant parking lot in Plakor was
there any evidence presented or even allegation that Movant possessed, showed, brandished, or
used a weapon at any time during a drug transaction. He collected gunsbegallge he had a
general interest in them and target shooting.” Civ. Dkt. 8 at 6. However, the plaindargjua
8 3553(f)(2) precludes safetsalve relief in any case in which the defendant possesses a firearm
in connection with the offense, regardless of whether the firearm is showed, brandished,
or otherwiseused. Furthermore, the “offense” at issue in this case is the six year conspiracy

charged in théndictment.lt is not temporally limited to the October 12, 2012, meeting between

Boutte and the CD, as Boutte suggests in his Objections.



Boutte undisputedly possessed several firearms during at least some portion of the six
year conspiracy charged in this case; indeed, five firearms were seizeBdtdta’s residence
prior to the November 7, 2012, end date of the conspiracy. Furthermore, thensveee
seizedat the same time and place aslarge quantity of currency and approximately 3.4
grams of cocaine—additional evidence of the drug conspirac$ee Crim. Dkt. 33 at 4.
Even without Boutte’'s admission regarding the firearm charge, the evidence of his
possession ofeveralffirearms, significant amounts of currency, and cocaine, paired with
Boutte’s unchallengedadmission that he participated irsix yearconspiracy to possess and
distribute cocaine, wouldave precluded safetyalve relief in this case.

Counsel cannot be faulted for failing to advise Boutte that entry of a guilty pled woul
forfeit a safetyvalve reductiorio which Boutte was neventitled To the contrary, counsel would
have been ineffective had such erroneous advice become théob&gistte’s decision to forego
a guilty pleaSee Lafler v. Cooper, 566 U.S. 156, 164 (2012).

C. THE COURT ADOPTS THE MAGISTRATE JUDGE’S CONCLUSION THAT
BOUTTE'S CLAIM FOR SENTENCE REDUCTION PURSUANT TO
AMENDMENT 782 IS PRECLUDED FROM COLLATER AL REVIEW

In his final objection, Boutte challenges the Magistrate Judge’s conclisibhé is not
entitledto relief pursuant to Amendment 7&2 the Sentencing GuidelineBoutte contends this
ground for relief does natate a claim that theurt misapplied the Sentencing Guidelines the
Magistrate Judge indicated in her Rep8ege Civ. Dkt. 7 at 6; 8 at Boutteclarifiesthat therelief
requestedinder Amendment 782 t@ addition to” or“independeritfrom his voluntariness and
ineffective assistance claintsee Civ. Dkt. 7 at 6; 8 at However, hecourt finds it unreasonable

to construe Boutte’s Amendment 78&yjumentas anything other than a claim that the trial court

misapplied th&entencingsuidelines. The Magistrate Judge properly concluded that such a claim
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IS not cognizable in a § 2255 motidee United Statesv. Williamson, 183 F.3d 458, 462 (5th Cir.
1999).

In light of the foregoing, its ORDERED that Boutte’'s Motion to Vacate, Set Aside or
Correct Sentence (Dkt. 1) iBENIED, and this case is DISMISSED with prejudice. A
certificate of appealability iDENIED. All motions by either party not previously ruled on are

herebyDENIED.

SIGNED this the 6th day of April, 2017.

Ridacd | bt

RICHARD A. SCHELL
UNITED STATES DISTRICT JUDGE
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