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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

RENEE SMITH §
8
V. 8§ CASE NO. 4:15-CV-587
8§ JudgeMazzant
BRAUM'’S, INC. 8

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant Bn&y Inc.’s Motion for Summary Judgment
(Dkt. #19). After reviewing theelevant pleadings, the Cournhfis that the motion should be
granted in part and denied in part.

BACKGROUND

The above-referenced case arises from allégjades Plaintiff Rene Smith (“Plaintiff”
or “Smith”) sustained when she tripped andl & the sidewalk outside Defendant Braum'’s,
Inc.’s (“Defendant” or “Braum’s”) store loted at 1331 Mockingbird Lane, Sulphur Springs,
Texas (the “Premises”) on Septeen 5, 2013 (Dkt. #19 at p. 1).

On July 23, 2015, Plaintiff filed her OriginRletition in the County Court of Law No. 5
in Dallas County, Texas, in which she thdldaing claims: (1) premises liability; (2)
negligence; and (3) negligenper se (Dkt. #8). On August 24, 2015, Defendant removed the
case to the Northern Digtt of Texas based upon diversjtyisdiction (Dkt.#1). On August 27,
2015, the case was transferred to thedtadDistrict of Texas (Dkt. #4).

On February 26, 2016, Defendant filed its Motion for Summary Judgment (Dkt. #19).
On March 15, 2016, Plaintiff filed her respor{Bit. #21). On Marcii7, 2016, Defendant filed

its reply (Dkt. #22).
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LEGAL STANDARD

The purpose of summary judgment is to aseland dispose of factually unsupported
claims or defensesSee Celotex Corp. v. Catref77 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, thesdovery and disclosure mategabn file, and any affidavits
“[show] that there is no genuinesgiute as to any material factcathat the movant is entitled to
judgment as a matter of law.”EB. R. Civ. P.56(a). A dispute about a material fact is genuine
“Iif the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Tlweal court must resolve all
reasonable doubts in favor of the party oppgpshe motion for summary judgmeniCasey
Enters., Inc. v. Am. Hardware Mut. Ins. C&55 F.2d 598, 602 (5th Cir. 1981) (citations
omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

The party moving for summary judgment haslibeden to show thdhere is no genuine
issue of material fact anhat it is entitled to judgent as a matter of lawld. at 247. If the
movant bears the burden ofopf on a claim or defense on ieh it is moving for summary
judgment, it must come forward with eeitce that establishéseyond peradventurall of the
essential elements of the claim or defengédntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th
Cir. 1986). Where the nonmovant bears the &uardf proof, the movant may discharge its
burden by showing that there @ absence of evidence smpport the nonmovant’s case.
Celotex 477 U.S. at 328yers v. Dall. Morning News, Inc209 F.3d 419, 424 (5th Cir. 2000).
Once the movant has carried its burden, mle@movant must “respond to the motion for
summary judgment by setting forgarticular facts indicating theiie a genuine issue for trial.”
Byers 209 F.3d at 424 (citind\nderson 477 U.S. at 248-49). The nonmovant must adduce

affirmative evidence. Anderson 477 U.S. at 257. No “mere denial of material facts



nor...unsworn allegations [nor] arguments and r@isses in briefs or legal memoranda” will
suffice to carry this burdenMoayedi v. Compag Comput. Carp8 F. App’x 335, 338 (5th Cir.
2004). Rather, the Court requires “significarahative evidence” from the nonmovant in order
to dismiss a request for summary judgmeuapported appropriately by the movantinited
States v. Lawrence276 F.3d 193, 197 (5th Cir. 2001). The Court must consider all of the
evidence, but must refrain from making any créitjbdeterminations or weighing the evidence.
See Turner v. Baylor Richardson Med. C476 F.3d 337, 343 (5th Cir. 2007).

ANALYSIS

In the present case, Defendant movessionmary judgment on the following claims:
(1) premises liability; (2) negligence; and (3) gross negligen8pecifically, Defendant asserts
that Defendant had no duty to protect or wa&iaintiff because the condition that allegedly
caused Plaintiff to trip and lfavas open and obvious and couidve been avoided by taking a
safer alternative (Dkt. #19 at pp. 5-6). Plainafserts that a question fafct remains as to
whether the condition was opendaobvious (Dkt. #21 at p. 5).

Texas substantive law governs this disputecesithe case is peing before the Court
under its diversity jurisdictionHomoki v. Conversion Servs., In¢17 F.3d 388, 396 (5th Cir.
2013). “The Texas Supreme Court has condisteacognized...that negligent activity claims
and premises liability claims involve two independéneories of recoverthat fall within the
scope of negligence.'Garcia v. Ross Stores, In@96 F. Supp. 2d 575, 579 (S.D. Tex. 2012);
see Gen. Elec. Co. v. Mort257 S.W.3d 211, 214-15 (Tex. 2008)Jayton W. Williams, Jr., Inc.

v. Olivo, 952 S.W.2d 523, 527 (Tex. 1998ge also Mayer v. Willowbrook Plaza Ltd. P’ship

! As a preliminary matter, both parties address a claim of gross negligence (Dkt. #19 at pp. 8-9; Dkt. #21 at pp. 7-8).
However, upon the Court’s review of Plaintiff's Original Petition, which appears to be the live complaint in this
action, Plaintiff has not pleaded a cause of action under gross negligence. However, this does not matter as the
Court finds that there hasén no credible evidence presented dematirsty that a cause of action under gross
negligence would survive summary judgment.



278 S.W.3d 901, 909 (Tex. App.—Houston [14th Dist.] 2009, no @@topks v. PRH Invs.,
Inc., 303 S.W.3d 920 (Tex. App.—Texarkana 2010, no petd. pursue relief for an injury
under negligent diwity law, an injury must flow fronongoing, contemporaneous activity rather
than a condition created by that activitiKeetch v. Kroger Cp.845 S.W.2d 262, 264 (Tex.
1992). An injury is the contemporaneous restith negligent activityvhere the evidence shows
that the activity occurred near bdtre time and location of the injuryKroger Co. v. Persley
261 S.W.3d 316, 320 (Tex. App.—Houston [1st D@8, no pet.). On the other hand, a cause
of action rooted in premises liability ariseem property conditions that make it unsafe. re
Texas Dep'’t of Transp218 S.W.3d 74, 77 (Tex. 2007). “Ifehnjury was caused by a condition
created by the activity rather théime activity itself, a plaintiff is limited to a premises defect
theory of liability.” Garcia, 896 F. Supp. 2d at 579 (citihgicas v. Titus Cty. Hosp. Dist./Titus
Mem’l Hosp, 964 S.W.2d 144, 153 (Tex. App.—Texarkana 1998, pet. denied)).

In the present case, Plaintiff was injureg a condition created bgn activity, not the
Defendant’s activity itself. The Texas Supref@eurt’s previous decishs demonstrate that
Plaintiff can only recover under a premises liability theory.Kéetch the plaintiff fell thirty
minutes after a Kroger employee had sprayed ad@mon plants. 46 S.W.2d at 264. The
court noted that “[a]t some pojnalmost every artificial conddin can be said to have been
created by an activity,” and th#te plaintiff “was not injuredy the activity of spraying,” but
“by a condition createtly the spraying.”ld. Likewise, in the presemiase, Plaintiff was injured
by the condition created by theoken sidewalk. Therefore, d@itiff may only recover under a
premises liability claim, and the Court willagit Defendant’s motion for summary judgment as

to Plaintiff’'s negligence claim.



The elements for a cause of action for premigsslity include: (1) the existence of a
condition on the premises creating an unredsienaisk of harm; (2) that the premises
owners/occupiers knew, or sholddve known, of the existence tfat condition; (3) that the
premises owner/occupier failed to use reasonable care to reduce or eliminate the risk by
rectifying or warning of the contion; and (4) that such failure was a proximate cause of the
incident and of Plaitiff's injuries. Keetch 845 S.W.2d at 264. Defdant contends that
Plaintiff's claim fails because “Defendant had noydiat protect or warn the Plaintiff because the
condition complained of was open and obvious trfff and Plaintiff ould have avoided the
condition by taking a safer altetnae.” (Dkt. #19 at pp. 5-6).

In a premises liability case, “the scopetlé duty turns on the plaintiff's statusDel
Lago Partners, Inc. v. Smitl807 S.W.3d 762, 767 (Tex. 2010) (citidg Invs., Inc. v. Urena
162 S.W.3d 547, 550 (Tex. 2005)). In the present case, Smith was arfjraritbgenerally, “a
property owner owes invitees a duty to use omyirtare to reduce or eliminate an unreasonable
risk of harm created by a premises conditadiout which the property owner knew or should
have known.”Id. (citingUrena 162 S.W.3d at 55Gee Timberwalk Apartments, Partners, Inc.
v. Cain 972 S.W.2d 749, 753 (Tex. 1998)).

However “[a] landowner ‘is not an insurer of [a] visitor's safetpAlstin 465 S.W.3d at
203 (quotingDel Lago Partners307 S.W.3d at 769). “Insteadlandowner’s premises-liability
duties, like its negligence duties, are limitecatduty to exercise ordinary, reasonable catd.”

at 203-04 (citing<roger Co. v. Elwood197 S.W.3d 793-94 (Tex. 2006)).

2 The parties do not dispute Plaintiff'sasis as an invitee. An invitee is “one who enters the property of another
‘with the owner’s knowledge and for the mutual benefit of botistin v. Kroger Tex., L.P465 S.W.3d 193, 202
(Tex. 2015) (quotingMotel 6, G.P., Inc. v. Lope®29 S.W.2d 1, 3 (Tex. 1996) (quotiRpsas v. Buddies Food
Store 518 S.W.2d 534, 536 (Tex. 1975))). In this caseittgravho was visiting Braum'’s store in order to buy
groceries, would be considered an invitee.



The Texas Supreme Court “has repeatatfigcribed a landowner’s duty as a duty to
make safe or warn against any concealedeasonably dangerous conditions of which the
landowner is, or reasonably should be, aware but the invitee is Aostin 465 S.W.3d at 203;
see, e.g,,Nabors Drilling, U.S.A., Inc. v. Escqt@88 S.W.3d 401, 412 (Tex. 2008y00kshire
Grocery Co. v. Gos262 S.W.3d 793, 794 (Tex. 200&en. Elec. Co. v. Mortj257 S.W.3d
211, 216 (Tex. 2008Cent. Ready Mix Concrete Co. v. Isl2a28 S.W.3d 649, 651 (Tex. 2007);
Shell Oil Co. v. Khan138 S.W.3d 288, 295 (Tex. 2004). “Oraliity, the landowneneed not do
both, and can satisfy its duty by providing are@aate warning even if the unreasonably
dangerous condition remains Austin 465 S.W.3d at 20&ee State v. Willlam®940 S.W.2d
583, 584 (Tex. 1996) (holding that landowner “had g doitwarn or make safe, but not both.”);
see also TXI Operations, L.P. v. Pernd78 S.W.3d 763, 765 (Tex. 2009) (observing that
defendant could have satisfied its duty by eitie@airing pothole or providing adequate warning
sign). The Texas Supreme Court has stated thagiéimeral rule is consistent with “the reasons
for imposing a duty on landowners|[,]” as “[t]tendowner is typically position than the invitee
to be aware of hidden hazaron the premises[.JAustin 465 S.W.3d at 203.

However,

[w]lhen the condition is open and obviomsknown to the invitee...the landowner

is not in a better position to discover [tbendition]. Whennvitees are aware of

dangerous premises conditions—wheth®mcause the danger is obvious or

because the landowner provided an adequataing—the condition will, in most

cases, no longer pose an unreasonable risk because the law presumes that invitees

will take reasonable measures to protbeimselves against known risks, which

may include a decision not to accept theitation to enter onto the landowner’s

premises.

Id. Therefore, the Texas Supreme Court hagddhat it “has typically characterized the

landowner’s duty as a duty to make safe or waranreasonably dangerous conditions that are

not open and obvious or otherwise known to the invitdd., see, e.g., Escot@88 S.W.3d at



412;Goss 262 S.W.3d at 794Moritz, 257 S.W.3d at 218slas 228 S.W.3d at 65Khan, 138
S.W.3d at 295.

After reviewing the relevant pleadings, t@eurt finds that Defendant has not met its
burden in demonstrating that no makissue exists for judgmeas a matter of law. Defendant
asserts that Plaintiff testifiethat the condition that she tripph@ver, in this case the broken
sidewalk, was open and obvio(Bkt. #19 at pp. 6-7). During her deposition, Plaintiff testified
to the following:

Q. Okay. And on September 5th 2013 when you were walking out of the
Braum'’s store, you said that you hgibceries in eiter hand, correct?

A. Yes.

Q. Was there anything blocking yourew of the — of the sidewalk when you
walked out of the Braum’s store?

A. No.

Q. Was there anybody in front of you?

A. I don't recall.

(Dkt. #19, Exhibit C at 57:1-9). PIdiff also testified to the following:

Q. And I understand that you weomking up and looking forward, but was there
anything blocking your view of the area where you fell?
A. No.

[..]

Q. You can look at your attorney, but tiesa question that | need you to answer.
If you look at that sidewalk, there’s nothing blocking what that sidewalk looked
like on September 5th, 2013, is there?

A. No.

(Dkt. #19, Exhibit C at 59:14-17; 60:19-2¥lowever, Plaintiff also testified that:

Q: Okay. What happened next? Jawgblain to us, walk through what happened
that day.

% In her response, Plaintiff objects to a line of questiooimgtained within her deposition transcript, as she alleges
defense counsel's question calls for speculat®eeDkt. #19, Exhibit C at 61:12-16). The Court finds that
Plaintiff's objection should be sust@d. The Court will not consider the question or answer when making its
determination on the present motion.



A: | was walking out to my car witlthe two bags, one in each hand, the big

sacks. And it — it was ait’s a downhill slope, you know, kd of to get to the — |

was parked in the second-to-the-last spot.

So as I'm walking, all of a sudddrfeel myself falling. | have no idea

what's happened, but thereddight pole right here, anidcan see it coming. So |

twisted to get away from it, and yoa already on a downhill momentum, just

kept going and took a pretty bad fall. (Witness indicates.)

(Dkt. #21, Exhibit A at 15:11-22)The Court finds that a questiah fact remains in the case;
and therefore, Defendant’s motion for summarggment as to Plaintiff's premises liability
claim is denied. The premises liability claim will proceed to trial.

Therefore, the Court finds that Defentla motion for summary judgment should be
granted in part and denied in part. Plfist premises liability and negligence per*sgaims
will proceed to trial. Plaintif§ negligence claim is dismissed with prejudice. Plaintiff has not
pleaded a gross negligence claim, and thus, thatQdind that it is not a part of the present
action.

CONCLUSION

It is therefore ORDERED that Defendant Braum’s, Inc.’s Motion for Summary
Judgment (Dkt. #19) is herel@RANTED IN PART AND DENIED IN PART.

It is further ORDERED that Plaintiff's negligence clains dismissed with prejudice.

Plaintiff's premises liability and negligea per se claims will proceed to trial.

4 Although Defendant assert that its motion for summadgruent pertains to all of Plaintiff's claim, Defendant
only addresses Plaintiff's negligence and premises liglildéims and gross negligence, which was never pleaded
by Plaintiff. Additionally, upon the Court’s review of Ri&ff's Original Petition, it @pears that Plaintiff may be
asserting that Defendant breaclkestatute or ordinance regarding the maintenance of the sideSesiRkt. #8 at |
6.01). As Defendant did not address the negligence pdaise, the claim will proceed to trial and the Court can
address any issues regarding thgligence per se at that time.

8



SIGNED this 10th day of August, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




