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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

SHAFI A., by and through his next friends, §
MOHAMMED & SHAMFIN A. §

8 CASE NQ 4:15€CV-599
V. § Judge Mazzant
8§
8§
8§

LEWISVILLE INDEPENDENT
SCHOOL DISTRICT

MEMORANDUM OPINION AND ORDER

Pending before the Court are Defendant’'s Motion for Judgment on the Administrative
Record (Dkt. #) and Plaintifs’ Motion for Judgment on the Administrative Record (DKtO}

The Qurt, having reviewed the pleadingmd administrative record, finds thBefendant’s
motion should be granted aRthintiffs’ motion should be denied.
BACKGROUND

At the time of the hearing before the Texas Education Agency Spehiahtion Hearing
Officer (the “SEHO” or “Hearing Officé), Shafi A. was a third grade studeait Heritage
Elementary Schooin the Lewisville Independent School District (“LISY the “District’).

Shafi A. has the disability of autism. A.Rt418. He shows considerable difficulties and delay
relative to hispeers with respect to socialization and pragmatic language skillsaA3R6—28.
Shafi A. has problems using inappropriate language and profanitya3BO.

On August 23, 2013, LISD held Shafi A.’s transfer Admission, Review, and Dismissal
(“ARD”) committee meeting. Shafi A.’s parents received a copy of the Procedural Safegfuards
this meeting. A.Rat945. On September 26, 2013, LISD conducted a Full Individual Evaluation
(“FIE”) for Shafi A. and confirmed that he met eligibility requirements for spediatation and

related services as a student with autism and a speech impairmergt 36RR. 988. Hecifically,
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the LISD evaluators found Shafi A. tested in the fourth percentile for ptaghaaguage
proficiencyand warranted a descriptive rating of “poor” for his.ag&. at 316. The evaluators
further determined that Shafi A. had a significant yela pragmatic language skills and
displayed many characteristics commonly associated with an autism spectrum disdtdet.
327. The evaluators concluded that Shafi A. is socially motivated but tends to havaltgfiffic
with social reciprocity, which agrsely affects his educational performance. A.R. at SR&fi
A.’s parents did not request any component of an evaluation be included as part of the FIE. A.R
at 1957.

In its Recommendations section, the FIE recommended various strategiespiorpibe
of promoting socialization and pragmatic language skills. A.R. at—Z28 These
recommendations includetbair[ing] with prosocial peersfor peer partneringactivities to
provideShafiA. with opportunitieso engagen positivepeerinteractionswith peerswho model
desired on taskand prosocial skills” and “[d]evelopment of pragmatic languageskills of
referencingthe speaker, recognizirfgcial expressionsgespondingwith on topic commenting
andquestioning during conversatiorm)dmaintaining wholebodyattention andparticipationin
groupinteractionsthroughturning towardspeakerandgroup memberswhile seated.” A.R. at
328.The FIE didnot provide any guidance regarding duration or intensity of these services. A.R.
at 328-29.

On October 3, 2013, Shafi A.’s ARD committee reviewed his FIE. A.R. atNd8ther
Shafi A.’s parents nor Shafi A.’s advocate Dr. Laurie Harrier, a Licensed Speciaishool
Psychology (“LSSP”), voiced any concern regarding the FIE or requested further evaluation.
A.R. at 190203. The ARD committee conducted a Functional Behavior Assessment (“FBA”) of

Shafi A.’s offtask behaviors and agreed to address them through accommodations and goals.



A.R. at 1003. At this meeting, the ARD developed Shafi A.’s Individualized Education Program
(“IEP”), which included goals to address autism behavsarcial skills training, classroom
accommodations, assistive technology tlnrass sensory concerns, paremtaining at home,
speech therapy, and placement in the general education classroom with irelpgiort. A.R. at
999-1019.Shafi A.’s parents reached a consensus with the ARD committee and did not voice
any concerns regarding the IEP developed for Shafi A. A.R. at 1021, 1966. In November 2013,
the District agreg to change Shafi A.’s teacher at the request of his parents. A.R. at 1027, 1030.

On January 17, 2014, Shafi A’s ARD committee met to discuss Shafi A-tgbff
behaviorthroughout the fall semester, which included an inappropriate dratmiognciderces
of cursing, andne incident ofnappropriate attentioeeeking behavior. A.R. at 1043. The ARD
discussed whether an FBA oeBavior Intervention Plan was needed, but decided to monitor
Shafi A.’s behavior rather than conduct an FBAcause Shafi A. was progressing and his
behavior was not uncommon for a child of his age. A.R. at 1043. Shafi A.’s parents received
Prior Written Notice and reached consensus with the ARD commétseding this decision
A.R. at 1046, 1048.

On January 24, 2014, Shafi A.’s ARD committee and Shafi A.’s mother metacked
a consensut add handwriting goals and occupational therapy to Shafis&érgices. A.R. at
1051, 105458.In March 2014, Shafi A.’s mother voiced concern regar@hgfi A.’s belavior
at home, but would not provide consent to the District for a counsslaigation. A.R. at 1062,
1067, 1967#92. The District agreed to conduct an FBA instead. A.R. at 1062. Dr. Jane Jooste,
the District's LSSP, also revised Shafi A.'s Safety Prdto&dr. at 1073.

On May 8, 2014, Shafi A.’parentswrote LISD requesting an Independent Educational

Evaluation (“IEE”) atthe District’'s expense. The then Executive Director of Special Education,



Dr. Paula Walker, responded on May 23, 2014, approvingE&nfor a full psychological
evaluation. A.R. at 1116. The evaluation was to include an autism evaluation, a Cognitive
Evaluation, an Academic Achievement Evaluation, an Adaptive Behavior Assessnialit, a
Speech and Language Evaluation, an Occupational Therapy Evaluation, an FBA, and an
Assistive Technology Evaluatioid. Dr. Walker provided Shafi A.’s parents withstructions
the District’'s IEE Operating Guidelines, a list of possible providers, and a cadlpg Bfocedural
Safeguards. A.R. at 1116-1143.

On June 3, 2014, the ARD committee met to discuss Shafi A.’s need for Extended School
Year (“‘ESY”) services. A.R. at 1074. The ARD committee recommended ESY services to
prevent regression in speech and behavior; specifically, thirty minutes of speeqhy ttveo
days per week, thirty minutes of occupational therapy consultation, and ninety mifiutes
replacement behavior teachings two times per week. A.R. at-16/51085. The ARD
committee also conducted an FBA to address Shafi A.’s inappropriate language andngander
and developed a Behavioral IEP and safety protocol. A.R. at-8378hafi A's parents and
advocate, Mara LaViola, participated in this meeting and requested that ShafSX.'selevices
be provided with Shafi A.’s general education peers, but did not indicate a specifianprogr
A.R. at 1085, 172822. The District agreed to look for summer programs. A.R. at 1085. On June
11, 2014, Dr. Walker contacted Shafi A.’s parents to inform them that her search plidchate
any private or community program that had summer vacancyshmitvould research any
additional private program recommended by Shafi A.’s parents. A.R. at TB@8District
offered toprovide funding for a program meeting Shafi A.’s ESY needs, but since Shafi A.’s
parents newveresponded, the District prepared to provide Shafi A. with the ESY services

recommended by his ARD committee. A.R. at 1732afi A. neveparticipated IrESY services



during the summer of 2014, which would have inclu8peech Language Pathologist (“S)-P”
guided speech therapy or small group therapy. A.R. at 1101-04, 2006-12.

On June 30, 2014, Shafi A.’s father informed the District that he wanted the Ziggurat
Group to conduct the IEE. A.R. at 1145. LISD contacted the ZigguratipGthat day and
deternined that their quoted price was $3,959 above the District’'s Maximum Fee Schedule. A.R.
at 1159. 1171, 1174. Dr. Walker determined, through her years of experience, thatwas fee
excessive and informed tt#ggurat Group that LISD would be willing to pay $3,241 for the
IEE. A.R. at 1170-71, 1159.

On July 2, 2014, Shafi A.’s father informed the District that he wished Julie Libetona
conduct the speech portion of the IEE. A.R. at 1152. On July 7, 2014, the District sent Ms.
Liberman the District's Ograting Guidelines and Maximum Fee Schedule. A.R. at-B%b4
LISD sets a maximum rate of $284.00 for a speech evaluation. A.R. atvVi822.iberman
responded that she was unable to cehdbe IEE at the District rateA.R. at 1163.Ms.
Liberman charges1$250.00 for her speech evaluations. A.R. at 15%8.District requested Ms.
Liberman’s credentials for fee negotiation purpqdmst Ms. Liberman objected. A.R. at 1162,
1164.

On July 10, 2014, Shafi A.’s father emailed the District that “given thieiadss [sic]
severely [sic] restriction on fees for the IEE.we see no other recourse than to pay for private
IEEs and then seek reimbursement from the school district.” A.R. at 1164. ThetDistr
responded, indicating that Ms. Liberman had not pexitercredentialsand thatnegotidions
with the Ziggurat Gup were ongoing. A.R. at 1164. On July 14, 2014, Dr. Walker sent an email
to Shafi A.’s father indicating that the District was still negotiating with the Zegg@roup and

that it would only pay for one speech evaluation. A.R. at 1160. Shafi A.’s fathected



indicating he wanted two providerdMs. Liberman and the Ziggurat Group.R. at 116667.

On August 24, 2014r. Walkercontacted Ms. Liberman directly, explaining the District’s cost
criteria and indicating that the District would be open to consideration of unique vgsarsa
fee exceeds the criteria. A.R. at 1276. Ms. Liberman respondgedbjecting to the District’s
cost criteria, but did not provide unique issues or her credentials. A.R. at 1176.

In the fall of 2014, Shafi A. returned to Heritage Elementary to start third gvésle.
Liberman began her evaluation of Shafi A. at the request of Shafi A.’s parents. A.R. at 403. Ms.
Liberman found Shafi A. had difficulties with pragmatic language and social. ZiRs at 403
08. Ms. Liberman observed Shafi A. in the classroom and believed him to be off task. A.R. at
1589-90. Ms. Liberman considered it essential for Shafito receive direct instruction
concerning pragmatic language skills with a minimum of four sessions per wdekirgher
inclusion in a social skills group three times per week. A.R. at 409. Ms. Libertsan a
recommended direct training by an outside SLP. A.R. at 1593. Ms. Liberman found the LISD’s
FIE to be deficient in that it did not provide guidance with respect to the @uid frequency
of services. A.R. at 16223. Ms. Liberman believed the IEP developed by LISD was delivering
speech serviceg an inadequate frequency. A.R. at 1600-02.

Shafi A.’s ARD committeemet for its annual meetingn October 2, 2014, to discuss
Shafi A.’s progress. A.R. at 1206. Shafi A.’s parents brought their attorney to eéengn
without notifying the District, so the ARD committeeeeting was postponed to allow the
District to have their attorney present. A.R. at 1208. At this meeting, Shafi A.’s aelMdsa
LaViola, reported concerns regarding the measurability of the draft,gahish the District
agreed to address via emall.R. at 1246, 1975. Ms. LaViola neither followed up with the

District regarding draft goals nor showed up to the rescheduled ARD committeegnee



On October 15, 2014the ARD committee meeting reconvengslR. at 1208.The
committee reviewed Ms. Libermanevaluation, which had been provided to the District the
night before. A.R. at 1244. 1256266. Ms. Goodspeed, Shafi A4 S disagreed with Ms.
Liberman’s evaluation for several reasons. First, Ms. Goodspeed disagreed wiibévinian’s
recommendatioffior additional speech therapy because Shafi A. was making good progress with
the current amount of therapy. A.R. at 202@21. Further, additional speech therapy would
remove Shafi A. from the beneficial general education classrihriinally, Ms. Goodseed
noted that Ms. Liberman’s test instrument was not standard and Ms. Liberman’sstng déd
not support her conclusion that Shafi A. had betamgrage speech skills. A.R. at 2623. Shafi
A. scored in the average range for expressive and receptigadgeld. At this meeting, Shafi
A.’s fatherexpressed concerns, but would not consent to the ARD committee’s recomprendat
of a counseling evaluation. A.R. at 1244, 1974. Ms. Persinger, Shafi A.’s special education
teacher, reported that Shafi A. perhed academically on grade level, was progressing
academically, behaviorally, and socially, and had no behavioral incidents. A.R. a4%244
Shafi A.’s occupational therapist, Lynn McCoy, also reported that Shaiiable great gains
with his occupational therapy goals and handwriting skills. A.R. at 1245.

The ARD committee, Shafi A.’s father, and Shafi A.’s attorney worked togetherise re
each draft goal to make the goals more measurable. A.R. at3221249, 197577.The ARD
committee also deveaped Shafi's IEP, which includedoals to address social skillsragmatic
speech and handwriting occupational theramybehavioral IEP; classroom accommodations,
including a safetylan to address Shafi A.'s tendetoyvander from his assigned area; assst
technology to address sensory concerns; parratning to address independence and behavior;

social skills instruction; occupational theraggeech therapy; and continuing placement in the



general education classroom with inclusisumpport. A.R at 1217, 124-25, 122%32, 1236,

1242. Shafi A.’s father and attorney did not object to the revised goals, buteddibat they

would need to discuss the IEP with Shafi A.’s motbbemake sure she agreed with the IEP. A.R.

at 197#78. The ARD committeeggieed to enter a teslay recess and reconvene after Shafi A.’s
parents had the opportunity to discuss the IEP. A.R. at 1978. Shafi A.’s parents agresd t

on October 15, 2014, but cancelled the meeting. A.R. at 387. Shafi A.’s parents did not raise any
concerns until the District received Shafi A.’s request for a Due Process Hearing onbBece

11, 2014.

Shafi A.’s parents directed the Ziggurat Group to evaluate their son. The Ziggurat Group
believed it could not meet LISD’s rate guidelines, so they charged Shafi A.’s9&858600.00
for the evaluation. A.R. at 1673. On November 21, 2014, the Ziggurat Group completed their
evaluation of Shafi A. A.R. at 126T1336.Dr. Grossman observed Shafi A.’s défsk behavior
in the classroom. A.R. at 4#12. The Ziggurat Group concluded that Shafi A. needed more
services than LISD was providing. A.R. at 516. Specifically, the Ziggurat Groopmnneended
Shafi A. receive fortyfive minutes to one hour of social understanding and adapting skills
instructions per dayd.

The Ziggurat Group reported that Shafi A.’s teachers tended not to resdumiautistic
behavior. A.R. at 502, 165%8. Dr. Grossman criticized LISD’s practice of administering
speech therapy sessions outside of Shafi A.’s classroaiming it is less effeéve than
working on pragmatic language skills in a classroom of his peers. A.R. at 1344,¥652.
Grossman included in his evaluation recommendations regarding appropriate respcasg
suicidal thoughts or gestures because Shafi A. has expressed rtwthier negative thoughts

about his life and situation. A.R. at 527, 1656. The Ziggurat Group reached the conclusion that



LISD’s FIE was deficient in that it did not comment on the duration or intensity of theeservic
recommended. A.R. at 16684.The Ziggurat Group recommended more socialization services,
at least fortyfive minutes per day, than provided by LISD. A.R. at 516.

The District developed a sid®/-side analysis of the District’'s FIE, the Ziggurat Group
evaluation, and Ms. Liberman’s evaluation to compare and contrast the findntgs a
recommendations. A.R. at 14B8D. The ARD committee utilized this analysis to depedonew
IEP. A.R. at 1915. Ms. Goodspeed recommended additional goals and objectives including an
increase in speech therapy. A.R. 2026. Shafi A.’s mother participated in thiagresadi did not
request additions to or alterations of the proposed IEP. A.R. at 2027.

On December 11, 2014, Shafi A., by and through his next friends, Mohammed &
Shamfin A. (“Plaintiffs”)filed a request for a hearing befor&6BHQ The hearing was held on
March 6, 2015and April 17, 2015. On June 5, 2015, tBEHO issued its deision, denying
Shafi A.’s request for relief and dismissing all claims with prejudice @ktExhibit A).

On September 3, 201BJaintiffs filed their complaint, appealing th@EHOs decision to
this Court (Dkt. #1). On May 23, 2016, Defendant filed its Motion for Judgment on the
Administrative Record (Dkt. #9). On June 20, 2016, Plagiiiifd theirresponse (Dkt. #12). On
July 11, 2016, Defendant filed its reply (Dkt. #13). On July 20, 2016, Plaifit#tl their sur-
reply (Dkt. #15)

Also on May 23, 2016, Bintiffs filed their Motion for Judgment on the Administrative
Record (Dkt. #10). On June 20, 2016, Defendant filed its response (Dkt. #11). On July 11, 2016,

Plaintiffs filed their reply (Dkt. #14). On July 25, 2016, Defendant filed itsrepty (Dkt. #17).



LEGAL STANDARD

This case arises under the Individuals with Disabilities Education("ABEA”), 20
U.S.C. 88 14001482. The IDEA's purpose is “to ensure that all children with disabilities ha
available to them a free appropriate public educatioh ¢hgphasizes special education and
related services designed to meet their unique needs and prepare them for duthé&org
employment, and independent living[.]” 20 U.S.C. 8§ 1400(d)(1)(A).

States receiving federal assistance under the IDEA mustrqtidp a “free appropriate
public education” (“FAPE”) to each disabled child within its boundaries, anein@ire that such
education is in the “least restrictive environment” (“LRE") possiklgpressfairbanks Indep.
Sch. Dist. v. Michael F118 F.3d 245, 247 (5th Cir. 1997); 20 U.S.C. 8§ 1412(a)(1), (5). The
FAPE provided must be developed to each disabled child's needs through an “individual
education program” (“IEP")Michael F.,118 F.3d at 2475ee20 U.S.C. § 1414(d). In Texas, the
committee responsible for preparing an IEP is known as an Admissions, Reviewisanssal
committee Michael F.,118 F.3d at 247.

“When a parent challenges the appropriateness of an IEP, a reviewing court's mquiry i
two-fold.” Houston Indep. Sch. Dist. v. V,B82 F.3d 576, 583 (5th Cir. 2009). “The court must
first ask whether the state has complied with the procedural requirements of thealiE#en
determine whether the IEP developed through such procedures was ‘reasonabdyecatoul
enable the childo receive educational benefitsld. at 583-84 (citation omitted). “If the court
finds that the state has not provided an appropriate educational placement, tihheago@quire
the school district to reimburse the child's parents for the costs of sendinghitd to an
appropriate privatechool or institution.’ld. at 584 (citations omitted). “Reimbursement may be

ordered only if it is shown ‘that (1) an IEP calling for placement in a pubhodcwas
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inappropriate under the IDEA, and (2) the private school placemewas proper unetr the
Act.”” Id. (citation omitted).

The role of the judiciary under the IDEA is limited, leaving the choice of educational
policies and methods in the hands of state and local school offiaite v. Ascension Parish
Sch. Bd.343 F.3d 373, 377 (5th Cir. 2003) (citirtpur Bluff Indep. Sch. Dist. v. Katherine M.,
91 F.3d 689, 693 (5th Cir. 1996)). “Under the IDEA, a federal district court's review oka stat
hearing officer's decision is ‘virtuallge novd” Adam J. v. Keller Indep. Sch. Dis328 FE3d
804, 808 (5th Cir. 2003). “The district court must receive the state administrattord and
must receive additional evidence at the request of either p#dtyThe court must reach an
independent decision based on a preponderance of the evidgnuston Indep. Sch. Dist. v.
Bobby R.,200 F.3d 341, 347 (5th Cir. 2000yichael F.,118 F.3d at 252. However, this
requirement “is by no means an invitation to the courts to substitute their own notsmsnof
educational policy for those of the schalthorities which they reviewBd. of Educ. of the
Hendrick Hudson Cent. Sch. Dist., Westchester County v. Ro{@8WJ.S. 176, 206 (1982).
Instead, “due weight” is to be given to the hearing officer's decikiohus, “courts must be
careful to aval imposing their view of preferable educational methods upon the States. The
primary responsibility for formulating the education to be accorded a handicapped child, and for
choosing the educational method most suitable to the child's needs, was leftAst to the
state and local educational agencies in cooperation with the parents or guairthienshild.”ld.
at 207.

The party seeking relief under the IDEA bears the burden of @obhffer v. Weasb46

U.S. 49, 62 (2005). Specifically, “a party attacking the appropriateness of an IEPsksthbly a
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local educational agency bears the burden of showing why the IEP and the resultingrilaceme
were inappropriate under the IDEAVlichael F.,118 F.3d at 252.
ANALYSIS
Plaintiffs contend that Defendafailed to provide Shafi A. witla FAPE. Specifically,
Plaintiffs claim Shafi A.’s IEP was deficient because it failed to provide ctgtnal services
sufficient in duration, frequency, and intensity to prevent Shafi A. from regressatigedo his
peers.If the sufficiency of the IEP is contested, the Court must assess the IEmRdiglecimg
whether: (1) the program is individualized on the basis of the student's assessmient a
performance; (2) the program is administered in the least restrictive environméing $8rvices
are provided in a coordinated and collaborative manner by the key “stakeholders™ and (4)
positive academic and neatademic benefits are demonstratédichael F, 118 F.3d at 253.
The educational program provided under the IDEA “need not be the best possible one, nor one
that will maximize the child’s educational potential; rather it need only be amtuluthat is
specifically designed to meet the child’s unique needs, supporteaviesehat will permit him
‘to benefit’ from the instruction.”ld. at 24748.
Michael F. Analysis

Whether Shafi A.’s IEPs Were Individualized

Plaintiffs present no evidence that Shafi A.’s IEP was not individualized on thedbasis
his assessment and performance; rather, Plaintiffs disagree with the mannechnLi@D
addressed Shafi A.’’s needs arguing that the firsMichael F. factor has been satisfied,
Plaintiffs allege LISD failed to provide sufficient duration and intensity omeg$or Shafi A.’s
services had inadequately trained staff, and did ngilize lunch and recess time for

administering servicesNone of these arguments addrewhether Shafi A’s IEP was

12



individualized on the basis of his assessment and performdhesadministrative record
contains ample evidence of LISD considering Shafi A.’s needs in formulatingmidn fact,
Plaintiffs’ own evaluation®f Shafi A, conducted by Dr. Grossman and Ms. Liberman, reached
similar conclusions as the District's FIE. A.R. at 328, 1597, 1683 Court finds Shafi A.'s
IEP was individualized on the basis of his assessment and perfortnance.

Plaintiffs further allege that LISD failed to provide appropriately measuralalls goits
IEPs. Specifically, Plaintiffs argue the District's speech therapist measuredepsogot by
reference to the number of successes, but rather in terms of thee ddgorompt reduction
achieved.This procedural violation claim does not entitle Shafi A. to relief unless it is paired
with a deprivation of educational opportuni§eeAdam J. ex rel. Robert J. v. Keller Indep. Sch.
Dist., 328 F.3d 804, 812 (5th Cir.0@3) (establishing thatprocedural defects alone do not
constitute a violation of the right to a FAPE unless they result in the loss efliecational
opportunity). The Court, having reviewed treelministrativerecord and briefing of the parties,
finds Raintiffs have “not established that any procedural deficiency resulted in a loss of
educational opportunity or infringg@hafi A.’s] parents' opportunity to participate in the IEP
process' Id. Further, the goals and objectives contained in Shafi APssIare measurahblas
evidenced by testimony at the due process heafirig. at 1003, 1217, 1231, 198%/. The

Court finds Defendant complied with IDEA in setting measurable goals for Shafi A.

! Plaintiffs argue Defendant’s FIE was deficient in that it didgieé sufficient guidance as to
theduration and intensitgf Shafi A.’s speech therapfut Plaintiffs have waived this argument

as it was not introduced at the due process hedieg.Hallv. GE Plastic Pac. PTE Ltd327

F.3d 391, 395th Cir. 2003) Further, Shafi A.’s private evaluator only stated that duration and
intensity guides “would be helpful” because “[sJometimes the people who dwaheationsare
different .. .from the people who actually write the IH&c], the ARD document.” A.R. at
1663. Four of the six individuals who completed Shafi A.’s FIE were members of the ARD
committee and none of them made recommendations regarding duration and irteRsigt

991, 1021.The Court finds Plaintiffs’ duration and intensity argument both judicially estopped
and without evidentiary support.

13



Whether Shafi A.’s Services Were Administered in the LBRastrictive Environment

Plaintiffs contend that LISD failed to administer Shafi A.’s program in the least
restrictive environment in two respects. FiRlaintiffs contend.ISD failed to provide speech
therapy service in a naturalized environment duritige school year. During the prehearing
telephone conference, Plaintiffs’ counsel represented t8EROthat Shafi A.’s placement was
not an issue except f&ESY services. A.R. at 15385. TheSEHO noted in his decision that
Shafi A.’s “parents had no complaints about the issue of [LRE] except for the prop&¢d [
for 2014.” Plaintiffs are judicially estopped from bringing LRE claims with respect to ssvic
during the standard school year because “the position of the party to be estoppedyis clearl
inconsistent with its previous ojieandthe party“convinced the court to accept that previous
position.” Hall, 327 F.3dat 396 (citingAhrens v. Perot Sys. Cor205 F.3d 831, 833 (5th Cir.
2000)).Even if the issue were properly before the Courtathministrativerecord indicates that
LISD administered Shafi A.’s IEP in the LRE. Shafi A. received instruction ingtreeral
education setting as well as pull out sessfordaintiffs’ own expert, Julie Liberman,
recommended Shafi A. receive spedicbrgpy and social skills training in the “therapy room,
classroom, and/or in natural contexts such as recess, lunch, etc.” A.R. at 126&fsPlaint
argument that Shafi A. did not receive services in the LRE is without adequate ewdentia
support to overcomehe deference afforded to a school district’'s professionaéeT.C. v.

Lewisville Indep. Sch. DistNo. 4:13CV186, 2016 WL 705930, at *17 (E.D. Tex. Feb. 23, 2016)

2 Plaintiffs allege the District eed in not utilizing lunch and recess for Shafi A.’s services. But
the aministrative record establishes that Shafi A. received social skills training on the
playground, in the cafeteria, and on field trips. A.R. at £769 Shafi A.’s SLP believed his
direct speech therapy was best handled on aquilbasis due to the progress he was making.
A.R. at 2036.
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(compiling cases indicating dhdeferenceshould be given to a school district's profesals in
considering whether a school district has complied with the IDEA).

Plaintiffs’ contention that Shafi A.’'s ESY services were not administered inRitei&
properly before the CourRlaintiffs argue that LISD did not administer ESY serviceh&LRE
because it did not offer ESY services to Shafi A. in a general education classt8ndlid not
have a general education program for Shafi A., befeBdant offered to place Shafi A. in a
special education LISD classroom or pay for a private onngonity program with general
education classes. LISD researched private and comnpmoigyams for Shafi A. anexplained
to Shafi A’s parents that no programere available. Dr. Walker offered to investigate any
other programs identified by Shafi A.’s parents, but none were suggested. The Cournvdbrees
other courts that hawtetermined“even if a school district fails to place a disabled student in an
ESY program in his LRE, the student still will not be entitled to reimbursemergsuméefinds a
private alternative ESY placement, proves that alternative placemeapmwaypriate, and proves
that equitable considerations favor reimbursementM. ex rel. A.M. v. Cornwall Cent. Sch.
Dist., 752 F.3d 145, 167 (2d Cir. 201&)ting Florence Cty. SchDist. Four v. Carter 510 U.S.

7, 15-16 (1993) Sch. Comm. of Town of Burlington, Mass. v. Dep't of Educ. of MB&kU.S.
359, 36971 (1985). The Court finds Defendant administered Shafi A.’s services in the LRE
during the school year, and Plaintiftgled to establish that Shafi A. was denied the opportunity
to receiveESY services in the LRE.

Whether the Services Were Provided in a Coordinated and CollaborativeeMan

Plaintiffs contend LISD failed to provide services to Shafi A. in a manner caoedi
and collaborative with the key stakeholdé&pecifically, Plaintiffs allege Defendant failed to act

on parental concernabout the pragmatic language and socialization needs of Shafi A. The
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administrativerecord indicates that Shafi A.’s parents did not make any request that was not
addressed by the District at any of the ARD committee meetings they attended. Tl Distr
changed Shafi A.’s teacher after his parents raised concerns, offered a counseliatjoayal
conducted a Functional Behavior Assessment, and spent considerable time developing,
reviewing, and revising Shafi A.’s goals in order to make them more measurable.

Plaintiffs contend Shafi As services were naoordinated and collaborative withe key
stakeholders because Shafi A.’s parents did not agree with the ARD committee’s
recommendations. But such disagreement “does not mean that [Shafi A.’s] serviceotwere n
offered in a coordinated and collaborative fashighC. v. Keller Indep. Sciist., 958 F. Supp.
2d 718. 736 (N.D. Tex. 2013)Vhile the IDEA gives the parents the right to provide meaningful
input, this right “is simply not the right to dictate the outcome and obviously cannot beretkas
by such.”White 343 F.3dat 380."“If a student's parents want him to receive special education
under IDEA, they must allow the school itself to reevaluate the student and they cacedhé
school to rely solely on an independent evaluatidmdress v. Cleveland Indep. Sch. Diéd
F.3d 176, 178 (5th Cil995). A parent who disagrees with the school's evaluation has the right
to have an independent evaluation conducted, and the evaluation must be considered by the
school district.ld. The administrativerecord indicates that LISD reviewethd addressed the
findings of Plaintiffs’ private evaluators, who reached similar conclusion® &hafi A.’s
condition and needs. Thus, the Court finds Defendant provided services to Shafi A. in a manner

coordinated and collaborative with the kstskeholders.

3 Plaintiffs also allege thdtlSD’s staff hadinsufficient training. But the administrativeaord
does not contain any evidence to support this cld&haintiffs paraphrase Dr. Grossman’s
testimony at the Due Process Hearing to claim Dr. Grossman believed Shafi A.’s eduesators
inadequately trained. But the portion of testimony referenced by Plaintiffs dossppuirt the
claim. Dr. Grossman obser¢hat Shafi A.’s teachers were “not reporting a lot of symptoms of
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Whether Positive Academic and Néwademic Benefits Were Demonstrated

Plaintiffs contend LISD failed to provide Shafi A. with positive academic and non
academic benefits. Specifically, Plaintiffs allege LISD did not providei $hakith the proper
instructional services necessary to prevent the regression of his pragmatagtsgilis relative
to his peers. Defendant offers evidence of Shafi A.’s success ilassroom by noting that
Shafi A. received all As and Bs. Defendant also ré&ss8hafi A. progressed socially and
behaviorally as evidenced by the IEP progress reports and discipline reCorgersely,
Plaintiffs stress the importance of pragmatic language skills, but do eoteeftlence as to how
Shafi A. fell behind relative to his peers or otherwise rebut Shafi A.’s documenigess and
successes in schod@ven if Plaintiff were able to offer proof of Shafi A. falling behind his peers,
the Fifth Circuitdoes not measure a student’s progress by relation to the restabdighe“but
rather with respect to the individual studerBdbby R. 200 F. 3dat 349. Theadministrative
record clearly shows Shafi A. progressed academically, behaviorally, and sdei@ligtout the
District’'s implementation of his IEP. The Court fs&hafi A. demonstrated positive academic
and non-academic benefits under his IEP.

Plaintiffs contend that the present set of circumstances falls into an exceptamg
that relative regression necessarily entails absolute regression in the gneapradtic language
and socialiation. But Plaintiffs do not offer any support for their claims. And Defendant is not
required to offer complete remediation for Shafi A.’s disabiliti€ein Indep. Sch. Dist. v.
Hoven 600 F.3d 390, 396 (5th Cir. 2012). The core of the IDEA is to provide access to
educational opportunities and requires only the “basic floor of opportunity,” and some

meaningful educational benefits more than de minimis, not a perfect education ati not

autism, and it makes me wonder if they couldn’t see it.” A.R. at 1653. This level oflapst
does not evidence a lack of training.
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maximum of Shafi A.’s potentialThe same analysis applies to the issue of skill generalization.
Courts have held the IDEA does not require generalization as long as the chibkirgg
progress in schooBee Thompson RRSch. Dist. v. Luke P540 F.3d 1143, 1150 (10th Cir.
2008).The Texas Autism Supplement only requires consideration of generalizatisnvghich
is reflected in the Administrative Record. T8x. ADMIN. CODE 8§ 89.1055(¢e)(3); A.R. at 998,
2037-39.Considering Shafi A.’s academic, social, and behavioral progredeneed in the
administrative record, and the opinion of th8EHO who had the opportunity to observe
witnesses and make credibility determinations, the Court concludes that Shaghirked
measurable educational benefitffisient to comply with the IDEA.

Having examined this case under all four of ktiehael F.factors, the Courtoncludes
by a preponderance of the evidence that LISD's IEFSKafi A was reasonably calculated to
enable him to receive meaningful edumaal benefits and thus provided him with a FAPE in
accordance with IDEA.

IEE Analysis

Plaintiffs contend Defendant failed to meet its obligations with respdhetprovision of
an IEE for Shafi A. Specifically, Plaintiffs argu¢he District’'sFIE was deficient and th&hafi
A. was entitled to two separate speech evaluataribe District’'s expense. Further, Plaintiffs
contendthe District’'s cost parametefer reimbursing private evaluationgere unreasonable.
Defendant contends thawo speech evahtions were not appropriate under FAPE, and found
Ms. Liberman’s evaluation fee unreasonable. Defendaét@mpted to work with Plaintiffs’
chosen IEE providers, and gave Shafi A.’s paremd private evaluatorthe opportunity to
demonstrate unique cimmstances for the District to exempt Shafi A. from the District's cost

parameterss required by the Fifth Circulfee Seth B. v. Orleans Parish Sch, BilO F.3d 961,
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980 (5th Cir. 2016). Plaintiffs did notechonstrate unique circumstances, yet Defendtiht
contacted Shafi A.’s private evaluators in an attempt to negotiate btsstsiberman refused to
provide her credentials or negotiate her fees. Ultimatebfendantrefused topay for Ms.
Liberman’sevaluatiorbecause the only explanation regagdimique circumstances providés
Plaintiffs was that Shafi A. had autism. Plaintiffs suggest LISD carries the burden ofsstapli
Ms. Liberman’s cosfswere unreasonably excessive, but the burden lies with Plaintiffa whe
seeking reimbursement for IEE3ee idat972.

Plaintiffs contend Shafi A. was entitled to two full speech evaluations becd88e L
itself performs FIE with two SLPs Defendant cominds it utilizes two SLPs for the same report
as part of a comprehensive speech evaluation. One SLP tests regular receptive angdeexpress
language, while the other SLP tests pragmatic language elements. The tests are corfdrimed t
a single report. Inantrast, Shafi A.’s parents requested LISD cover the cost of two separate
reports with considerable overlap, which is not required under IDEA regulaBes34 C.F.R.
300.502(b). Shafi A.’s parents ultimately paid for speech evalgfiom both Ms. Lilerman
and the Ziggurat Group, but the Court finds the District is not required to ptheferaluations
because Plaintiffs have not met their burden in proving LISD’s evaluations weremntefind
that two extra private speech evaluations were necessary

Plaintiffs further contend that LISD’s cost parameters are not reasonabld SBubased
its maximum fee schedule on research as to customary rates in the area, as deteranteathby
of special education evaluators. A.R. at 1690. &dministrativerecord establishes that LISD

sets its rates at thidfjve percent above the Medicaid rate. Numerous providers in the area

4 The parties disagree on the reasonable cost of an IEE evaluation. Ms. Libeltinzately
charged $1,250 for Shafi A.evaluation, which the District found greatly excessive. The Court
need not determine whether Ms. LibermalEE fee was reasonable, as Ri#fs failed to
demonstrate unique circumstances warranting an exemption from the Bistost’parameters.
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conduct IEEs at the Medicaid rate, ankbD maintains a list of IEE providers that conduct
evaluations at or below the District's miamum fee schedule. A.R. at 1481, 1746. The District
allows parents to request an exemption for unique circumstances, which is @l baiired
under IDEA.Seth B.810 F.3d at 980; 7EED. REG. 46,68946,690 (2006)The District met and
exceeded its duty by askirgpth Shafi A!s parentsand Ms. Libermarfor evidence of unique
circumstanceswhich Plaintiffs did not offer Regardless, LISD ultimately agreed to exceed its
cost criteria for the Ziggurat Group’s IEE. A.R. at 1183. But Shafi A.’s parefised because
they wanted the District to also pay for Ms. Liberman’s evaluation, which both thecOand
the Ziggurat Group found unreasonable. A.R. at 1166, 1183, 1710. The District attempted to
meet withShafi A.’s parents to resolve the dispute, but Shafi A.’s parents refused and chose to
obtain the evaluations at private expense. These evalsagached similar conclusions as the
District’s FIE. These conclusions, along with the evidence provided in the administrative record,
establish that the District appropriately evaluated Shafftfe Court finds that Plaintiffs have
not met their burden irshowing Defendant failed to meet its obligations with respect to the
provision of an IEE for Shafi A.

Plaintiffs’ final contention with respect to the IEE is that Defendant acted with
unnecessary delay in responding to Plaintiffs’ requegecifically, Plaintiffs argue Defendant

knew the IEE was sought at public expense and LISD should have objected before the due

® Under the IDEA regulations, a school district may challenge the request foEaby k&ther
demonstrating its evaluation was appropriatéherprivate IEE did not meet agency criteria. 34
C.F.R. 8 300.502(b)(5)Defendant takes issue with Ms. Liberman’s testing and conclusions.
Specifically, Ms. Liberman’s instruments were out of standardization and hetest scores
concluded Shafi A. hadverage expressive and receptive language sKilis. District also
challenges the Ziggurat Group evaluation because Dr. Grossman used incorrect dates and a
faulty administration procedure, resulting in false scoring. The Court need not attiress

issues as the administrative record establishes that LISD provided Shafi A. withpeopaate
evaluation.
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process hearing. But the Fifth Circuit has held a school district’'s “delay inoftgnating’ the

IEE’s noncompliance should be measured from the submission of the invoices” forEthe IE
which was not done until Shafi A.’s parents filed a request for a due process h8atng.

810 F.3d at 971. The Court finds that Defendant did not act with unnecessary delay in
responding to Plaintiffs’ request for IEE’s.

The Court finds Defendant provid&hafi A. with a FAPE in compliance with the IDEA
by developing individualized IEPs, communicating with Shafi A.’s parents and etsach
regarding his specific needs, and considering public and private evaluations at mRiple
meetings. Although there e disagreements with the District and Shafi A.’s parents, the Court
finds Defendant complied with the IDEA.

In making this finding, the Court is not only mindful of Plaintiffs' failure to sustaim thei
evidentiary burden but also of the Fifth Circuit'sdgunce regarding the district court's role in
suits under the IDEA. Primarily, Fifth Circuit courts have construed the IDEArdate a
presumption in favor of the education plan proposed by the school district, and places the burden
of proof on the partghallenging it. Alamo Heights Indep. Sch. Dist. v. State Bd. of. Ed®0
F.2d 1153, 1158 (5th Cifd986);Salley v. St. Tammany Parish Sch.,Bd. F.3d 458, 467 (5th
Cir. 1995); Teague Indep. Sch. Dist. v. Todd B99 F.2d 127, 132 (5th Cif.993). More
importantly, the Fifth Circuit has acknowledged that “Congress intentionatlyhiefchoice of
educational policies and methods where it properly belemgghe hands of state and local
school officials.”Whitg 343 F.3dat 377. “The role of the judiciary is not to seceguess the
decisions of school officials or to substitute their plans for the education aifletisstudents

with the court's.’/R.H. v. Plano Indep. Sch. Dis607 F.3d 1003, 1010 (5th Cir. 2010).
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CONCLUSION

Based on the foregoing, the Court finds that Plaintdified to satisfy their burden to
show that Shafi A.’s IEP as inappropriate under the IDEAhe Court finds the decision of the
SEHO isAFFIRMED.

Accordingly, is it ORDERED that Defendant’s Motion for Judgment on the
Administrative Record (Dkt. #9% herebyGRANTED; judgment is held in favor of Lewisville
Independent School Districand Defendant’s request for attorneys’ fees and costs of eoert
DENIED.®

It is furtherORDERED that thePlaintiffs’ Motion for Judgment othe Administrative
Record (Dkt. #10) is heredyENI ED; Plaintiffs take nothing on #ir claims and causes of
action againsbefendant; and that such claims and causes of actidreegbyDI SM | SSED
with prejudice.

SIGNED this 15th day of December, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE

® Under the IDEA, it is within the court's discretion to award attorney's fees ad past®to the

school district against the parents or the parents' attorney if it determinesetiparénts’ due
process hearing request or a subsequent action is “frivolous, unreasonable, or without
foundation”; was litigated “after the litigation clearly became frivolouseasonable, or without
foundation”; or “was presented for any improper purpose, such as to harass, to cause upnecessa
delay, or to needlessly increase the cost of litigation.” 20 U.S.C. 8 1415()(3B)N). The

Court findsthere is insufficient evidence in theministrativerecord tosupport such a finding.
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