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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

MARTHA SHINDOLL

Civil Action No. 4:15CV-00759
Judge Mazzant

V.

UNITED OF OMAHA LIFE INSURANCE
COMPANY

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court BefendantUnited of Omaha Life Insurance @pany’s
Motion for Summary Judgment (Dkt. #18). After reviewing the relevant pleadings and
responses, the Court finds the motion should be granted.

BACKGROUND

United of Omaha Life Ingance Company United’) issued a Group Long Term
Disability Policy (“Policy”) to XO Communications Services, LLC (“XO”). Umdée Policy
Unitedwas given the discretion to decide benefits eligibi{lidkt. #18at § 9). Martha Shindoll
(“Shindoll') worked at XO as &oftware applications engineer asenior manager Shindoll
wasa Policy beneficiary through XO (Dkt. #5889 10).

In 2005 Shindoll was diagnosed withidromyalgia and Chronic Fatigue Syndrome
(“CFS"). Following her diagnosis, slwentinued workingand in 2007her symptomsvent into
remission (Dkt. #18at §11). However, in 2010 she suffered a relapse. In November 2012,
Kenneth Kippels, M.D. (“Dr. Kippels”), Shindddl treating physician, ordered her off workOn

June 6, 2013, Shindatibtained a Vocational Analysisoin Carl E. Hansen, Ed.vho opined

LIn December 2012, Dr. Kippels also diagnosstindoll with hypothyroidism, pituitary dysfunction, severe
immune dysfunction, elevated RNAkeactivity, elevated angiotensin converting enzyme, Epdiaim infection,
HHV-6 infection, Parvo B19, neurotoxirend Lyme disease (Dkt. #18 a1¥). HoweverShindollnotes that these
diagnoses were not the basis of her applicatiodigability benefits under the Policy (Dkt. #21pat}).
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that she was completely disabled (Dkt. #dt8Y 12). Shindoll therapplied for shorterm
disability benefits, whichUnited rejected. Shindoll appealed and thereafter submitted to an
independent medical evaluation (“IME€pnductedby Britt Daniel, M.D. (“Dr. Daniel”). After
an examination and review oher medical records, Dr. Danidlound that Shindoll was
completely disabled because wofediation overuse syndrome (Dkt. #1& {13). United
approved Shindollor shortterm disability benefiten October 17, 201@kt. #18at{ 14). The
next month, Dr. Daniel issued an addendiamhis initial diagnosisstating Shindolidid not
suffer from ay cognitive dysfunction or physical functional impairment (Dkt. #1% 15)2

After exhausting heshortterm disability benefitsShindoll began receiving lorterm
disability benefits. DurindJniteds continued claim investigatiorghindoll was not submitted
for additional IME testing On November5, 2014,United submitted her file for peer reviews
(Dkt. #18at 6). First,Adam Raff, M.D. (“Dr. Raff”) supplieda psychiatric and psychological
peerreview report The report stated thecads supported Shindolhad a history of anxiety,
which did not prevent her daily functioninddr. Raff concluded thashindoll did not have an
impairing condition (Dkt. #18 at  17). And secodeffreySartin, M.D. (“Dr. Sartin”) issuedn
infectious disease peer revigeportthat found no cause foghindolls symptoms. Dr. Sartin
also disagreed with th@iagnosis of any infectious illness (Dkt. #a&8Y 18). On December 9,
2014, Thomas A. Reeder, M.D. (“Dr. Reeder”), Senior Vice Riest and Medical Director for
Mutual of Omaha, sent a lettéw Dr. Kippelsthat set forth a review oBhindolls medical
records, theME, and peer reviewsDr. Reeder concluded th&hindoll suffers from an anxiety
disorder and somatoform symptoms but no physical or cognitive impairment (Dkt. #18 at | 19).

On December 27, 2014, Dr. Kippels responded to Dr. Rexelidtér. H disagreed with

Dr. Reeder’'s evaluatiomased onmedical studiesand serologic foundations for CFS and

2 Shindollnotes that Dr. Daniel did not test her for cogmitilysfundon or for fibromyalgia (Dkt. #21 at p. 5).



fiboromyalgia Moreover, Dr. KippelsliscreditedDr. Sartin’s opinionby stating Dr. Sartin was
not familiar with fioromyalgia or CFSDkt. #18 at § 20). In responseDr. Sartin supplied an
addendum to his report after reviewing additional medical records, recentlaly tests, and
Dr. Kippels’ letter. Dr. Sartin concluded that additional evidence did not chasig@ihion that
Shindolldoes not suffer fronany impairing conditions or infectious disease (Dkt. #18 2i){
Dr. Raff alsoissued araddendum to higarlier report after reviewing Dr. Reeder’s letter, Dr.
Kippels’'s letter, Dr. Sartin’'s peer review report, and additional medical records.RdH
determined the additional evidence did not change this opinioShinadolldoes not suffer from
psychol@ical, psychiatric, or functional impairment that required medical limitations or
restrictions (Dkt. #1&t 1 22). On February 23, 2015, Dr. Reeder responded to Dr. Kigpels’
letter. He indicated that Dr. Sartin’s and Dr. Raff’s review of additional rdsalid not change
their opinion thatShindolls records do not suppoghindolls claimed impairment (Dkt. X8 at
123).

United denied Shindok¥ continued longerm disability claimon March 5, 2015 (Dkt.
#18 at 124). ShindollappealedJniteds denial, arguing thdtniteddid not submiterclaim for
review by a physician with experience in fibromyalgia or CFS. More@&Hndoll pointed ot
thatDr. Didriksen(a neuropsychologist), Dr. Spurlo¢Gnother physician th&hindoll sought a
secom opinion), and the Social Security Administratelhagreed thaghindollis fully disablel
(Dkt. #18 at 125).

Paul Howard, M.D. (“Dr. Howard”), a board certified rheumatologist, released a
independent peer review reporDr. HowardreviewedShindolls medical records and spoke
with Dr. Kippels and Dr. Spurlock. Dr. Howard determined that Schindaéfrs from chronic

fatigue, anxiety, fibromyalgia, and cervical osteoarthritis. He noted that there no



neurological abnormalities and concluded t8Baindolls limitations and restrictions were not
supported (Dkt. #18 at3[7). On September 11, 2015, Michael R. Villanueva, PsyD, ABRP

(“Dr. Villanueva”) issued a neuropsychological peer review repaiter reviewing Shindolls
medical ecords from treating physicians, former IME reports, occupational analysis, and other
relevant informationDr. Villanuevaconcluded thaShindolldoes not have a neuropsychological
impairmenf and there is no evidence of cognitive impairmeatuiring limtations or
restrictions Ultilizing Dr. Didriksen’s neuropsychological assessment results, Dr. Wdian
determined that Shind&dlscores were normé@Dkt. #18 at 28).

United upheld its denial oShindolls claim. After exhausting all of her adminrative
remedies Shindollfiled this st on October 28, 2016nder the Employee Retirement Income
Security Act ("ERISA”) (Dkt. #1). Shindoll asserts claims for (1) denial of benefits under 29
U.S.C. 81132(a)(1)(B); (2) breach of fiduciary duty under 29 U.$&1132(a)(3) and 1109;
and (3) interference under 29 U.S.C. § 1140 (Dkt. #1 at § 38; Dkt. #18 at 1 1). On May 25, 2016,
United filed its motion for summary judgment (Dkt. #1&hindollfiled a response on June 27,
2016 (Dkt. 21). United filed a reply on July 22, 2016 (Dkt. #29). On August 13, 3@irgjoll
filed a surreply (Dkt. #33).

LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported
claims or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment
is proper under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant sraiws
there is no genuine dispute as to any material fact and the movant iglentiflelgment as a
matter of law.” Fed. R. Civ. P. 56(a).A dispute about a material fact is genuine when “the

evidence is such that a reasonable jury could return a verdict for the nonmoving party.”



Anderson v. Liberty Lobby Inc477 U.S. 242, 248 (1986). Substantive law identifies which
facts are materialld. The trial court “must resolve all reasonable doubts in favor of the party
opposing the motion for summary judgmeniCasey Enters., Inaz. Am. Hardware Mut. Ins.
Co, 655 F.2d 598, 602 (5th Cir. 1981).

The party seeking summary judgment bears the initial burden of informing the court of its
motion and identifying “depositions, documents, electronically stored information,\atfiaat
declarations, stipulations (including those made for purposes of the motion only), iaadsniss
interrogatory answers, or other materials” that demonstrate the absencemiiegssue of
material fact. Fed. R. Civ. P. 56(c)(1)(A Celotex 477 U.S. at 323.If the movant bears the
burden of proof on a claim or defense for which it is moving for summary judgment, it must
come forward with evidence that establishes “beyond peradvatwethe essential elements
of the claim or defense.Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where
the nonmovant bears the burden of proof, the movant may discharge the burden by showing that
there is an absence of evidence to support the nonmovant's@elséex 477 U.S. at 32Byers
v. Dall. Morning News, In¢209 F.3d 419, 424 (5th Cir. 2000). Once the movant has carried its
burden, the nonmovant must “respond to the motion for summary judgment by setting forth
particular facts indicating there is a genuine issue for tridyers 209 F.3d at 424 (citing
Anderson 477 U.S. at 24819). A nonmovant must present affirmative evidence to defeat a
properly supported motion for summary judgmeAnderson477 U.S. at 257. Mere denials of
material facts, unsworn allegations, or arguments and assertions indorletgal memoranda
will not suffice to carry this burden. Rather, the Court requires “sigmficprobative
evidence” from the nonmovant to dismiss a request for summary judgrirené Mun. Bond

Reporting Antitrust Litig.672 F.2d 436, 440 (5th Cit982) (quoting-erguson v. Nat’l Broad.



Co, 584 F.2d 111, 114 (5th Cir. 1978)). The Court must consider all of the evidence but “refrain
from making any credibility determinations or weighing the evidencdurner v. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007).

ANALYSIS?

United claims that it is entitled to summary judgment Sinindolls denial of benefits
claim under 29 U.S.(8 1132(a)(1)(B) because its decision was based on substantial evidence
Further, United argues it did nabuse its discretion or act arbitrardyd capriciously when it
denied Shindols continued longerm disability benefits claim under the Policy

Shindoll respondshat summary judgment is improper becaudeiteds decisionwas
arbitrary and capricious and not suppotgdsubstantial evidence

The Court reviews an administrator’s deniaE&tISA bendits for an abuse of discretion
if ““an administrator has discretionary authority with respect to the decisiosus.’isCorry v.
Liberty Life Assurance Co. of Bp499 F.3d 389, 397 (5th Cir. 2007) (quotMega v. Nat'l Life
Ins. Serv., In¢.188 F.3d287, 295 (5th Cir. 1999) (en banc)). Under the abuse of discretion
standard, if the administrator'sdécision is supported by substantial evidence and is not
arbitrary and capricious, it must prevdil Id. at 397(quotingEllis v. Libaty Life Assurance Co.
of Bos, 394 F.3d 262, 273 (5th Ci2004). “ Substantial evidence is more than a scintilla, less
than a preponderance, and is such relevant evidence as a reasonable mind might accept as

adequate to support a conclusibdnld. at 398(quotingEllis, 394 F.3d at 273).An arbitraryand

3 Since the denial of benefits under 29 U.S.@182(a)(1)(B) is dispositive for the remaindeiSiindolls claims,
the Court considers only that claim, which is theyataim briefed by the parties.

4 Shindollalso argues thatnited is not entitled to the abuse of discretion standardraisdwmmary judgment is
improper becausédniteds Motion for Summary Judgment (Dkt. #18) does not show 8bimdollfails to meet the
definition of “disability” or “disabled” under the Policy (Dkt.24 at p. 2).However,a determination of whether a
plan participant is disabled under the terms ofatillity policy is a fact determination subjectr&view under an
abuse of discretion standardadner v. Unum Lifenis. Co. of N. AmNo. 043468, 2007 WL 1191158, at *3 (E.D.
La. Apr. 19, 2007) (citinggweatran v. Commercial Union Ins. CAB9 F.3d 594, 601 (5th Cir. 1994))herefore,
the Court will proceed with its analysis under these of discretion standard.



capricious decision § one made without a rational connection between the known facts and the
decision or between the found facts and the evidéndd. (quotingBellaire Gen. Hosp. v. Blue
Cross Blue Shield dflich., 97 F.3d 822, 828 (5th Cir. 1996)).

Weighing reliable, conflicting evidence is not the job of ¢barts;rather it is the job of
the ERISA plan administrator.ld. at 401. When confronted withreliable yet conflicting
evidence, a plamdministratoris “not obliged to accord special deference to the opinions of
treating physicians.'Gothard v. Metro. Life Ins. Co491F.3d 246, 2495th Cir. 2007)quoting
Black & Decker Disability Plan v. Nord538 U.S. 822, 8342003). Accordingly, a plan
administrator can rely on the opinion of a consulting physician who conflicts wittiaimeant’s
treating physicianld. “This is so even if the consulting physician only reviews medical records
and never physically examines the claimant?” Id. While a Social Security Administration
(“SSA”) determination should be considered by a plan administrator, a contrary SSA
determination is one factor of many that must be taken into acc@atexnayder v. Hartford
Life and Accident Ins. Co600F.3d 465, 471 (5th Cir. 2010)i{ation omitted);see also Nugent
v. Aetna Life Ins. Cp.540 F. App'x 473, 4755th Cir. 2014) (acknowledging a plan
administrator is not required to afford a contrary SSA determination any speeigjht).

The Court determines United was given discretion to decide toSfgngolls claim for
continued longerm disability under the Policy. Thus, United’s decision should be reviewed
under the abuse of discretion standard. Applying the abuse of discratitarsl,the Court
finds thatUniteds decision was suppted by substantial evidenceéHere, substantial evidence
takes the form of an IME and four independent peer reviews. Dr. Daniels conducted an IME
Shindolland stated in his addendum that gloes not suffer from any cognitive dysfunction or

physical functional impairment. Next, United submittindolls file for peer reviews. Dr.



Raff concluded in higsychiatric and psychological pesrview reportand itsaddendumnthat
Shindoll doesnot have an impairing condition. Dr. Sartin concluded inirfisctious disease
peer revieweport thatShindoll doeshot have an activafectious illness He also stated in his
addendum to the report thahindoll doesiot have an impairing condition. Dr. Reeder reviewed
Shindolls medical records, the IMEand the other peer reviews and conclutled Shindoll
doesnot suffer from a physical or cognitive impairment.

Moreover, United submitteShindoll’s claim for relew by physicians with experience in
fiboromyalgia or CF. Dr. Howard concluded in his rheumatology peer review repo&Himatoll
does not haveneurological abnormalitieto support limitations and restrictionsThen Dr.
Villanueva concluded in his neapsychological peer review report ttatindoll doesnot have
an impairing condition. Based on the additional evidence from Dr. Howard and Dr. Villanue
United upheld its denial oShindolls continued longerm disabilitybenefitsclaim. Therefore,
United’s decision to denghindolls long-term disability benefitsvas supported by substantial
evidence from Dr. Daniel's IMEnd by thepeer reviews from Dr. Raff, Dr. Sartin, Dr. Howard,
and Dr. Villanueva.The IME and thefour peer reviews offer “more than a scintilla” of evidence
such that “a reasonable mind might accept as adequate to support a concl@ay,” 499
F.3d at 398.

The Courtalso determinesthat Uniteds decision was not arbitrargr capricious.
Uniteds consulting physicians consickdevidence fronShindolls treating physicians, such as
medical records, tests, and statememtsen they conductetheir evaluations. And while
Shindolls treating physicians’ opinion differed from United’s consulting physicians’, dnite
was not required to give deference $tindolls treating physicians. United weighed the

opinions of Shindolls treating physicians and, ultimatelghoseto accept itsphysicians’



evidence, which United was permitted to do under law. Even though the SSASbunubll
was disabledUnited was not required to follow that determination. “A plan administrator need
only consider the SSA’s determination, but it may concthdéthe medical evidence supporting
denial is more credible.”Nugent 540 F. App’x at 475. Here, United considered the SSA
determinationin its March 5, 2015 lettethat deniedShindolls continued longerm disability
claim. In that letter, United stated, “It is noted that kindolls Social Security Disability
Application has been approved as of April 1, 2013. However, we have in our possession
documents that postdate the Social Security decision. Thus we are not persuaded bwlthe Soci
Security award.” (Dkt. #29, Exhibit 1 at 8#DOLL-000214) It is clear United did not give
the prior approved SSA award argygnificant weight becausélnited examined medical
evidence that was havailable to the SSA when it found Shindoll disabl&tince there was
“rational connection between the known facts” and United’s decision to deny Shindoll's
disability claim, United did not act arbitrarily or capriciousl€orry, 499 F.3d at 398 (ation
omitted).
CONCLUSION

Based on the foregoing, the Court conclutthes United did not abuse its discretion or act
arbitrarily and capriciously because it relied upon substantial evidenaeiideniedShindolls
claim for longterm disability beneft.

It is thereforeORDERED thatDefendant’'sMotion for Summary Judgment (Dkt. #1i8)

herebyGRANTED.



SIGNED this 12th day of December, 2016.

Conr> PV -

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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