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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

In re:
JOHN O. MARABLE, JR.
Appellant,
CASE NQ 4:15¢v-00788
V. Judge Mazzant

THE BANK OF NEW YORK MELLON
As Trustee For the Certificatesholders
Of CWMBS, Inc., CHLMortgage Pass
Through Trust 2007-1Mortgage Pass

Through Certificates, Series 2007-11,
Its Successors and Assigns
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Appellee

MEMORANDUM OPINION AND ORDERAFFIRMING
APPEAL FROM THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
(CASE NUMBER 1143002BTR-13)

Pending before the Court is John O. Marable, Jr.’s (“MaratniéDebtor”) gppeal from
the bankruptcy court'sNovember 4, 2015 Order Granting Motidor Relief from Automatic
Stay and CdDebtor Stay filed byrhe Bank of New York Mellon FKA The Bank of New York,
As Trustee for the Certificateholders GBWMBS, Inc., CHL Mortgage Passhrough Trust
2007411 Mortgage Passhrough Certificates, Series 20Q1, Its Successors and Assigibskt.
#1). Having reviewed théankruptcy court’s order, the recoahd the partiessubmissionsthe

Court finds that the bankruptcy court’s order should be affirmed.
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BACKGROUND

On April 30, 2007,Marable and Nicey V. Marablethg “Marables”) executed a
PromissoryNote (the “Note”) in the original principal amount of $748,000.00 payable to the
order of First Mortgage Home Lending L.L.C., D/B/A Victory Mortgdtj¢ictory Mortgage”)
(Case N0.11-43002BTR-13, Docket No. (“Btr. Dkt. #”) @). Concurrently with the execution
of the Note, the Marables executed a&@ef Trust granting a lieto Victory Mortgageon 4516
Mahogany Lane, Copper Canyon, Texas, 758547 (“the Property”)(Btr. Dkt. #62) On May
24, 2011, the Deed of Trust was assigned to The Bank of New York Mellon FKA The Bank of
New York (“BONY”), astrustee For the CertificatesholdeasCWMBS, Inc., CHL Mortgage
PassThrough Trust 20041 Mortgage Passhrough Certificates, Series 20Q7 (Btr. Dkt.
#62).

On October 1, 201, Marable filed his voluntary Chapter 13 bankruptcy petitiothe
bankruptcy court(Btr. Dkt. #1). Nicey V. Marable was not a debtor in the bankruptcy
proceedingout was protected by the -clebtor stay of 11 U.S.Gection1301 Btr. Dkt. #1) On
July 12, 2012, the bankruptcy court entered an order moinfg Marable’s Chapter 13 PldBtr.

Dkt. #43).

OnAugust 5, 2015, BONY filed a Motion for Relief from Automatic Stay and Co-Debtor
Stay as tathe Property(the “Motion for Relief) (Btr. Dkt. #69). In the Motion for Relief
BONY alleged thathe Marablesiad not mad@ostpetition mortgage paymentsnd the unpaid
principal balancalue and owing on the Note was $713,141(B&. Dkt. #69 at p. 3) BONY
requested that the bankruptcy court enteroetder granting relief from the automatic stay to
allow BONY to exercise its right to foreclosure and disposition of the Pyoped payment of

costs, expenseand reasonable attorneys’ feBsr( Dkt. #69 at p. 4).



On August 12, 2015, Marable filed @&mswer tothe Motion for Relief(Btr. Dkt. #70).
On October 7, 2015, Marabléled a Motion for Withdrawal of Counsehdnd requested
permission to proceegro £ Btr. Dkt. #72). Richard KinkadeMarable’sattorney ofrecordat
the time filed a Motion for Withdrawal of Counsel on October 12, 2@#. (Dkt. #73).
On November 2, 2015, the bankruptcy court held a final heanrtge Motion for Relief
(the “Final Hearing”)and found that there was cause to lift the stegause Marablead not
made anypostpetition mortgagepayments(Dkt. #4 at p. 6). On November 4, 2015, the
bankruptcy court entered an order granting BONY’stibh for Relief (Btr. Dkt. #79. The
bankruptcy court granted thdotion for Withdrawal of Counsel on November 10, 2QB5r.
Dkt. #77). On November 12, 2015, Marable filed his Notice of Appeal regarding the bankruptcy
courts order(Dkt. #1).
After filing his notice of appeal, Margbdesignated théollowing issues to be decided
on appeal:
1. Did the Court abusgk [sic] its discretion by denying Debtor’s right to a fair
hearing by requiring the Debtor poeceed [sicht The Hearing without Debtor’s
Attorney of Record present at The Hearing. Whereas, The Court had not issued
an Order to grant Debtor permission to act Be?
2. Was it a denial of due process, or otherwise reversible error to provide Debtor
with this type of hearing on the relevant relief from stay issues, wherkas, T
BONY did not have to present its evidence in admissible form, such as, by
sworn testimonyy persons with personal knowledge and to not allow Debtor to
contest the truth of said evidence by cross examination controverting evidence of
its own?
3. Did the Court err by only considering Brter’s failure to make all pogtetition
payments, instead of also considering whether The BONY was adequately
protected in the property, particularly given the fact that this is what Debtor

alleged in Debtor’s response to the MFRFS?

4. What evidence is necessary to prove Constitutional Standing and Prudential
Standing in the context of a Motion for Relief from Stay in Bankruptcy Court on



residential real estate®Other ways of framing this issue is contained in the
following sub-questions:

a. Did the Court err in failing to require BONY to presenidence that it
paid true value of its own for ownership of the Loan, and that even if it
had, that it had not sold the Loan to another party?

b. Did the Court err in failing to require BONY to present evidence that it
had a security interest in the Peoty, meaning that it was still possessed
of the DOT rights?

c. Was it error to rely on statement of BONY’s Attorney as to the fact that
the appearance of the documents attached to its motion constituted a true
and complete representation of the actual fatthe case, particularly,
since there is a good and reasondblg] cause to allege that the facts
that would be revealed at trial would be that the apparent picture created
by these documents would be dispelled in cesamination and
controverting evidencef the BONY’s fraudulent submission to this
Court?

5. What effect should the established lack of credibility on the part of financial
institutions related to residential mortgage loan servicing and foreclosure
processing have upon residential mortgage sttigf procedures, in cases of
pertinent mortgage loan del®articularly when such motions are challenged by
the homeowner? This is within the context that, admittedly, in prior years such
motions had been routine, such that when a Debtor had not made the monthly
mortgage payments, stay relief was proper, absent a plan for Debtor to cure the
arrearage. Because of the unsafe, unsound and fraudulent practices related to
residential mortgage loan servicing and foreclosure processing foragestg
primarily dated after 2006. This lack of credibility has been established, because
it has been made part of the official public record, and because of the astonishing
and overwhelming findings made through official investigations, private legal
and expert inquigs and investigative journalism. There have been serious
guestions raised concerning the execution of documents by Bank of America, a
previous owner of the Note and DOT, by what are being referred to as
“robosigners” to the point that, a couple of yeag®,aThe State of Texas
suspended all foreclosures by Bank of America. And 48 other States similarly
banned Bank of America foreclosures.

6. Whether the Bankruptcy Court erred in not requiring the BONY to complete the
evaluation of the Debtor’s eligibiyit under the Making Home Affordable
Program established by the United States Department of the Treasury pursuant
to the Emergency Economic Stabilization Act of 2008, before granting thex Or
to lift the automatic stay.

(Dkt. #3 at pp. 3-6



LEGAL STANDARD

A district court has jurisdiction to hear appeals from “final judgments, orders, and
decrees” of dankruptcy court. 28 U.S.C. 8 15§(1) (2012).A bankruptcy court’s “findings of
fact are reviewed for clear err@and conclusions of law are reviewed de nbvdrive Fin.
Servs., L.P. v. Jordarb21 F.3d 343, 346 (5th Cir. 2008ge alsoIn re Soilea,1488 F.3d 302,
305 (5th Cir.2007) Ferrell v. Countryman 398 B.R. 857, 862 (E.D. Tex. 2009)In a
bankruptcyappeal “a district court cannot consider issues that were not initialepted to the
bankruptcy court.”Ferrell, 398 B.R.at 863 (citations omittgd A district court“will not allow a
party to raise an issue for the first time on appeal merely because a partgsbidavhe might
prevail if given the opportunity to try a case again on a different thedfgriell, 398 B.R.at
863 (citingForbush v. J.C. Penney C@®8 F.3d 817, 822 (5th Cir. 1996)

Under Section 362(a) of the Bankruptcy Gnahe filing of a bankruptcy petition
“operates as an automatic stay of several categories of judicial and adtneigiroceedings
that affect the propertynithe debtor's bankruptcy estatePrince v. CMS Wireless LLONo.
4:11-CV-438, 2012 WL 1015001, at *3 (E.D. Tex. Mar. 22, 20(jng 11 U.S.C. §362(a)(1)
(2012)). ‘The purposes of the stay are to protect the debtmsets, provide temporary relief
from creditors, and further equity of distribution among the creditors bytétireg a race tdahe
courthous€ Prince 2012 WL 1015001, at *®iting Reliant Energy Servs., Inc. v. Enron Can.
Corp, 349 F.3d 816, 825 (5th Ci2003). However, acreditormay obtain relief from the stay
“for causé€. Prince, 2012 WL 1015001, at *@iting 11 U.S.C. § 36@)(1)).

Section 362(d)(1pf the Bankruptcy Codstates, tn request of a party in interest and
after notice and a hearing, the court sgadint relief from the stay . by terminating, annulling,

modifying, or conditioning such stay . . . (1) for cause, including the lack of adequate protection



of an interest in property of such party in intefe$. U.S.C. 8§ 36@l)(1). “Cause” is not defined
in the bankruptcy coddut rather is determined on a cdmecase basis.Seeln re Reitnauey
152 F.3d 341, 343 n. 4 (5th Ct998);In re Mendozalll F.3d 12641271 (5th Cir. 1997);
Prince 2012 WL1015001at *3-4. “A debtor’s failure to make paymentenstitutes causdor
granting a motion for relief from stay In re Hernandez No. 11-31893H3-13, 2011 WL
2515980, at *3 (Bankr. S.D. Tex. June 22, 2011).

“Bankruptcy courts are given broad discretion to fashioafrebm the automatic stdy.
Prince 2012 WL 1015001, at *34 (citing In re Barnes279 F. Appx 318, 319 (5th Cir2008)).
A bankruptcy couts order lifting the automatic stay is reviewed for abuse of discrefee. In
re Mirant Corp, 440 F.3d 238, 245 (5th Ci2006) In re Mendoza 111 F.3dat 1266 Prince,
2012 WL 1015001,at *2. In general, a bankruptcy court abuses its discretion in lifting or
modifying an automatic stdyonly if it applies an improper legal standard or bases its decision
on clearly erroneous facts.Cain v. Rackspace U.S., In&No. SA-14-MC-333-XR, 2014 WL
3495715, at *1 (W.D. Tex. July 10, 2014grst citing In re Butan Valley, N.Y.2009 WL
6509349, at *2 (BankiS.D.Tex. 2009);and then citingn re Cahill, 428 F.3d 536, 539 (5th Cir.
2005).

ANALYSIS

The Court notes that the onigsues on appeahised before the bankruptcy courte
Issue 1whether thebankruptcycourtabused its discretion by requiribdarable toproceedpro
sebefore granting the Motion for Withdrawal of Couns®id Issue 3whether thebankruptcy
court erredn finding cause tdift the stay(Dkt. #3 at p. 3). fe remaining arguments presented

on appeal were not advanced in the bankruptcy cgtordingly, the ©@urt need not address



these issuesSeeFerrell, 398 B.R.at 863(noting that alistrict court cannot considesues that
were not initially presented to the bankruptcy court).
Withdrawal of Counsel

Marable contends thdte was entitled to have hadtorney of recoréppear and defend
his case untithe bankruptcy court granted the Motion for Withdrawal of Counsel. The Court
finds thatthis argument is without merit.

The United States Supreme Court has held that there is no Sixth Amermigheno
counsel in civil casesSee Lassiter v. Dé&pof Soc. Servs. of DurhantyC452 U.S. 18, 2428
(1981). “The right to counsel only exists in favor of an indigent whose physical lilsedtly i
stake.” Ferrell, 398 B.R. at 866&citing In re Eagle,373 B.R. 609, 612 (8th Cir. BAP 2007)
“Consequently, an indigent debtor has no right to appointed counsel in a bankruptcy
proceeding. Ferrell, 398 B.R. aB66(citing In re Wynn,889 F.2d 644, 646 (5th Cil.989)). A
bankruptcy court may allow a debtor to proceed pro se without granting an extehsime to
obtain an attorneif the debtor has ample notice of the hearing and adequate time to foepare
the hearing. Seeln re Stathatos163 B.R. 83, 87 (N.D. Tex. 1993)The withdrawal of an
attorney in &ankruptcycase is a “matter entrusted to the sound discretion of the court and will
be overturned on appeal only for an abuse of that discretiobm.fe Wynn 889 F.2dat 646
(citing Streetman v. Lynaugb74 F.Supp. 229 (E.Oex. 1987)).

Here,Marable fileda Motion for Withdrawal of Counsel on Octob&r2015(Btr. Dkt.

#72). On October 12, 2015, Richard Kinkade, dirney ofrecordat the time also filed a
Motion for Withdrawal of CounsgBtr. Dkt. #73. During theFinal Hearingon November 2,
2015, the bankruptcy court noted that it had not yet acted on the Motion for Withdodwal

Counselbut stated that it would allow Marable twoceedpro se(Dkt. #4 at p.3). The



bankruptcy court grantethe Motion for Withdrawalf Counselon November 10, 2018Btr.
Dkt. #77).

Although Marable’sattorneyof recordwas not present at the Finaé&ting,Marable did
not have a constitutionaight to appointed counsel in the bankruptcy proceedibge Ferrell
398 B.R.at866. Further, Marable filed the Motion fawithdrawal of Counsebpproximately a
month before the Final éaring giving himample notice oandadequate time to prepai@ the
Final Hearing Seeln re Stathatos163B.R. at 87. The bankruptcy court thus did not abuse its
discretion in allowing Marable toroceedoro se during the Finaléaring.

Causeto Lift the Stay

Marable contends that the bankruptcy court emefthding cause to lift the stayecause
it only consideredMarable’s failure to make posgpetition paymentsand did not consider
whether BONY was adequately protected in the Propekthankuptcy courts order lifting the
automatic stay is reviewed for abuse of discretiSee In re Mirant Corp440 F.3dat 2%46. The
Court finds that théankruptcy courtlid notabusdts discretionin finding cause to lift the stay

Section 362(d)(1) of the Bankruptcy Cosliates, tn request of a party in interest and
after notice and a hearing, the court sgadint relief from the stay . by terminating, annulling,
modifying, or conditioning such stay . . . (1) for cause, including the lack of adequate protection
of an interest in property of such party in intefestl U.S.C.8 364d)(1). “Cause”for the
lifting of the stay pursuant to Section 362(d)(1) is defined in the Bankruptcy Coded must
be determined on a cabg-case basisSeeln re Reithauerl52 F.3d at 343 n.;4n re Mendoza
111 F.3d at 1264.

A creditor seeking reliefmust provide evidence that the value of the collateralized

property is declining or is threatened to decline in valua assult of the automatic stago



establish grima faciecase of cause due to a lack of adequate protedtiorHowever,alack of
adequate protection of an interest in propertgnk one of the means by which a creditor may
show cause for relief from stayseell U.S.C.8 364d)(1); see alsan re JCPProps,, Ltd., 540
B.R. 36, 613 (Bankr. S.D. Tex. 201%etermining thatlthough ceditor failed to establish a
prima facie casef causefor relief from staydue to lack of adequate protectidimere was aase
to lift the automatic stay pursuant &ection362d)(1) because the debtor filed its bankruptcy
petition in bad faith) “A debtor’s failure to make paymeritalso constitutes cause for granting
a motion for relief from the stayIn re Hernandez2011 WL 2515980, at *3 See alsdn re
Ramos540 B.R. 580, 594 (Bankr. N.D. Tex. 20X5|)T] he court acknowledges that many cases
comebefore it in which a debtor has missed gastition mortgage payments and is confronted
with a motion to lift stay from his or her mortgage lendes@ne point midway through her
Chapter 13 plan. The stay is often lifted. The mortgage lender foreclqeesphasis omitted)

During the Final Hearing, Marable stipulated that he had not made anpqibsn
payments on the home mortga(zkt. #4 at p.5). Based on this stipulation, the bankruptcy
court held that cause existedlifv the stay(Dkt. #4 at p.6). The bankruptcy court was not
required toalso consider whether BONY was adequately protected in the Property. The
bankruptcy courdid not duse its discretion in finding thaflarable’s failure tomake post
petition mortgage payments constitutadise tdift the stay

CONCLUSION

Based on the foregoing and having applied the appropriate standards of review, the Court

herebyAFFIRM S the holdings of the bankruptcy court.

IT ISSO ORDERED.



SIGNED this 7th day of September, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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