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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

FEDERAL TRADE COMMISSION 8
8
V. 8 CASE NO. 4:15-CV-829
8§ Judge Mazzant
LIBERTY SUPPLY CO., also d/b/a Omni 8
Services; ET. AL. 8

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff degal Trade Commission’s Motion to Strike
Defendants’ Jury Demand (Dkt. #82), Pldinttederal Trade Commigsn’'s Motion to Strike
Defendants’ Affirmative Defenses (Dkt. #108nd Plaintiff FedefaTrade Commission’s
Motion to Strike Defendant Norma Hart’'s Atffnative Defenses (Dkt. #121). After reviewing
the relevant pleadings, the Court finds that th€BTmotion to strike the jury demand should be
granted, the FTC’s motion to stril@efendants’ affirmative defeas should be granted in part
and denied in part, and the FTC’s motion tokstiDefendant Norma Hart’'s affirmative defenses
should be granted in paahd denied in part.

BACKGROUND

On December 4, 2015, the Federal Trade Casion (the “FTC”) filed the present case
to stop Defendants’ deceptive sales of non-derélisiness supplies to churches, schools, and
small businesses nationwide (Dkt. #1). On December 4, 2015, the Court entereghane
temporary restraining order (the “TRO”)nhdh set the preliminary injunction hearing for
December 17, 2015 (Dkt. #12). The Court condiigte preliminary injunction hearing, and
entered its preliminary injunction on December 30, 2015 (Dkt. #36).

On February 19, 2016, Defendants John Bt kfdohn Hart”), Lberty Supply Company

(“Liberty Supply”), Mia L. McCrary (“McCray”), and Nor-Jay Enterprises (“Nor-Jay”)
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(collectively, the “Liberty Supply Defendants”) fdeheir answer to the aaplaint, in which they
asserted their right tojary trial (Dkt. #73).

On February 23, 2016, the FTC filed an amended complaint, in which it added Norma
Hart and Texas 110 as defendants (Dkt. #76).e FMC’s amended complaint stated that it
sought to obtain “permanent injunctive relief, iesion or reformation ofontracts, restitution,
the refund of monies paid, disgorgement ofgikten monies, and othequitable relief for
Defendants’ acts or practices....” (Dkt. #7¢aR). On May 2, 2016, Texas 110 filed its answer
to the amended complaint (Dkt. #103). ®ay 6, 2016, the Liberty Supply Defendants filed
their answer to the amended complaint, in whieky requested that the matter be tried before a
jury, and asserted seven other affirmative deés (Dkt. #104). On May 27, 2016, Norma Hart
filed her answer to the amended complaint, imcWishe requested that the matter be tried before
a jury, and asserted six additioadfirmative defenses (Dkt. #109).

On February 25, 2016, the LibgrSupply Defendants filed thretlemand for a jury trial
(Dkt. #80). On March 3, 2016, the FTC filed Mwtion to Strike Defadants’ Jury Demand
(Dkt. #82). On March 21, 2016, dh_iberty Defendants filed &ir response (Dkt. #84). On
March 24, 2016, the FTC fiteits reply (Dkt. #87).

On May 26, 2016, the FTC filed its Motiotw Strike the Defendants’ Affirmative
Defenses (Dkt. #108). On June 13, 2016, the riyb8upply Defendants filed their response
(Dkt. #115). On June 23, 2016, the FTC filed-égly (Dkt. #123). Oduly 5, 2016, the Liberty
Supply Defendants filed thresur-reply (Dkt. #139).

On June 20, 2016, the FTC filed its Motion to Strike Defendant Norma Hart's

Affirmative Defenses (Dkt. #121). On July 5,18) Norma Hart filed her response (Dkt. #141).



ANALYSIS
Motion to Strike Jury Demand (Dkt. #82)

The FTC asks the Court to strik@efendants’ Jury Demand (Dkt. #82)Defendants
assert that the jury demand should notsbrecken as the motion is prematufeéDkt. #84).
Defendants’ deadline for amended pleadingsezhss July 15, 2016. As Defendants, including
Norma Hart, have included their right for a jurial within their answer, and have not filed any
additional pleadings, the Court finds that the motion is ripe, and will address the parties’
arguments.

The Seventh Amendment guarantees a litiganght to a trial by jury “[ijn Suits at
common law, where the value in controsseshall exceed twenty dollars.” UG&ONST. amend.
VII. The scope of this right imnalyzed under a twprong inquiry. First, the Court must
determine whether the cause of action is analogoua suit at law or a suit in equity Iin
eighteenth century EnglandCity of Monterey v. Del Monte Dunes26 U.S. 687, 708 (1999);
Borst v. Chevron Corp36 F.3d 1308, 1323 (1994). The Caurst also examine whether the
relief sought is “legal oequitable in nature.ld. The second step carries more weight than the
first. Granfinanciera, S.A. v. Nordberg92 U.S. 33, 42 (1989). In ord® be entitled to a jury
trial under the Seventh Amendment, the relmiight by the plaintiff must be characterized as
legal. Tull v. United States181 U.S. 412, 425 (1987).

Under the first-prong of thedg the FTC’s claims are equila in nature. The FTC has
brought the present action under Sections 13fid 19 of the FTC Act, and sought only
equitable relief in the form ahjunctive and ancillary equitablmonetary relief (Dkt. #76 at pp.

14-15). Federal courts, includingdsstrict court within the Eastn District of Texas, “have

! Defendants have each included within their answersaffirmative defense for the right to trial by jury.
Therefore, the Court’s analysis regagithe FTC’s motion to strike the jury demand will also apply to Defendants’
affirmative defenses.



unanimously held that the Seventh Amendmentsdoa provide a right to a trial by jury in
actions brought under Section 13(b)}?TC v. Think All Publ’g L.L.G.564 F. Supp. 2d at 663,
665 (E.D. Tex. 2008)see FTC v. Verity Int’l, Ltg.443 F.3d 48, 67 (2d Cir. 2006§TC v.
Seismic Entm’t Prods., Inc441 F. Supp. 2d 349, 353 (D.N.H. 2006].C v. Bronson Partners,
L.L.C., No. 3:04cv1866, 2006 WL 197357, at *4 (D.Conn. Jan. 25, 2006 v. Ne.
Telecomm., Ltd.No. 96-6081-CV, 1997 WL 599357, at {3.D. Fla. June 23, 19974TC v.
Hang-Ups Art Enters., IncNo. CV 95-0027, 1995 WL 914179, -2 (C.D. Cal. Sept. 27,
1995);FTC v. FebreNo. 94 CV 3625, 1994 WL 702711,*4t2 (N.D. Ill. Dec. 15, 1994)FTC
v. Abbott Labs.No. 92-1364, 1992 WL 427476, at *1 (D.D.C. Dec. 7, 1992).

This finding is consistent with the view ofetlauthority of district courts in Section 13(b)
cases given by the Fifth Circuit anchet Circuit Courts of AppealsThink All Publ'g L.L.C,
564 F. Supp. 2d at 665ee FTC v. Sw. Sunsites, @65 F.2d 711, 718 (5th Cir. 1982)erity,
443 F.3d at 66, n. 5-9. For instance Southwest Sunsitethe Fifth Circuit made clear that in
Section 13(b) cases, the districucts may use “the full range efuitable remedies traditionally
available.” Sw. Sunsites, Inc665 F.2d at 718. The Fifth Cir¢tand numerous other courts
have held that actions underl8§(b) of the FTC Act are equitable in nature, even when seeking
ancillary monetary relief.See Sw. Sunsites, In665 F.2d at 718see also FTC v. Febrd 28
F.3d 530, 534-36 (7th Cir. 1997) (holding “ancillary equitableefélinder 13(b) includes “the
power to order repayment of money for consumedress as restitution” and affirming $16
million in disgorgement);FTC v. Gem Merch. Corp.87 F.3d 466, 468 (11th Cir. 1996)
(awarding refund of $100 to 5,000 consumerg@sitable consumer redress under 13(B])¢

v. Amy Travel Serv., InB75 F.2d 564, 571 (7th Cir. 1989) (Hivlg section 13(b)’s authority to



grant injunctions includes authority to grant itgjple monetary relief, “such as rescission and
restitution.”).

Likewise, courts have foundahthere is no righto a jury trial incases brought under
Section 19 of the FTC Act to enforce rule witbbns when those cases are seeking equitable
relief, as in the present caseSee FTC v. Mazzoni & Son, IndNo. 06-15766, 2007 WL
3413086, at *3 (E.D. Mich. Aug. 14, 200FTC v. Commonwealth Mktg. Grp., In€2 F. Supp.
2d 530, 543-45 (W.D. Pa. 199%7C v. AMREP Corp.705 F. Supp. 119, 126 (S.D.N.Y. 1988).

The Court must now turn the second prong of the analysidyether the relief sought is
“legal or equitable in nature.’City of Monterey 526 U.S. at 708.  The Court finds that the
remedies that the FTC seeks in the presetbra@re traditional equitable remedies. In the
present case, the FTC seeks a permanent imumatestitution, rescissn of contracts, and
disgorgement, which have all bebald to be equitable remediexs they serve to reinstate the
parties to their positions priao the challenged conducgee Chauffeurs, Teamsters, & Helpers,
Local No. 391 v. Terry494 U.S. 558, 570 (1990)ull, 481 U.S. at 423-24think All Publ'g,
L.L.C, 564 F. Supp. 2d at 665TC v. H.N. Singer668 F.2d 1107, 1110-12 (9th Cir. 1982)
(restitution and rescission ar@paopriate equitable remedies undgections 13(b) and 19).
Additionally, restitution of money is an equitable remedWlerely because [acase involves a
claim for restitution of money does not detract from its equitable nat@&ripson v. Office of
Thrift Supervision29 F.3d 1418, 1423-24 (9th Cir. 1994&e Think All Publ'g, L.L.C564 F.
Supp. 2d at 665. As the FTC’s action containg/ aduitable relief and ancillary monetary

relief, the Court finds that its motion strike the jury demad should be granted.



Motion to Strike Affirmative Oenses (Dkt. #108; Dkt. #121)

The FTC also asks the court to strike eathhe affirmative defenses pleaded by the
Defendants.

Rule 12(f) empowers the ort to strike “an insufficiendefense or any redundant,
immaterial, impertinent, or scandalous matteren./R. Civ. P.12(f). Motions under Rule 12(f)
are generally disfavored.Think All Publ'g, L.L.C. 546 F. Supp. 2d at 665 (citingaiser
Aluminum & Chem. Sales, Inc. v. Avondale Shipyards, B/ F.2d 1045, 1057 (5th Cir.
1982)). Defenses should be struck only “whendbfense is insufficient as a matter of laud”

First, the FTC alleges that “Defendants haweé set forth in their Answers circumstances
or conduct to support each of thaiffirmative defenses sufficietd give the FTC fair notice of
the nature of the defenses, as required by FeRetalof Civil Procedur®.” (Dkt. #108 at p. 3;
seeDkt. #121 at p. 3). Affirmative defenseseasubject to the sam@eading standards as
complaints under Rule 8Teirstein v. AGA Med. CorpNo. 6:08cv14, 2009 WL 704138, at *2
(E.D. Tex. Mar. 16, 2009) (citingvoodfield v. Bowmarnl93 F.3d 354, 362 (5th Cir. 1999)).
However, the Fifth Circuit has explicitly acknadged that “in some cases, merely pleading the
name of the affirmative defense...may be suffitieto give the plaintiff fair notice of the
defense being advancedeirstein 2009 WL 704138, at *6 (citingvoodfield 193 F.3d at 362).
The Court finds that Defendants’ have sufficigrnileaded their affirmative defenses to put the
FTC on notice of the defense that is beimtyamced, except as to Defendants’ affirmative

defenses that are related to thitHFFAmendment and are addressed beldw.

2 The FTC also asserts that public policy favorskistgi improper affirmative defenses that frustrate law
enforcement actions (Dkt. #108 at p. 4; Dkt. #121 at.pSpkcifically, the FTC argudisat “Defendants should not

be permitted to use legally insufficient ‘affirmative defenses’ to frustrate the purpose of a federal statute or to thwart
public policy.” (Dkt. #108 at p. 4; Dkt. #121 at p. 4). The Court finds that Defendants’ affirmative defemss do
“thwart public policy[,]” and thus, will not strike Dendants’ affirmative defeses on this ground.

® The FTC also asserts that Defendants’ affirmative defesBould be stricken because they are actually negative
defenses, and thus, simply repeat Defendants’ denials of the allegations of the amended ceegh)&int#( 08 at
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The FTC asserts that Defendanfsst and second affirmative defenSeshould be
stricken as insufficient, redundammnmaterial, or impertinent as a matter of law (Dkt. #108 at p.
5; Dkt. #121 at p. 5). The KT further alleges that Defendanf#’'st and second affirmative
defenses allege three separate defenses: afflalleged failure of the FTC to plead with
particularity; (2) an alleged laai knowledge; and (3) an alledjexistence of good faith.” (Dkt.
#108 at p. 5; Dkt. #121 at p.’5)

First, the FTC asserts thBefendants’ affirmative defensatiould be stricken as they
improperly plead a failure to stat claim assertion (Dkt. #108@&1. 5-6; Dkt. #121 at pp. 5-6).
“This defense [was] specifically recognized inrfRo30 of the Appendix to the Federal Rules of
Civil Procedure....Federal Rule of Civil Procsd 84 provides that ‘Thiarms in the Appendix
suffice under these rules.”Two Men and a Truck Int'l, Inc. v. Two Guys Moving Bossier,,LLC
No. 15-254-SDD-RLB, 2015 WL573216, at *1 (M.D. La. Nov. 25, 2015). Rule 84 has since
been repealed effective December 1, 2015, thed Appendix of Forms has likewise been
effective December 1, 20155eeFeD. R. Civ. P.84; see also Two Men and a Truck Int'l, Inc.

2015 WL 7573216, at *1 n. 8. As Defendants have not brought a Rule 12(b) motion prior to

pp. 4-5;seeDkt. #121 at pp. 4-5). “A negative defense is ‘one which tends to disprove one or all of the elements of
a complaint.” Think All Publ'g, LLC 564 F. Supp. 2d at 665 (quotiBgnmons v. S. Pac. Transp. C601 F.2d
1112, 1118 (5th Cir. 1983) (internal quotation marks atadien omitted)). “In other words, a negative defense is
the equivalent of a defendant saying, ‘I did not do itd? Under Rule 12(f), negative defenses are redundant, and
should be stricken so thatehare not raised a second time as an affirmative def&ese Think All Publ'g, L.L.C.
564 F. Supp. 2d at 666. As the FTC does not point out which of the affirmative defenses, it claims are negative
defenses, the Court will not make a determination on this issue.
* This affirmative defense is referenced as Norma Héirss affirmative defense (Dkt. #109 at pp. 8-9). As the
defenses are identical, the Court will address them together.
® Defendants’ affirmative defense states as follows:
Defendant McCrary denies she is responsibleaftis not pled with specificity, and acts not
discernible from the pleamgs. She has been deprived of actedbe particular®f some of the
transactions, as the Receiver has delivered documents pertinent to this matter to a third party, and
she has yet been disadvantaged by being, as a practical matter, deprived of the ordinary right to
prepare and present a defense thus far. She cannot know the particulars of the charges leveled at
her, or whether, on occasion, an employee/comtradtany of the corporate defendants, may have
crossed a line. What she knows is that shd tdeoperate within the bounds of the law.
(Dkt. #104 at p. 6). There are identiedfirmative defenses for John Hart aldrma Hart (Dkt. #104 at p. 7; Dkt.
#108 at p. 8).



filing their answers, their dense is effectively waivedsee Hill v. HuntNo. 3:07-CV-2020-0,
2010 WL 54756, at *2 (N.D. Tex. Jan. 4, 2010) (“A defant’'s 12(b)(6) defenses is waived if
the defendant files an answer before presentiagddfense.”). Therefore, the Court finds that
Defendants’ affirmative defense not properly brought, it should tsricken. Therefore, the
FTC’s motion should be granted as to Defendants’ affirmative defeifailure to state a claim.
The FTC also asserts that the affirmativéedses allege lack of knowledge, and should
be stricken (Dkt. #108 at p. 6; Dkt. #121 atg). Many courts ha found knowledge is a
requirement to the FTC proving that an aaleseptive, as to the individual defendar®g.C v.
RCA Credit Servs., LLG27 F. Supp. 2d 1320, 1339 (M.D. R2810) (“Individuals may be held
personally liable for corporat&ETC violations if the FTC shows that the individuals (1)
participated directly in the deceptive acts aaqgbices or (2) had authority to control them and
had some knowledge of the practicgdemphasis addedAmy Travel Serv., Inc875 F.2d at
573 (In demonstrating individual bdity, “[the FTC must...demortsate that the individual has
some knowledgef the practices.”) (emphasis addesBeg FTCv. Ros897 F. Supp. 2d 369, 381
(D.Md. 2012);FTC v. Med. Billers Network, Inc543 F. Supp. 2d 283, 320 (S.D.N.Y. 2008).
Additionally, the FTC concedes thdt]o obtain monetary reliefthe [FTC] must show that an
individual Defendant ‘hadctual knowledg®f the deceptive conduct, was recklessly indifferent
to its deceptiveness, or had an awareness aftagtbbability of deceptiveness and intentionally
avoided learning the truth.”(Dkt. #108 at pp. 5-6; Dkt. #121 at pp. 5-6) (quotfiC v. Ross
743 F.3d 886, 892-93 (4th Cir. 2014 The Court finds that Dendants haverovided fair
notice to the FTC as to the basis of their “latknowledge” affirmative defense; therefore, the

Court finds that the motion ttrike should be denied.



The FTC also asserts that the affirmative defenses allege good faith and should be
stricken “because the law is Wvestablished that good faith is natvalid defense to liability
under the FTC Act.” (Dkt. #108 at p. 7; Dkt. #121 at p. 7). However, the Court declines to
strike Defendants’ first and secoaftfirmative defenses to the ertehat they allege good faith.

The Fifth Circuit has not determined that good fastla legally insufficient defense to liability
under the FTC Act.See FTC v. Verma Holdings, LLNo. 4:13-cv-0694, 2013 WL 4506033,

at *5 (S.D. Tex. Aug. 22, 2013). Like the district courvierma Holdings, LLCthe Court will

not make a determination of this issue with the limited briefing before it. As Defendants’
affirmative defenses provide faiotice to the FTC as to thedis of their good faith affirmative
defense, the Court finds that tm®tion to strike should be denied.

The FTC asserts that Defendants’ dhifourth, and fifth affirmative defensesire

“insufficient attempts to relitigate [the] CowstPreliminary Injunction and Asset Freezel[.]” (Dkt.
#108 at p. 7; Dkt. #121 at p. 7). The FTC assedsttie allegations do not state an affirmative
defense, and should be stricken as insufficiemtyaterial, and/or impertinent. (Dkt. #108 at p.
8; Dkt. #121 at p. 8). Aftereviewing the relevant pleadingbe Court finds Defendants’ third
fourth, and fifth affirmative defenses are attésnfp relitigate the Preliminary Injunction and
Asset Freeze. As such, the Court finds thateBgants’ claims are nqiroperly asserted as
affirmative defenses, and thwdl strike those defenses.

The FTC also requests that the Courkstidefendants’ sixth affirmative defedsahich
states, “All Defendants asserethight to commercial free speeahder the First Amendment to

the United States Constitution(Dkt. #104 at p. 8; Dkt. #109 at 9). The FTC contends that

® These affirmative defenses are referenced as Norma Hactsd, third, and fourth affirmative defense (Dkt. #109
at p. 9). As the defenses are ideaitithe Court will address them together.

" This affirmative defense is referenced as Norma Hart’s fifth affirmatifende (Dkt. #109 at p. 9). As the
defenses are identical, the Court will address them together.
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“[tlhe States and the Federal Government are free to prevent the dissemination of commercial
speech that is false, deceptive, or mislegdi (Dkt. #108 at pp. 8-9; Dkt. #121 at pp. 8-9)
(quotingZauderer v. Off. of Disciplinary Counsdl71 U.S. 626, 638 (1985)). As no trier of fact
has found that Defendants’ practices are falseeoeptive, “there may be some set of facts that
support the defendant’s claim that their @t are protected by the First Amendmern¥érma
Holdings, LLG 2013 WL 4506033, at *7 (quotirBronson Partners, LLC2006 WL 197357, at

*2 (citation omitted)). However, the Court agreleat Defendants’ have not pleaded any factual
allegations to support their affirmative defernsegl therefore, do not provide sufficient notice of
how the relief sought by the ETinfringes on their First Amendent rights. The Court grants
Defendants leave to amend thektkiaffirmative defense to comply with the Federal Rules of
Civil Procedure.

The FTC also requests that the CourtketrDefendants’ seven affirmative defehse
which states, “All Defendants asséhne right to not being deped of property rights without
due process of law under the Fifth Amendmenh®United States Constitution.” (Dkt. #108 at
p. 9; Dkt. #121 at p. 9). Defendants asseat their Fifth Amendment affirmative defense
pertains to the TRO and the preliminary injtioc in the present cag®kt. #115 at p. 6). As
such, the Court finds that Defemds! claim is not propty asserted as an affirmative defense,
and thus, will strike the defense.

The FTC also requests that the Courketfdefendants’ eighth affirmative defefseneir

“right to a jury trial.” (Dkt.#108 at p. 10; Dkt. #121 at p. 10yhe Court has already addressed

8 This affirmative defense is referenced as Norma Hart's sixth affirmatifiemste (Dkt. #109 at p. 9). As the
defenses are identical, the Court will address them together.

° This affirmative defense is referenced as Norma Hagienth affirmative defense (Dkt. #109 at p. 9). As the
defenses are identical, the Court will address them together.

10



the Defendants’ demand for a jury trial aboamd the Court found ishould be stricken.
Therefore, the Court will likewise strikeefendants’ eighth affirmative defense.
CONCLUSION

It is thereforeORDERED that Plaintiff Federal Trad€ommission’s Motion to Strike
Defendants’ Jury Demand (Dkt. #82) is her&@RANTED.

It is further ORDERED that Plaintiff Federal Trad€ommission’s Motion to Strike
Defendants’ Affirmative Defeses (Dkt. #108) is herel@yRANTED IN PART AND DENIED
IN PART. Defendants’ affirmative defenses are dtruas to the following: (1) Defendants’
first affirmative defense, as to the extenattht pleads a failure to state a claim defense
(Defendants’ failure to pleadith specificity, lack of knowldge, and good faith defense); (2)
Defendants’ second affirmative defense, as toetttent that it pleads aifare to state a claim
defense (Defendants’ failure to plead with specificity, lack of knowledge, and good faith
defense); (3) Defendants’ third affirmative defe (Defendants’ “have already suffered great
damage” defense); (4) Defendantsurth affirmative defense (FT€ failure in duty of candor
and unfair advantage defense); (5) Defendafifth affirmative defense (FTC has taken
untainted assets in violation of law defens@) Defendants’ seventh affirmative defense
(Defendants’ deprivation ofproperty rights under Fifth Amendment defense); and (7)
Defendants’ eighth affirmative defense (jury demand).

It is further ORDERED that Plaintiff Federal Trad€ommission’s Motion to Strike
Defendant Norma Hart's Affirmative Defenses (Dkt. #121) is he@RANTED IN PART
AND DENIED IN PART. Defendant’s affirmative defenses are struck, as to the following: (1)
Defendant’s first affirmative defse, as to the extent that it pleads a failure to state a claim

defense (Defendant’s failure sbate a claim with specificityack of knowledge, and good faith
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defense); (2) Defendant’s second affirmativéedse (Defendant’s “have already suffered great
damage” defense); (3) Defendant’s third affirmatiefense (FTC's failure in duty of candor and
unfair advantage defense); (4) Defendant’s foaffrmative defense (FTC has taken untainted
assets in violation of law defense); (5) Defant’'s sixth affirmative defense (Defendant’s
deprivation of property rights under Fifth Amdment defense); (6) Defendant's seventh
affirmative defense (jury demand).

It is furtherORDERED that Defendants may file an anded answer to address only the
following claims: (1) to delete the portions of the affirmative defenses that the Court did strike;
and (2) Defendants’ First Amendment defensdaisout within the Couis Order. Defendants
must file any amended answer by later than 14 days of this Order, if they desire to pursue
these affirmative defenses. No other newgat®ns may be alleged within their amended

answers without leave of Court.

SIGNED this 29th day of July, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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