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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

RENEELAFONTAINE

Civil Action No. 4:16-CV-335
Judge Mazzant

V.

TWEEN BRANDS, INC.

w W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff Renkegfontainés Motion to Strike Defendant
Tween Brands, Inc.’s Motion for Summary Judgment (Dkt. #25). After considering thrantle
pleadings, the Court finds that the motion should be granted.

BACKGROUND

On April 1, 2015, Rendeafontaing(* Lafontaing) was a customer at JustiStores, L.L.C.
in StonebriaiCentre in Frisco, Texa¥Vhile inthe storelafontaineslipped and fell in a puddle
of water, resulting in left knee injuries, neg&in, headacheand stiffness (Dkt. #26 at p. £n
April 18, 2016 Lafontainesued Tween Brands, Inc. (“Tween”), the store owimestate courfor
negligencebased orpremises liability Lafontainealleges that Tween “failed to maintain its
premises in a reasonable safe condition as would a prudent retail storerdp@ht. # 1,Exhibit
C at pp. 23). Lafontainealsoalleges that Tween “negligently created and/or allowed to exist a
dangerous catition” because a customeame into the store “with a leaking water bottle despite
Tween'’s policy prohibiting drinks and food inside their sto(®Kt. # 1, Exhibit Cat pp. 2-3).
Finally, Lafontaineasserts that Tween “controlled customer’s ingressegmness into and out of
the store,” and thus assumed a legal duty owed to Lafontaine.

On May 20, 2016, Tween removed the case to this Court basdigteysity jurisdiction

(Dkt. #1 at pp. 23). The Court’s Scheduling Order set the deadline for filing dispositive motions
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for December 27, 2016 (Dkt1#). On March 31, 2017, Tween filed a Motion for Summary
Judgment (Dkt. #22hree months after the deadline, alleging ttefbntaine cannoprove that
Tween or its employees had actual or constructive knowledge plitddde.On April 10, 2017,
Lafontainefiled an Amended Motion to Strike Tween’s Motion for Summary Judgment (Dkt.
#25), on the basis th#tte summary judgment motiamasuntimely. On April 12, 2017, Tween
filed aResponse to Lafontaine’s Motion to Strieeda Motion to Extend Time (Dkt. #26).
LEGAL STANDARD

Rule 56 of the Federal Rules of Civil Procedure states that a party may move rizargum
judgmentat any time until 30 days after the close of all discowegssa different time is set by
a local rule or a court orders otherwise. Fed. R. Civ. P. 56(¢Hhphasis addedRule 16states
that a scheduling ordemayonly be modified for “good causeand with the judge’s consent. Fed.
R. Civ. P 16(b)(4)S & W Enters. v. SouthTrust Bar#l5 F.3d 533, 536 (5th Cir. 2003)Iso,
Rule 6states that if a request is made to extend time after the original time has alneiaely, ex
the court may “for good cause, extend the time . . . if the party failect tsecause of excusable
neglect.”Fed. R. Civ. P. 6(b)(1)(B).

ANALYSIS

Tween assertthat its failure to file its Motion for Summary Judgment by December 27
2016,was justified by “excusable neglect” under Rule 6 of the Federal Rules bP@izedure
(Dkt. #26 at pp. #9). Tween also contends that good cause exists under Rule 16Fafthwel
Rules to extend the dispositive motion deadline to March 31, 2017.

Tween must satisfy both the excusable neglect and good cause requiremenentcipee
Court from granting Lafontaine’s Motion to Strike. Tween primarily arghasit satisfieshese

requirements because it relied solely on Lafontaine’s deposition testimsuapport its summary



judgment motion, but did not have this testimony until February 13, 2017 (Dkt. #26 at p. 8).
Therefore, Tween argues it satisfies the requirementaidedadid not have the information it
relied on to support its summary judgment motion until after the deadline.
Excusable Neglect

Becausdhe deadline for filing dispositive motiommassed before Tween filed its motion
for summaryydgment,Tween mustirst show that its failure to timely act was due to “excusable
neglect.”Fed. R. Civ. P. 6(b)Rivero v. Sunbeam Products, Inblo. SA08-CV591XR, 2010
WL 1752532 (W.D. Tex. Apr. 29, 2010). Relevant factors used to determine “excusable neglect”
include:(1) the dangeof prejudice to the nemovant;(2) the length of the delay and its potential
impact onjudicial proceedings(3) the reason for the delay, including whether it was within the
movant’s reasonable contr@nd(4) whether the movant acted in good faiiverg 2010 WL
1752532, at *1 (citingPioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P’8loip U.S. 380, 395
(1993);Adams v. Travelers Indem. Co. of Cqmte5 F.3d 156, 161 n.8 (5th Cir. 200&or the
following reasons, the Court finds that Tweaits to satisfy excusable neglect

1. Danger of Prejudice to NelMovant

The danger of prejudicéo Lafontaineis clear District courts in the Fifth Circuit have
found prejudice in this context when findiegcusable neglect woulalffect trial preparation.
Deaton v. Kroger CoNo. 4:13€V-254, 2014 WL 3452486, at *2 (E.D. Tex. July 15, 2054
Riverg 2010 WL 1752532, at *{finding excusable neglect would prejudice plaintiff because it
would “impact their preparation for trial in reliance on the scheduling order desijllimeDeaton
the defendant filed a motion for leave andotion for summary judgmeon July 27 and July 30,
2014,over six months after the December 11, 26&8&dline to file summarnudgment motions.

2014 WL 3452486, at *1. THeeatoncourtfound the “potential prejudice to Plaintiff is extremely



high” because the plaintiff was “under the impression that there were no fgrtherds for a
summary judgment motion, and has been preparing for trial in September of RDIHéere,
Tween filed their motion for summary judgment over three months aftetigpesitive motion
deadline Thus,it is likely that Lafontainewas “under the impression that there were no further
grounds” for summary judgment. Also, this case’s pr&ial conference is set for July,22017,
with trial scheduled sometime between Augustthd September 1, 201Therefore, it is likely
thatLafontainehas been preparing for trial, as tigscheduled to start in two months. Thusjra
Riverg hearingTween’s summary judgment motiaould adversely affect.afontainés “trial
preparatiorin reliance on the scheduling order deadlin&sk.”

Courts have also found prejudice wibemsideringan untimely summary judgment motion
could force the parties to go trial without a summary judgment rulin@eaton 2014 WL
3452486, at *2The Deatoncase was scheduled for tra@ily two monthsfter the defendant filed
its untimelysummary judgment motioid. Thereforgthe court warnethat“the parties could be
forced to go to trial without a rulirigon the motion, which would result friurther prejudice to
Plaintiff.” 1d. This was because both parties would have to fully brief the summary judgment
motion two months before triald. Here, trial is also only two months away, and both parties
would have to fully brief the summary judgment motion. This presents the pogdimlitrial
could start without aummary judgment rulingvhich would further prejudice Lafontaine.

2. Length of Delay and Potential Impact on Judicial Proceedings

The delay’s lengthand its potential impact on judicial proceediraso weighs against
finding excusable neglect. District courts in the Fifth Circuit have found delasodsas a few
weeks as too long to find excusable neglBoterq 2010 WL 1752532, at *1. For example, the

deadline to file dispositive motiornis RiverowasMarch 15, 2010ld. The defendant did not file



a motion for leave to file a motion for summary judgment until April 14, 2@L0n refusing to

find excusable neglecthé Riverocourt emphasized that the defendant was “aware as of March
23, 2010, that its own expert’s opinion could serve the basis for a motion for summary judgment,
yet waited until April 14 to seek leave from the Court to file a dispositivéeomdteyond the
deadline.”ld. In this case, Tween should have been aware from the maakemtainefiled suit

that her testimony could be the basis dosummary judgment motion. Yétveen waited until
February 13, 201 %o deposd.afontaine,long after the dispositive motion deadline haaksed.
Moreover, Tweemid not file their summary judgmentotionuntil March 31, 2017, a month and

a half afterdeposing Lafontainelhese lengthy delays are simply too long to suppoeixausable
neglectfinding, especiallyconsidering the impending trial

3. Reason fotheDelay and Whether it was in Control of the Movant

The reason for the delay and whether it wa3ween’s reasonable contralso weighs
againstfinding excusable neglecT.weeris reasonfor the delay in filing itssummary judgment
motion waghe needo “conduct full and complete discovery in the casetgefiling a dispositive
motion.” (Dkt. # 26 at p. 8)Tween argues that it relied solely loafontaines testimony to support
its summary judgment motiorgnd thatfiling the motion at the deadline would have been
premature becaudafontaine had yet to be deposed.

However, Tweerdoes not explainwhy it waited to deposéafontaineuntil nearly six
months afteiit received theScheduling Order on August 25, 2016. Courts have refused finding
excusable neglect when the circumstances leading to the delayitenghe defendant’s control.
Riverg 2010 WL 1752532, at *an Riverq the court found againstxcusable neglect because
“the circumstances leading up to [defendant’s] delay were all within itsatdnkd. This is

becausehe defendant “had the information” upon whittased its summary judgmemiotion



two months before the dispositive motion deadlideHere the CourtrecognizeshatTween did
not havel. afontainés testimony at the time of the dispositive matideadline. Howeveilween
hadfour months to depodeafontaineand draft a summary judgment motimmeethe deadline.
Moreover, Tween does not indicate that it was prevented from dep@dmgaine It should have
been clear to Tween that deposirajontainewould be necgsary tasupporta motion for summary
judgment Lafontaine is the plaintiff herseland according ther testimony, there were very few,
if any, witnesses (Dkt. #22, Exhibit A at p. 8). Thiisis clear that she would have the most
pertinent information that would support arsuary judgment motian

Also, excusable neglect arguments have been rejected when the information the defendant
relied on when filing their motion was known, or should have been known, before the dispositive
motion deadlinelmperiumlP Holdings, Ltd. v. Samsung Electronics Co., Lib. 4:14CV-371,
2016 WL 278971, at *1 (E.D. Tex. Jan. 21, 2016)inhperium the defendat filed a motion for
leave to filefor summary judgment eight weeks after the dispositive motion deaddiéWL
278971, at *1. Theexcusable neglect argumeint Imperiumwas that they did not have the
information necessary to file a summary judgment motion until the day of thesitigponotion
deadlineld. However, the court rejected this argument, because “much of the infornmediezh r
upon by Defendants to support its motion for summary judgment was known, or should have been
known” before the deadlinéd. Here Tween “should have known” the informatidmeliedupon
to support its motion for summary judgment before the deadline. As stated aboee, Sheeld
have known thatafontainés testimony would bessential to support grsummary judgment
motion it plannedto file. Thus,the circumstancethat led to the delay were in Tween’s control,
and Tween should have known the information it was relying on to support its summarynudgme

motion before the dispositive motion deadline. Thiois factor weighs against excusable neglect.



4. Good Faith

Finally, there is no evidencthat Tween did not act in good faith. Howewbis does not
outweigh theother factorsweighingagainst excusable neglect. Therefore, the Court finds that
Tween'’s failure to timely file its summary judgment motion was not justifjeekicusable neglect.
Good Cause

Additionally, because Tween is requesting to modifg Court’s Scheduling Order to
extend the dispositive motion deadline, it must demonstrate “good cause” for the courbto do s
Fed. R. Civ. P. 16(b)(4). The Fifth Circinas established four factors the Court should consider
when determining whether good cause exists: (1) the explanation for the faitureely move
for leave to amend; (2) the importance of the amendment; (3) potential prejudicavingthe
amendmen (4) the availability of a continuance to cure the prejudsee. Bell Tel. Co. v. City of
El Pasq 346 F.3d 541, 546-47 (5th Cir. 2003). Additionally, a party must show that it “could not
have met the deadline despite its diligeh&& W Enters.315 F.3d at 536-38.

1. Explanation for Failure to Timely Move for Leave to Amend

As stated above, Tween does not provide an adequate explanation as to why it did not
timely moveto extend the dispositive motion deadliffieveeris reason for not requesting an
amendment to the Scheduling Order befbeedispositive motion deadline sthat it “did not yet
know that summary judgment would be prgpéecause¢hey had not depose@fontaineat that
time (Dkt. #26 at p. 10). However, as explairadzbve Tween hagailed to explain why it could
not have deposedafontaineearlier than it didDeaton 2014 WL 3452486, at *Riverg 2010
WL 1752532, at *1.If Tween had deposeldafontaineduring the four momis between the
Scheduling Order’s release and tlepdsitive motion deadline, iwould have had the information

it relied on to support its summary judgment motion well before the dea@l@geBennett v.



Consolidated Gravity Drainage Dist. Nb.648 F App'x 425, 429 (5th Cir. 2016)€jectinggood
cause becaugdaintiff “conducted no discovery at all,” and “had she inquired in discovery” she
would have learned the information relied on priotiteamendment deadlineJherefore this
factorweighs against finding good cause to extend the theadl

2. The Importace of the Amendment

Theamendment’'s importanaeeighstoward findinggood cause. However, this is mainly
because any amendment will inherently be important to the party seekamgesament to the
Scheduling Order. It is also important to Tween because if the Court were toesar'y motion
and agree with the arguments mattee Court would grant summary judgnben its favor
However, Tween’s primary argument that the amendmsentportant is that “summary judgment
is proper,” and that failing to hear Tween’s motion would be “wasteful of this Cdumgsand
resources.” (Dkt. #26 at p. 10). But the Court ighla to conclusively determine if summary
judgment is proper in this case. The only briefing this Court has redeiv@dveen’s summary
judgment motion is the motion itselfafontainehas not filed a response to the summary judgment
motion, so the Court is unable to determiiniere is a genuine dispute as to any maltdact
While summary judgment may be proper in this case, Tween’s argumennetpre because the
Court is unable to make that determinationthas time. Therefore, while theamendnent is
important to Tween, it does not outweigh the other factors that weigh against fijodidgause.

3. Potential Prejudice in Allowing the Amendment

The potential prejudice if the amendment is allowed has also been discusbed in
excusable neglect analysfss stated above, if the amendment were allowed and the Coeeidag
to hear Tween’s motion, full briefing of the motion would still have to be filed with thatC

With a trial date fast approaching, it is possible that trial could begin without tim K&ving



ruled on the summary judgment motiddeaton 2014 WL 3452486, at *2. Furthermore, as
explained above, hearing Tween’s motion codidgrupt trial preparation.Riverg 2010 WL
1752532, at *1. Therefore, “because of the possibility of prejudice . . . the court has broad
discretion to preserve the igry andpurpose of the pratal order” Sw.Bell Tel. Co, 346 F.3d

at 547. The Court chooses to exercise that discretion here.

4. Possibilityof Continuance to Cure Prejudice

Whethera continuance could cure prejudigesighsin favor of good cause. Howek;
whatever slight cure in prejudice a continuance may bring does not outweahehéactorghat
weigh against good cause. Furthermore, district judges have broad “disameti to grant a
continuance,” because they have the “power to control their dockets by reatuging ineffective
litigants a second chance to develop their ce8&’W Enters.315 F.3d at 537The Qourt also
chooses to exercise its discretion to not grant a continuance in this case.

5. Diligence

Finally, Tween is unable to show that despite its diligence, it could not have met the
deadlinebecause Tween did not diligenpursuediscovery in the firsplace.The Fifth Circuit has
held that a party does not “diligently pursue discovery” when they filed a motian rtioaths
after a scheduling order deadline, and provided no information about its discoves; Afjee v.
City of McKinney, Tex593 FApp'x 311, 31314 (5th Cir. 2014). The Fifth Circuit ihgeefound
that a party had “not diligently pursued discovery” becausérsadly filed his mation . .. eighty
six days after” the dispositive motion deadlind. Furthermore, the party did naxercise
diligence because Herovided no information regarding [itgfforts to obtain discoveryld. In
this case, Tween has not provided an explanation as to why it could not have dejpostdne

in time to draft a summary judgment motion befdre dispositive motion deadlinalso, Tween



does not mention when it first attempted to depose Lafontaine, or if prior attemppose dheer
were preventedThus, Tween has “provided no information regarding its efforts to obtain
discovery,” and has faiteto prove it diligently pursued discovetg. Tweenargues that because
it completed its discovery before the discovery deadline, it diligentlypteied discovery but
could not meet the deadline. Howevagerelycompletngdiscovery before the discovedgadline
does not satisfy diligence in this instance. If Tween had exercised ddigetius case, it would
have deposetafontainelong before the deadline for dispositive motions had passed. If Tween
planned on filing a summary judgment motion, it should have known it would have had to depose
Lafontaineto support its motion, meaning they would have to depose her before the deadline. As
stated, Tweehad four months to depose Lafontaine and dimsummary judgment motion. Yet
Tween did not depodeafontaineuntil almost two months aftehe deadlineTherefore, Tween
has not showthat “despite its diligence, it could not have met the deadline.
CONCLUSION

The Court findsTweenhas not met its burden in showing eitb&tusable neglect or good
causaunder Rules 16 and B.is thereforeORDERED thatLafontainés Motion to Strike Tween’s
Motion for Summary Judgment (Dkt. #25) is herdBRANTED. The Clerk is instructed to

terminateTweenBrands, Incs Motion for Summary Judgment (Dkt. #2293 an activenotion

SIGNED this 16th day of June, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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