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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
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V. § Judge Mizzant

8

TOM PRICE Secretary of the United States §
Department of Health and Human Services 8§
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ZAIM, M.D., P.A. 8§ Civil Action No. 4:16¢cv387
8§ Judge Mazzant
8
8§

V.

TOM PRICE, Secretary of the United States §
Department of Health and Human Services 8§

MEMORANDUM OPINION AND ORDER

Pending before the Court are Mohammad Nawaz, MMl Mohammad Zaim, M.D.,
P.A.’'s Complant for Judicial Review (Dkt. #landZille Shah, M.D. and Zille Huma Zaim, M.D.,
P.A.’s Complaint for Judicial Reew (Shah Dkt. #1)! The Court, having considered the
administrative records, relevant pleadings, aral arguments of the parties, affirms texision
of the Secretary of thBepartment of Health and Human Servitesevoke Plaintiffs’ Medicare
billing privileges

BACKGROUND

Plaintiff Mohammed Nawaz, M.D. (“Nawaz”) is a Texas cardiologist who mestinder

the Professional Association Mohammed Zaim, M.D., R&waz participated as a provider in

the Medicare prgram.Plaintiff Zille Shah, M.D. (“Shah”) is a Texas primary care physician who

! Docket and administrative record citations refer to civil action nudti€icv386unless otherwise indicated by
“Shah” preceding the citation, which refers to civil action number 43&tv
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practices under the Professional Association Zille Huma Zaim, M.D. 3h& like her husband
Nawaz alsopatrticipated in the Medicagrogram Plaintiffs’ cases are factuglsimilar and allege
the same legal theories. Thus, the Court finds it appropriate to anadyzases together.

Nawaz concedes that he was out of the country during the following periods: 320 18
2011; September 274 October 2, 2011; May-2, 2012; and May 26 June 4, 2013. A.R. at 7,
597-682. Nawaz also concedes that he billed Medicare for services on those dates usiiggi@is
Medicare National Provider Identifier (“NPI")d. Nawaz submitted an affidavit stating he had
two cardiologists “covering for me on the above dates.” A.R. at 871. Shah also cotizddhe
was out of the country for the same dates. Shah A.R. aR22¥2889, 796-94. Shah’s nurse
practitioners performed services, but Shah billed Medicare for heratellunder her own NPI
while out of the country. Shah A.R. at #88. Shah submitted an affidavit stating she had “lined
up primary care providers for coverage in the case of emergency.” Shah A.R. at 641.

The Centers for Medicare and Medicaid Services (“CMS”) utilizes a contracteitablo
Solutions, for administrative services. On September 25, 2014, Novitas Solutions cadtacée
to inform him that his Medicare privileges are being revoked because he submittedss axc
one hundred Medicare claims during documented periods of travel outside of theSiafesh
2011, 2012, and 2013. A.R. at 58%8. CMS accordingly revoked Nawa Medicare billing
privileges under 42 C.F.R. § 424.535(a)(8), effective October 25, 2014, and barred him-from re
enrolling for three years. A.R. at 588. Similarly, Novitas Solutions contacted Shah to inform
her that her Medicare privileges are beregoked because she submitted over ninety Medicare
claims during documented periods of travel outside the United States. Shah A.R2& TNIS
accordingly revoked Shah’s Medicare billing privileges under 42 C.F.R. § 424.535(ag8lyeff

October 30, 2014, and barred her from re-enrolling for three years. Shah A.R. at 721-22.



Following the revocation noticeBlaintiffs submitted corrective action plans to CMS. A.R.
at 58487; Shah A.R. at 7684. On November 7, 2014, CMS determined that based on the
information provided, Nawaz failed to provide “verifiable evidence that [he was] iplizome
with Medicare requirements at the time the revocation was issued[.]” A.R. at 80nated that
the correctivaction plan did “not negate the fact that clainesevsubmitted for services that could
not have been furnished by [Nawaz] on the date(s) of service reported.” A.R. @ndB8cember
30, 2014, CMS similarly determined that based on the information provided, Shahofaiteditie
“verifiable evidence that [she was] in compliance with Medicare requirements amihehie
revocation was issued[.]” Shah A.R. at 699. CMS noted that the corrective action plan did “not
negate the fact that claims were submitted for services that could not have bistieéLiny [Shah]
on the date(s) of service reported.” Shah A.R. at 699.

Plaintiffs also submitted requests for reconsideration to CMS. A.R. af97%hah A.R.
at 68384. On March 9, 2015, CMS upheld Nawaz’'s revocation by issuing an unfavorable
decision. A.R. at 54%51. In its decision, CMS explained tiHdawaz “is accountable for his
billing number privileges per 42 CFR § 424.506(c)(2). The reason of not being aware that a nurse
practitioner cannot file claims under his NPl number without his presence doesrmatthe
deficient compliance.. .” A.R. at 550. Similarly, on March 31, 2015, CMS upheld Shah’s
revocation. Shah A.R. at 648-51.

Nawaz, through his attorneys, sought review of CMS’s revocation decision by an
administrative law judge (“ALJ"). A.R. at 234. The parties filed cross motions for summary
judgment. A.R. at 1121, 14263. The ALJ granted CMS’s motion and upheld Nawaz’s
revocation. A.R. at 25977.The ALJ cited a 2004 CMS Medicare Learning Network notice that

explained, “Physicians do not have to be physically present in the patieatrserg room .. the



physician must be present in the office suite to render assgstinecessary.” A.R. at 5. The ALJ
continued, noting that “what Petitiondoes not denys that he .. submitted or caused to be
submitted claims for services that he allegedly provided on dates when he washeotnited
States. That concessional that CMS needs in order to authorize revocation.” A.R. &hah
similarly sought review by an ALJ, who upheld Shah’s revocation for billingdovices while
outside of the United States. Shah A.R. at 6-34.

Following the ALJ appeal, Nawaz appealed the decision to the Departmental Appeals
Board ("DAB”). A.R. at 259277. The parties briefed the issues and the DAB heard oral argument.
A.R. at 259322. The DAB upheld summary judgment in CMS’s favor, finding that Nawaz had
submitted claims to M#icare wlile out of the country, which directly violates 42 C.F.R. §
410.32(b)(3)(ii). A.R. at821. Similarly, Shah appealed her case to the DAB. Shah A.R. at 194
214. The DAB upheld Shah’s revocation for the same reasons identified in Nawazls 8ppka
A.R. at 6-23.

On June 10, 2016, Nawaz filed a Complaint for Judicial Review, naming Sylvia Mathews
Burwell, Secretary for the U.S. Department of Health and Human Se(thee'Secretary”pas the
defendant (Dkt. #1). On October 6, 2016, Sylvia Mathews Burwell filed an answer (Dkt. #9). On
January 16, 2017, Nawaz filed an opening brief (Dkt. #17). In February 2017, Tom Price replaced
Sylvia Mathews Burwell as Secretary for the U.S. Department of Health andrH8ervices. On
February 6, 2017, Defendant Tom Pricédefl a response brief (Dkt. #21). On March 3, 2017,
Nawaz filed a reply brief (Dkt. #25). On March 6, 2017, Defendant filed-aeply (Dkt. #26).

On May 15, 2017, the Court held oral argument. On June 14, 2017, Nawaz fileebagposent

letter brief (Ikts. #32, #33). On the same day, Defendant filed a response (Dkt. #34).



On June 10, 2016, Shah filed a Complaint for Judicial Review, naming Sylvia Mathews
Burwell, Secretary for the U.S. Department of Health and Human Servides@sféndant (Shah
Dkt. #1). On October 6, 2016, Sylvia Mathews Burwell filed an answer (Shah Dkt. #9). On January
16, 2017,Shahfiled an opening brief (Shah Dkt. #16). On February 16, 2017, Defendant Tom
Price filed a response brief (Shah Dkt. #21). On March 3, 2017, Shdrafileply brief §hahDkt.
#25). On March 6, 2017, Defendant filed a-seply (Shah Dkt. #26). On May 15, 2017, the Court
held oral argumenOn June 14, 201 Bhahfiled a postargument brief $hahDkt. #33). On the
same day, Defendant filed a response ($kth#34).

LEGAL STANDARD

A Medicare provider or supplier whose Medicare privileges have been revoked can pursue
a judicial appeal of the Secretary’s final decision. 42 U.S.C. § 405(g). Judicial refi¢he
Secretarys decision is limited to two quiries: (1) whether the Secretary applied the correct legal
standards; and (2) whether there is substantial evidence in the record to suppornetfaeySec
decision Estate of Morris v. Shala)207 F.3d 744, 745 (5th Cir. 2000) (citiRgul v. Shalala29
F.3d 208, 210 (5th Cir. 1994nthony v. Sullivan954 F.2d 289, 292 (5th Cir. 1992)axmed
Healthcare, Inc., v. Burwelll52 F.Supp.3d 619, 625 (W.D. Tex. 2016) (same). When considering
whether the Secretary applied correct legal standards,scargtrequired to give “substantial
deference” to her interpretation of Medicare's regulatislasxmed Healthcare, Inc152 F.Supp.
3d 619, 625 (citingsirling Health Care 85 F.3d at 215).

When considering whether substantial evidence exists to suppdbecretary's decision,
courts must be mindful that substantial evidence is more than a mere sdohtifaubstantial
evidence is “such relevant evidence as a reasonable mind might accept as adequabetta supp

conclusion.”ld. (quotingRichardson vPerales 402 U.S. 389, 401 (1971) a@dnsol. Edison Co.



v. N.L.R.B, 305 U.S. 197, 229 (1938)). The reviewing court “‘may neither reweigh the evidence
in the record nor substitute [its own] judgment for the Secret&ryd. (quotingHollis v. Bowen
837 F.2d 1378, 1383 (5th Cir. 1988Wltimately, “[i]f supported by substantial evidence, the
decision of the Secretary is conclusive and must be affirnt&id.”"Peterson Mem'l Hosp. v.
Thompson274 F.3d 301, 311 (5th Cir. 2001) (quotiRghardson402 U.S. at 391
ANALYSIS

In Plaintiffs’ briefing, they allege CMS denied Plaintiffsoceduraldue process by
granting summary judgment rather than allowing an oral hearing before thBlAiniiffs contend
they timely requested an oral hearing to which tveye entitled but the ALJ denied them the
opportunity to present oral argument. However, Plaintiffs cite no authority stiggé¢hey ae
entitled to oral argument and concede AdJ is empowered to grant summary judgment, just as
a Court is empowered under Rule 56 of the Federal Rules of Civil Procg@ke #17 at 7). The
Fifth Circuit and other courts approve of administrative summary judgmeredickle caseSee
Cedar Lake Nursing Home v. U.S. Dep’t of Health & Human Se848. F.3d 453, 457 (5 Cir.
2010) (upholding an ALJ’s grant of CMS’s motion for summary judgme@ngstview Parke Care
Ctr. v. Thompso373 F.3d 743, 750 (6th Cir. 2004) (“Given that federal district courts can decide
cases as a matter of law without an oral hearingit would be bizarre if administrative
agencies .. modeled after the federal courts could not follow a similar rule”). The Court finds
the ALJ did not depriv@laintiffs of proceduratiue process.

Next, Plaintiffs allege that CMS based their decision upon an erroimgeysretationof
the law. Specifically, Plaintiffs allege that 42 C.F.R. §.40¢b) does not require the personal, on
site presence of the billing physician. Section 426.10(b) pesyitin general, services and

supplies must be furnished under tleect supervisiorf the physician (or other practitioner).



only the supervising physician (or other practitioner) may bill Medicare fodentiservices.”
(emphasis added). Section 410.32(b)(3)(ii) defines “direct supervision,” and provildes, “t
physician must be present in the office suite and immediately availablenishfaissistance and
direction throughout the performance of the procedure.” The Court finds a atiovi of §
426.10(b) because Plaintiffs could not directly supervise while outside of the Urated. 3t is
undisputed that Plaintiffs were out of the country. Yet Plaintiffs billed Megliearif they had
been in the office suiteThe regulations precisely gnibit Plaintiffs’ actions.See42 C.F.R. 8
424.535(a)(8)(i)(B)prohibiting providers from submitting claims when the “directing physician
or beneficiary is not in the state or country when services were furnjstediis posthearing
briefing, Nawaz agin asserts that a nurse practitioner may bill under the original billing
physician’s NPI rather than the supervising physician’s NPI. But theatsmnug Nawaz cites
provides, “only thesupervisingphysician (or other practitioner) may bill Medicare for incident to
services.” 42 C.F.R. 8§ 426.10(b)(5) (emphasis addad}her,even if the regulations were not
clear, the @urt is required to give “substantial deference” to the Secretanygspretation of
Medicare's regulationdaxmed Healthcare, Inc152 F.Supp.3d 619, 625 (citingsirling Health
Care 85 F.3d at 215)The Court findghe Secretary applied the correct legal standandsdid

not baseherdecision on an erroneous interpretation of the law.

Plaintiffs also challenge their Medicare billing privilegesocation on factual grounds.
Nawaz contends he did not abuse his Medicare billing privileges bemaddemonstrated that
with respecto the billings in question where he was out of the country, there nevertheless was
proper coverage arglipervision by another practitioner in compliance with the law” (Dkt. #17 at
p. 14).Nawaz supports this theory based on an affidavit he submitted, which states he had two

cardiologists “covering for me on the above dates.” A.R. at 8iidh makes similaarguments,



supported by a similarly vague affidavit. Shah A.R. at 641. As the DAB noticed, it isauncle
whetherPlaintiffs argue thanurse practitioneror other physicias provided thesupervisionfor
services “incident to” the billing physician’s catéowever,both arguments fail. IPlaintiffs are
referring to a nurse practitioner as supervisor, the nurse practitioner wishéd the services
would be the auxiliary personnel and could not supervise herself under § 410.26(b)(5).

If Nawaz is refermg tothe alleged “2 cardiologists covering for [him] on the above dates,”
his argument would still fail. A.R. at 878&imilarly, if Shah is referring téhe primary care
providers she “lined up.. for coverage in the case of emergency,” her argument would still fail.
Shah A.R. at 641First, the allegatiosareoverly vague. The regulations require direct supervision
in the office suite an®laintiffs havenot provided “specific evidence in the summary judgment
record demonstrating that there is a material fact’isggarding the alleged coveripysicians
Forsyth v. Barr 19 F.3d 1527, 1533 (5th Cir. 1994) his original briefing, Nawaz citesnderson
to urge the Court to accept the vagassertion that the two cardiologists “covering” for Nawaz
somehow neutralizes the clear violation of Nawaz billing Medicare under higtle out of the
country.Anderson v. Liberty Lobby77 U.S. 242, 255 (1986) (determining the “evidence of the
nonmnovant is to be believed, and piktifiableinferences are to be drawn in his favor”) (emphasis
added). But Nawaz asks the Court to draw an unjustifiable inference. Eliendburt were to
draw the unjustifiable inference that cardiologists were botbkit® and directly supervising the
nurse practitioners, it is undisputed that Nawaz billed Medicare under hat NiBIfull rate while
out of the country. Nawaz offers no evidence to allow the Court to draw an inferenod+-ess
a justifiable one-to show he did not clearly violate 42 C.F.R. § 426.10(b).

Secondeven if thePlaintiffs’ allegedcovering physicianslirectly supervised the nurse

practitioners—which the administrate record does not suppetPlaintiffs incorrectly hlled



Medicare undetheirr own NPIs. Nawaz billed for his full rate unddris NPl as if he were
supervising the nurse practitioner, which the regulations clearly prohtb#e42 C.F.R. §
424.535(a)(8)(i)(B) (prohibiting providers from submitting claims when the “tliivg@hysican
or beneficiary is not in the state or country when services were furnisiié@”same is true for
Shah. The administrative record does not contain any evidence that the aegréugphysicians
directly supervised the nurse practitioners. The Chinots the Secretargpplied the corredegal
standardand kasedher decision on substantial eviderice.

Plaintiffs also contend that CMS violated their due process rights for fadiegnsider
their corrective action plalaintiffs allege theorrective action plans were “totally ignored” and
the Secretary “faile[d] to give even the slightest consideratmtiiem (Dkt. #25 at p.-55). First,
CMS received and evaluated Plaintiffs’ corrective action plans. CMS explaia¢dntiile
Plaintiffs corrective actiorplars “give[] an explanation of the circumstances, [it did] not negate
the fact that claims were submitted for services that could not have beeshédrby you on the
date(s) of service reported.” A.R. at 360; Shah A.R. at $88ond, Rintiffs provideno support
for the notion that CMS must accepeir corrective action pla The regulations recognize that
CMS may “refuse[] to reinstate a provider or supplier's billing priviegég2 C.F.R. 8
405.809(b)(2)Third, “[t]he refusal of CMS or its contractor to reinstate a provider or sujgplier
billing privileges based on a corrective action plan is not an initial determinatidmpéct to this

Court’s review.ld. Finally, even if the Court had jurisdiction to consider Plaintiffs’ argusie

2 Plaintiffs argue that the ALJ relied d#HS Special Agent Matthew Kirk’s “conclusory” and “argumentative”
declaration(Dkt. #21 at p. 17); (Shah Dkt. #21 at p. 1Bt the ALJ did “not rely on anything in the affidavit to
establish facts that are in dige.” A.R. at 11;Shah A.R. at 12. The Court fintisat becausPlaintiffs conceedthey
billed Medicare while out of the counirthere is sufficient evidende uphold theSecretary’s decision teevoke
Plaintiffs’ Medicarebilling privileges.



Plaintiffs have not shown CMS'’s decision lacked substantial evidence or appliedtinedniaw.
SeeEstate of Morris 207 F.3cdat 745.

Next, Plaintiffs contend CMS’s revocation constitutes a “taking” under thén Fift
Amendment. This claim fails dhe outset because Plaintiffs cannot show they hold a protected
property interest in their continued participation in the Medicare program. EerdlimMedicare
as a provider is not a constitutional right. Plaintiffs rely on a Ninth Circuit @pitinat concluded
a physician had a liberty interest that was implicated by his exclusiontimMedicare program.
SeeErickson v. U.S. Dep't of Health & Human Sep&/ F.3d at 86263 (9th Cir. 1995). But
“[n]o Fifth Circuit authority exists for the proposition that physicians hayeotectable liberty
interest in their status as participating health care providers undédvietiSudderth v. Shalaja
1999 WL 1095329, *45 (E.D. La. Nov. 30, 1999kee Kahn v. Inspector Gen. of U.S. Dep't of
Health & Human Servs848 F. Supp. 432, 438 (S.D.N.Y. 1994) (finding that plaintiff “does not
have a protected property interest in continued participation in the federalaegrograr]
and so his “exclusion from these health care programs was not an unconstitutiona).taking”

Finally, Plaintiffs allege the “horrendous penalties imposed were arbitramycicaus, and
unsupported by law” (Dkt. #25 at p. Blaintiffs cite anumber of inapplicabland minimally
persuasiveases where various courts have deemed administrative penalties exdéssimely
Fifth Circuit opinioncited, In re Bell Petroleum Services readily distinguishable. 3 F.3d 889,
905 (5th Cir. 1993)In that case, the Environmental Proi@ctAgency sought to impose the total
cost of cleanup on a single company that was only partially responsible famioating a local
water supplyld. Here, nothing in the administrative record indicates that Plaintiffs are notywholl
responsible for billing Medicare while out of the country. FurtBeGtion 424.535(c)(19learly

provides that revocatiorast“a minimum of 1 year, but not greater than 3 years, depending on

10



the severity of the basis for revocatibithe DAB concluded that a thrgear evocation was
appropriate because Nawaz and Shah submitted over 90 Medicare claims each vdfitbeout
country. A.R. at 10; Shah A.R. at 72The Court agreewith the DAB and finds the Secretary
applied the correct legal standaatsd basedher decision to revok®laintiffs’ billing privileges
for three yearsn substantial evidence in the recdgdtate of Morris207 F.3cat 745.
CONCLUSION

The Court findsthat because the Secretary based demision torevoke Plaintiffs
Medicare billing privileges othe correct legal standards arslibstantial evidence, the decision
of the Secretary is conclusive and must be affirm8ai"Peterson Mem'l Hosp. v. Thompsary}
F.3d 301, 311 (5th Cir. 2001) (quotiRichardson402 U.S. at 391).

It is thereforeORDERED that Mohammad Nawaz, M.D. and Mohammad Zaim, M.D.,
P.A.’s and Zille Shah, M.D. and Zille Huma Zaim, M.Difseeyear Medicare billing privilege

revocations are herel®yFFIRMED.
SIGNED this 28th day of June, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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