United States of America, ex rel Michael J. Fisher v. JPMorgan Chase Bank, N.A. Doc. 148
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EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

UNITED STATES OF AMERICAgxX rel,
MICHAEL J. FISHER KEITH
FRANKLIN, CHEZZA HARTFIELD, and
REGINA MCPHAUL

Civil Action No. 4:16€CV-00395

V. Judge Mazzant
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JPMORGAN CHASE BANK N.A.

MEMORANDUM OPINION AND ORDER

Pending before the CoustDefendant JP Morgan Chase Bank N.A.’s Motion for Summary
Judgment Under the Public Disclosure Bar (Dkt. #1086aving considered the motion and the
relevant pleadings, the Court finds thia motion should be denied.

BACKGROUND

In 2008, the United States faced a housing crisis caused, in part, by mortgagedraud a
predatory lending. The crisis caused home prices to plummet and foreclosures to skyrocket,
leaving homeowners with negative equity in their honigistressed homeowners were unable to
sell or refinance their homes to meet their mortgage obligatibnsesponse to this isis, the
Government enacted the Emergency Economic Stabilization Act of 2008 (“EEB#ihie Mae
entered a Financial Agency Agreement for a Homeownership Preservatiornthen@&SA with
the U.S. Department of Treasury (“Treasury”), whereby the Treasithorized Fannie Mae to
act as a financial agent of the United States for EESA programs.

The Home Affordable Modification Program (“HAMP”), administered by theaSury
Department, was a voluntary program under EESA designed to prevent avadetiesires by

providing homeowners with affordable mortgdgan modifications and other alternatives to
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eligible buyers.HAMP’s primary goal was to relieve the burden on homeowners by lowering their
mortgage payments to 31% or less of their gross monthly iecamvestors would receive
payments and a guarantee that no modification would result in a mortgage s®tthale the net
present value of the propertyn return, mortgage servicers, in addition to their annual servicing
fees, received HAMP incentivpayments to complete the modification€g£ach successful
modification entitled the servicer from $1,2@0000 depending on how long the mortgage was
delinquent. From the program’s start in 2009 through the second quarter of 2016, HAMP
generated more than6 million permanent modifications.

In 2009, Defendart-oneof the countrys larges mortgage servicers by volumesnrolled
in HAMP. On July 31, 200Defendanexpressly certified its compliance with HAMP guidelines
and applicable federal laws in signitirge initial Servicer Participation Agreement (“SPAMhe
SPA name®efendantas the servicer and “Fannie Mae, solely as Financial Agent of the United
States’ as the administratorThe SPA also names Freddie Mac as a compliance afjemparties
signal a Financial Instrument on the same day, which details the representatioastiegrand
covenants thdDefendanis obligated to make in connection with its participation in HAMIRe
Financial Instrument was fully incorporated into the S Mard 24, 2010Defendant signed
an Amended SPADefendangtlso signed annual certifications, a prerequisite to receiving HAMP
payments.

Defendantexpressly represented in the SPAs and annual certificationglthétwas in
compliance with the terms and guidelines of HAMP; (2) it was in compliance with dltapp
laws and requirements; (3) it created and maintained an effective HAMRupragid committed
the resources needed to employ enough trained, experienced personnel with th@dools a

technology necessary to provide quality service to homeowners; and (4) it had dgequate



documented and monitored its compliance and immediately reported to the Government any
credible evidence of material violations of these certifications.

On February 8, 201Defendantand the Department of Justice, Department of Housing
and Urban Development, and 49 state attorneys general entered into a $25 billiomesettle
agreement to address allegations of 4earvicing deficiencies, including HAMW#olations. The
Government brought suiand the parties submitted a consent order thated StateDistrict
JudgeRosemary M. Collyeof theUnited State®istrict Court for the Districof Columbia entered
in April 2012. The consent order releas€skfendantfrom liability arising out of “Covered
Servicing Condugt including HAMP participation and implementation, occurring on or before
February 8, 2012.

On September 27, 2013, relator kel J. Fisher filed a complaint agaibstfendantn
the Southern District of New York on behalf of the United Statiésging multiple violations of
the False Claims Act, 31 U.S.C. 88 372932 (“FCA”). On November 3, 2015, Keith Franklin,
Reginald McPhaul, and Chezza Hartfield joined Michael J. Fisher as relatdlesctjvely,
“Relators”). On June 2, 2016, the Southern District of New York transferred the case to this Court.

On January 30, 2019 Relators filed their operative comple—Qui Tam
Plaintiffs/Relators’Sixth Amended Complaint (Dkt. #1}5-alleging thatafter February 8, 2012,
Defendansystematically violated HAMP guidelines and knowingly presented falsawdulent
claims to the Governmeim order to obtairmore than $430 millioin HAMP payments On
December 13, 2018, Defendant filed its Motion for Summary Judgment Under the Public
Disclosure Bar (Dkt#106). Relators filed a response in opposition to Defendant’s motion on
February 6, 2019 (Dk#117). Defendant filed a reply in support of the motion on February 22,

2019,and Relators filed a suieply to the motion on March 8, 20{Bkt. #122; Dkt. #126).



LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported claim
or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment is proper
under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant shows thaisthere
genuine dispute as to any material fact and the movant is entitled to judggreentatter of law.”

FeD. R.Civ. P.56(a). A dispute about a material fact is genuine when “the evidence ithatich

a reasonable jury could return a verdict for the nonmoving pa#tlyderson v. Liberty Lobby Inc.

477 U.S. 242, 248 (1986). Subdtae law identifies which facts are materiddl. The trial court

“must resolve all reasonable doubts in favor of the party opposing the motion for summary
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd&55 F.2d 598, 602 (5th Cir. 1981).

The party seeking summary judgment bears the initial burden of informi@ptheof its
motion and identifying “depositions, documents, electronically stored informaffagwits or
declarations, stipulations (including those made for purposes of the motion only), adsjissi
interrogatory answers, or other materials” that demonstrate the abdeaageouine issue of
material fact.FED. R.Civ.P.56(c)(1)(A);Celotex 477 U.S. at 323If the movant bears the burden
of proof on a claim or defenserfahich it is moving for summary judgment, it must come forward
with evidence that establishes “beyond peradveralliref the essential elements of the claim or
defense.” Fontenot v. Upjohn Cp.780 F.2d 1190, 1194 (5th Cir. 198@mphasis in original)
Where the nonmovant bears the burden of proof, the movant may discharge the burden by showing
that there is an absence of evidence to support the nonmovant'sSCeetex 477 U.S. at 325;
Byers v. Dall. Morning News, In209 F.3d 419, 424 (5th Cir. 2000).

Once the movant has carried its burden, the nonmovant must “respond to the motion for

summary judgment by setting forth particular facts indicating there is a genuieefosdrial.”



Byers 209 F.3d at 424 (citing\nderson 477 U.S. at 24849). A nonmovant must present
affirmative evidence to defeat a properly supported motion for summary judghretarson477
U.S. at 257. Mere denials of material facts, unsworn allegations, or argumentsentidresin
briefs or legal memoranda will not suffice to carry this burden. Rather, the Court sequire
“significant probative evidence” from the nonmovant to dismiss a request for sunuagmnyent.
In re Mun. Bond Reporting Antitrust Litigg72 F.2d 436, 440 (5th Cir. 1982) (quotiprgrguson
v. Nat'l Broad. Co, 584 F.2d 111, 114 (5th Cir. 1978)). The Court must consider all of the
evidence but “refrain from making any credibility determinations or wegglire evidence.”
Turner v. Baylor Richardson Med. Gtd76 F.3d 337, 343 (5th Cir. 2007).
ANALYSIS

Relators bring thisqui tam action pursuant to the False Claims Ac81 U.S.C.
§3729(a)(1)(AHB). Defendant moves the Court to enter summary judgragainst Relators
under theFCA'’s public-disclosure bar. Thpublic-disclosure ar “applies Wheneverqui tam
relators bring a suit based on publically available informdtiobnited States ex rel. Colquitt v.
Abbott Labs. 858 F.3d 365, 373 (5th Cir. 201{Quoting United States ex rel. Jamison v.
McKessonCorp, 649 F.3d 322, 327 (5th Cir. 20)1)There is an exception to thmublic-
disclosurebar if the relator is the original source of the informationd. (citing 31 U.S.C.
§3730(e)(4)(A).! The Fifth Circuit has explained the purpose of ihblic-disclosure &r and

the original-surce exception

1. Infull, 8 3730(e)(4)(A)provides:

The court shall dismiss an action or claim under this section, unless dipotbe Government, if
substantially the same allegations or transactions as alleged intithre araclaim were publicly
disclosed{i) in a Federal criminal, civil, or administrative hearing in which tlezv&nment or its
agent is a partyji) in a congressional, Governmekxtcountability Office, or other Federal report,
hearing, audit, or investigation; @ii) from the news mediainless the action is brought by the
Attorney General or the person bringing the action is an original soutie fformation.



Together, the public disclosure bar and its original source exception catleate

incentives for individuals to bringui tamsuits under the False Claims A&hen

the facts showing fraud are veiled, relators who discover them should receive

reward for bringing claimsEven when the facts are publicly disclosed, a relator

who is an original source may still bring something of value to the table and thus
deserves to benefit.In other cases, the gowvenent—for whom the public
disclosure bar is not an impediment to-stgither has notice of the wrongdoing or

gains nothing from a relator with indirect knowledge of the same fédkswing

private individuals to sue in those situations would provide anmecessary

windfall.

Id. (citing United States ex rel. Branch Consultants v. Allstate Ins.560.F.3d 371, 376 (5th Cir.
2009) United States ex rel. Springfield Terminal Ry. Co. v. QuidrF.3d 645, 64%1 (D.C. Cir.
1994).

Courts in the Fifth Circuit ask three questions to determine whethpubtie-disclosure
bar applies: (1) whether there has been a ‘public disclosure’ of allegations or tramsacti
(2) whether thequi tamaction is ‘based upon’ such publicly disclosed allegations, anifl $8)
whether the relator is the ‘original source’ of the informatiodriited States ex rel. Reagan v. E.
Tex. Med. Ctr. RégHealthcare Sys.384 F.3d 168, 173 (5th Cir. 200@juotation omitted).The
Court is not required to rigidly follow the thregeps. Jamison 649 F.3dat 327 (“[Clombining
the first two steps can be useful, because it allows the scope of the reletiors in step two to
define the ‘allegations or transactionisat must be publicly disclosed in step oliesée United
States ex rel. Fried v. W. Indep. Sch. D27 F.3d 439, 442 (5th Cir. 2008). When determining
if an action is barred by the pubfitsclosure provision, the defendant bears the burden tbtpoin
documents or transactions on which the relator’s complaint is b&sedd.“[O]nce the opposing
party has identified public documents that could plausibly contain allegationesadt@ns upon

which the relatos action is based, the relator bears the burden of demonstrating that they do not.”

Id.



Defendant argues that the puktiisclosure bar applies becaugp) the allegations in the
complaint are based on public disclosurasd (2) none of the relators are original sources
(Dkt. #106). Relators disagree with Defendant on both points {2&7). Becausehe Court
finds that allRelators are original sourcethie Court need only address Defendant’s second
argument

I. All Relators Are Original Sources

All Relators fall under the originaource exception to the publiisclosure bar for their
separate allegations of fraud against Defendddtiginal source” is defined by statute:

For purposes of this paragraph, “original source” means an individual who either

(i) prior to a public disclosure under subsection (e)(4)(a), has voluntarily disclosed

to the Government the information on which allegations or transactions in a claim

are based, or (2) who has knowledge that is independent of and materialtp add

the publicly disclosed allegations or transactions, and who has voluntarily provided

the information to the Governmemefore filing an actiomnder this section.

31 U.S.C. 8§ 373@)(4)(B) “To be an original source, a person must have direct and independent
knowledge of the information owhich the allegations are basedColquitt, 858 F.3d at 374
(citing Little v. Shell Expl. & Prod. Cp690 F.3d 282, 292 (5th Cir. 20)2)“If someone relies
upon the public disclosures at issue, then his or her knowledge is not indegende(titing

Fried, 527 F.3cat 442-43).

Defendant contends Relators are not original sources. Specifically, Defemaiatains
that Relators Franklin, Hartfieldnd McPhaul cannot be original sources because theyatid
disclose their information to the Governmébéforefiling anaction,” which Defendant interpet

to mearnthe filing of the original complainfDkt. #106 at pp28-30). Defendant claims Relator

Fisher is not an original source because he does not possess independent infohaation t

2. The Court recently held that the allegations in a similar complaint imgoRelator Fisher were based on public
disclosures.SeeU.S.Ex rel. Fisher v. Ocwen Loan Servicjrid_C, 4:12CV-461, 2016 WL 303171%t*6 (E.D.
Tex. May 25, 2016)



materially adds to the public disclosu(Békt. #106 at pp30-34). The Court addresses and rejects
the Defendant’s arguments in turn.
A. RelatorsFranklin, Hartfield, and McPhaul Are Original Sources

Relators Franklin, Hartfield, and McPhaul did not initially join Rel&tisherin filing this
qui tamsuit. RelatorFisheradded RelatoFranklin in the Second Amended Complaint added
RelatorsHartfield and McPhauh the Third Amended Complaint. Focusing on‘thefore filing
anaction”language og 373@e)(4)(B), Defendant contends thlatorsFranklin, Hartfield, and
McPhaul cannot be original sourcas a matter of lavbecause they did natisclose their
information to the Government befdRelatorFisherfiled theoriginal complain{Dkt. #106 at pp.
28-30)3 Alternatively, Defendant argues tiRelators Franklin, Hartfield, and McPhisufailure
to addany new claims to thqui tamsuit precludes them from being original sour¢bgt. #122
at p.8).

The Court finds that Relators Franklin, Hartfield, and McPharel original sources
because(1l) as a matter of lawa relatorwho provided informatiorio the Governmertoncerning
new clains of fraudulent condudieforefiling an amended complaimgualifies as an original
source? and (2) Relators Franklin, Hartfield, and McPhalieged new, discrete claims of

fraudulent conduchgainst Defendant

3. Defendant also states that Relators Hartfield and McPieaer filed disclosure statements with the Government
before joining the suitl¥kt. #106 at p. 30). However, before joining the suit, Relators HartfieldviariRhaul filed
disclosure statements with the Governmemd the Government interviewed Relatdtartfield and McPhaul
(Dkt. #117 at p23).

4 A relator alsanustcomply with the othehalf of this originalsource test: that it h&&nowledge that is independent
of and materially adds to the publicly disclosed allegations or transactioris31U.S.C.§ 3730e)(4)(B). However,
the Court does not address tfequiremenhere becaudeefendant does not disputetRelators Franklin, Hartfield,
and McPhaul meghis requirementSeeg(Dkt. #106 at pp28-32; Dkt. #117 at pp21-22).
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i. A Rdator Who Disclosed New Claimsof Fraud to the Government Prior to Filing
an Amended Complaint May Qualify asan Original Source

The Court finds that a relator who provided information to the Government concerning
new claims of fraudulent conduct before including those claims in an amended commalgint
qualify as an original sourdeased on the text of the origiredurce exceptian

The draftsmanship of the FCA “has its quirk&lhited Stategx rel. Merena v. SmithKline
Beecham Corp.205 F.3d 97, 1043d Cir. 2000)(Alito, J.). As therJudge Alito noted, one of
those “quirks” is thathe FCAIs “based on the model of a singleim complaint,” despite the
reality that mostqui tam actionsassertmultiple claims of fraudulent conduct Id. at 10302
(citation omitted).The Third Circuitthen gave several examples to “illustrate this pattermd it
reasonedhat throughout the FCAan “action” oftenrefers to anindividual claimwithin a multk
claim complaint.Seed. at 102.

This FCA-specific analysisnforms the Court’s interpretatidrere So,while the original
source exception requires a relator to haweluntarily provided the information to the
Governmentbefore filing an actiofi 31 U.S.C. 83730(e)(4)(B) “action” is not tobe rigidly
interpreted as thi#ling of the original complaint.SeeMereng 205 F.3dat 102 (discussing how,
throughout the FCA, “action” properly refers to a single claim in a roldtm complaint).
Consistent withits accepted meaning withithe FCA, “an action” under the originaource
exceptioncan refetto a single claim in a mukglaim complaint. Accordingly, a relator’soriginal-
source statuss to be determined on a clainy-claim basis.There is no cutoff ahefiling of the
original complaint as Defendant urges.

Defendantttempts to distinguisMerenain two ways: (1py arguing that itseasoningds
limited to theinterpretation of th@ublic-disclosure bgrand(2) by invoking theexpressio unius

canonto reason that, by adding the word “claim” to the pubigclosure bar but not to the original



source exceptiom a 2010 amendment, Congress acted intentionally and purposely to exclude
“action” from referring to a claimunder the originalsource exceptio{Dkt. #122 at p6).
Defendant’s strainedhterpretationof both Merenaand the effect of the 2010 amendment
unpersuasive.Defendant is correct thaflerenastated: Thus, in applying section (e)(4)he
publicdisclosure bat]it seems cleahat each claim in a multlaim complaint must be treated as
if it stood alon€. Mereng 205 F.3d at 102.However, Defendant reads this sentence to the
exclusion of the rest of trenalysis The Third Circuiexamined the FCA'’s structure, interpreted
the meaning of “action” throughout the FCA, and tlagpliedthat interpretatiorio the publie
disclosure bar Id. at 10102 It did not, as Defendant suggesdisiit its interpreation tothe
public-disclosure bar.

Defendant’'sexpressio uniusrgument is likewise unavailingDefendantasserts that
Congressaddedthe word “claim” to the publidisclosure bain its 2010 amendmend the FCA
to “fix the problem that thedudge Alito identified”in Mereng and that Congress’s failure to
similarly amend the relevant portion of the orighsalurce exceptiorepresentan intentional and
purposefukexclusion(Dkt. #122 at p.7). But as discussed abalve,“problem”Merenaidentified
is astatutewide “quirk[].” Id. at 10102 (identifying that the Statuteis based on the model of a
singleclaim complaint. (emphasis added))And as the Supreme Court recently discussed, the
expressio uniuganoncan be overcome by context ancbfitrary indications that adopting a
particular rule or statute was probably not meant to signal any excluditarx v. Gen. Revaie
Corp, 568 U.S. 371, 38R013). The entire structure of the FCA is an indication thaettpgressio
uniuscanondoes not apply as Defendant urg8ge Mereng205 F.3d at 108stating that, despite
referring to “the action,” the is no dispute thahe FCA allows the government to take over only

certain claims in a muktlaim action, dismiss only certain claims in a mualéim action,and
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settle only certain claims in a muttiaim action, and thatwe are aware of no decision holding
that this ismproper”).®

In addition to iteexpressio uniuargumentDefendant citeto Rockwel] Duxbury Ocwen
and Branch Consultantso supportits interpretation(Dkt. 106 at pp.28-29) (citing Rockwell
Intern. Corp. v. United StateS49 U.S. 4572007) United Stategx rel. Duxbury v. Ortho Biotech
Products, L.P.579 F.3d 13 (1st Cir. 2009)nited Stateex rel. Fisher v. Ocwen Loan Servicing
LLC, 4:12CV-461, 2016 WL 3031713 (E.D. Tex. May 25, 2016)S. ex rel. Branch Consultants,
L.L.C. v. Allstate Ins. Cp782 F. Supp. 2d 248 (E.D. La. 20L1Jhese casedonot persuade the
CourtthatDefendant’s argumeiig correct

Defendant asserts that Duxbury, the First Circuit held that relatare “ required, in
order to qualify as an ‘original source,” to provifdieeir] information prior to the filing of the
Original Complaint rather than’ subsequent amended complaints” &6 at p. 29jemphasis
and alterations in origina(quotingDuxbury, 579 F.3d at 28).This is not what the First Circuit
held inDuxbury The relevant portion dduxbury—quoted in its entirety-states:

As an initial matter, the Amended Complaint alleges Redator McClellandoes

not bring any new legal clainagainst [OBF, but rather adds additional supporting

facts to the legal claims previously made [in the Original Complaitils the

district court correctly concluded that McClellan was required, in order to gualif

as an original source, to provide his informatwior to the filing of the Original
Complaintrather thanthe Amended Complaint.

Duxbury, 579 F.3d at 2&alterations in original{emphasis added) (citatiorsd quotations

omitted. Duxburyholds that a relator does not qualify as an original source by providing his

5 The upshot of Defendant’s interpretation is untenable. Defendant attensptsinds expressio uniuargument to
the originatlsource exceptionBut if Congress’dailure to amend the originalource exceptiowasevidenceof its
exclusionaryintent, its failure toamend the numeroustatutewide referencet an “action”shouldalso betaken as
evidence of exclusionary intentBecause the FCA clearly allows for claby-claim treatment despiteepeated
references to an “actighMerenag 205 F.3d at 102taking Defendant'sexpressio uniugsrgumentto its logical
conclusionwould upend the proper application of the FC8eeTarrant Regl Water Dist. v. Herrmann569 U.S.
614, 29-30 (2013)(declining to accept petitioneraxpressio uniugirgumentbecause doing so would produce
anomalous resulis other sections of the statute).
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information prior to the filing of an amended complaidten he does not bring any new claims
against thedefendantand instead, merely adds fattsthe original complaint.ld. In fact, the
relevant portion oDuxburysuggests that a&lator brining new claims in an amended complaint
couldqualify as an original source ifdisclose& theinformation to the Government prior to filing
the amended complainSee id.

The Court has previously found tHa@ixburydoes not prevent a relativom qualifying as
an original source for allegatiomsldedin an amended complaint, so long as the allegations are
new. Ocwen 2016 WL 3031713at *7 n.7. Defendant is correct that this Calgostated in
Ocwenthat“the only requirement of thra@riginal source element relates to when the suit was filed,
not when he public disclosure was matdd. at *8. Howeverthe Court made this statemeémt
discussing whether a relator must disclose his or her information to the Gowmetrefae the
alleged fraud is publicly discloséd.Seeid. But that is not the question here. The question is
whether a relator may qualify as an original source for allegatizetosed to the Government
after filing the original complairt-not whether a relator may qualify as an original source when
he failed to disclose his information to the government before the allegedwesuplublicly
disclosed. Thudefendant’s use ddcwento support its argument is unpersuasive.

Branch Consultars lends the most support to Defendant’gosition but it is
distinguishable. In Branch Consultantshe relator filed an amended complaint, adding a new
inflated-revenue claim. 78E. Supp. 2d at 259. It also made two supplemental disclosures to the
Government prior to filing its amended complaint but after filing its original complaidt.

Importantly, in the version of the FCA addressed by the coltanch Consultanfgdetermining

6. Although the issue before the Court did not aris®émven it could have. IrDcwen Relator Fisher filed the
Original Complaint and the First Amended Complaint added Relaian BBullock. 2016 WL 3031713at *1.
However, in challenging the relators’ origirsdurce status, the defendaint®©cwendid not raise the argument raised
here. See idat*7 n.6.
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whether a relator was an original sourgas a jurisdictional questionld. at 258 see also
Rockwel] 549 U.S.at 46768 (holding that determination of originsburce statusvas a
jurisdictional determination)The relator argued that even if it was not an original source at the
time it filed its complaintjt becamean original sourcafter making the supplemental disclosures
to the Government.ld. Relator argued that ¢hfiling of its new claim and its supplemental
disclosures “should influence the Court’s jurisdictional analydid.”

The court’s entire opinier-including its conclusion that the court could not consider
relator’s supplemental disclosuresvas examined through the lens of the court’s jurisdiction over
relator’s claims.Id. at 270. In its analysis, theourt stated

In making its original source showinfthe relator] cannot rely on the two

supplemental disclosures it made to the government after filing the original

complaint but before filinghe First Amended ComplaintBecause the Court

cannot acquire jurisdictiobecause of changed jurisdictional facts, as discussed

suprg the Court must look to the disclosures Branch made before it filed suit.

Id. at 269-70 footnote andtitationomitted). This analysis, and the conclusion that the court could
not consider thesupplemental disclosures in addressing whether relator was an origina, sourc
turned on the jurisdictional “timef-filing rule,” which the court held applied clearly tbe
originalsourcedetermination Id. at 260—-61.

SinceBranch ConsultantsCongress has amended the FCA and removed the jurisdictional
component to the publidisclosure bar andriginalsourceanalysis E.g., Abbott v. BP Expl. &
Prod., Inc, 851 F.3d 384, 387 n.2 (5th Cir. 201 Because theriginal-source analysiso longer
preserdg a question regardingurisdictional facts the analysis inBranch Consultants-and the
conclusion drawn from that jurisdictional analysis—doesmgticatethe question here.

Finally, in Rockwel] the relator attempted to piggyback his origismirce status with

respect to his unsuccessful spraijgation-fraud claim onto his successful pondcrirud claim.
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549 U.S. at 466, 476. Although dealing with the version of the WiBdre originalsource status
was a jurisdictional questiord. at 467468, the Supreme Court noted that origisalircestatus
requiresa claimby-claim determination, citing thedfudge Alito’s opinion irMerenafavorably.
See id.at 476 (citing Mereng 205 F.3d at 102). Nothing iRockwellsupports Defendant’s
argumentefore the Court today.

As demonstrated, none of Defendant’s cited caspport its argument that to qualify as
an original source, a relator mustkeits disclosures before filinthe original complaint.In its
search, the Court fournited on-point authorityas well In McBride,the relator sought to add
three new relators pursuant to Federal Rule of Civil Procedur&idfed Stateex rel. McBride
v. Halliburton Co, CIV.A.05 00828 HHK, 2007 WL 1954441, at *3 (D.D.C. July 5, 2007). The
defendants challenged the relabgrasseting the publiedisclosure barld. The court noted that
its analysis must be conchked on a clairby-claim basis “Under Rockwel] then, the relevant
guestion kbre is whether the new relatordaims would have been doomed by section (e)(4) if
they hadbeen asserted in a separate actidd.”(citing 549 U.S.at 473). Theourt heldthat he
new relatorsverenot original sourceand couldnly qualify if theyhad“voluntarily provided the
information to the Government before filing thelaims” 1d. at *4 (emphasis addedgitation
and quotation omitted) Although not directly on pointand again dealing with the unique,
jurisdictional considerations in the p2810 FCA McBrideimplies that a original sourcés only
required to disclose information to the Government before fit.igaims and not before filing
the original complainas Defendant argues

In a similar case, a relatdiilson, sought to add another relatéilen, to the suit pursuant
to Rule 15.United Stategx rel. Wilson v. Bristol Myers Squibb, In@6CV12195NG, 2011 WL

2462469, at *7 (D. Mass. June 16, 20Xfj,d, 750 F.3d 111 (1st Cir. 2014). Although Allen
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claimed to be an original source, did not disclosany information to the Government before the
filing of the original complaint or the proposed amended complidntin its analysis, the cot+#
citing Duxbury—statedwithout discussiorthat a “second relator cannot difg as an original
source if he did not provide his information to the government prior to the first reléitimig of

the original complaint. Id. (citing Duxbury, 579 F.3d at 21 As the Court addressed above,
Duxburyholds that a relator does not qualify as an original source by providing his itiftmorma
prior to the filing of an amended complaimhen he does not bring any new claims against the
defendant Duxbury, 579 F.3d 13 at® Wilsoris citation toDuxburyfor a differentproposition
without explanationis not instructive here.

As illustrated above, thee islimited case lawaddressing this topic. & the case law
directly implicating the interpretation of the origirsdurce exceptiorsuppors the Court’s
conclusion Additionally, the Court finds persuasive Relators’ argument that interpreting the FCA
as Defendant suggesivouldhave strangepracticaleffects under Defendant’s theory, a relator
who amends his complaint to include another clairfraafd would not be an original source for
that claim unless he disclosed that informapabor to filing hisoriginal complaint butthat same
relator could qualify as an original source—#rather than amend his complairthe relator
disclosed the ew claim to the Government arfited a separate lawsuifDkt. #126 at p. 5).

The Court’sconclusion is also consistent with the purpose of the origimaidce exception
to the publiedisclosure bar, whicthe Fifth Circuithasexplained is to allow relators who discover
fraud to “receive a reward for bringirdaims” Colquitt, 858 F.3dat 373 (emphasis added)
“Even when the facts are publicly disclosed, a relator who is an original soascstill bring

something of value to the table and thus deserves to bendfitThis principle holds true whether
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the relator discloses the claims prior to filing the original complaint or prior to atfigngin an
amended complaint.

Having decided this threshold question, the remaining question is a narrow one: did
Relators Franklin, Hartfield, and McPhaallege new claims of fraudulent activityagainst
Defendant inthe amended complaint? Because the Court finds that Relators Franklin, ¢{artfiel
and McPhaudid allegenew claims, thewreoriginal souresfor those claims

ii. RdatorsFranklin, Hartfidd, and McPhaul Alleged New Claims

Defendant argues that everaifrelatormay qualify asan original source for new claims
not disclosed until prior to filing an amended complaint, Relators Franklin, Hidyrtied McPhaul
are notoriginal source because they “added allegations but maintaineddnee claim Fisher
originally brought in 2013, namely, that Chase committed fraud by falselyyosgtiHAMP
compliance” (Dkt#122 at p. 8) Relators argue that under the FCA, a claisingply a theory or
type of fraudulent condu¢Dkt. #126 at p. 2). The Court agrees with Relators.

A “claim” under the FCA is a discrete theory of fraudulent cond8et, e.g.Rockwell
549 U.S. at 466 (“fie verdict form divided the False Claims Act count into several different claims
corresponding to differenawardfee periods). And the FCA allows for recoveryon “all
fraudulent attempt$o cause the government to pay out sums of monéited States ex rel.
Boothe v. Sun Healthcare Gypnc., 496 F.3d 1169, 1172 (10th Cir. 20Q@mphasis added)
(Gorsuch, J.).ThenJudgeGorsuchexplainedin Boothethatalthough relator’'s complaint did not
“formally denominate each of her ten claims of fraud as separate causes of aatiach of the
ten fraudulent scheméds. Boothe identifiess tantamount to a discrete and independent cause
of action for fraud’ and that “each of the separate fraudsmust be analyzedn its own terms.”
Id. at 1177 (emphasis added)he Court agrees with thesalysis andinds tha a claim under the

FCA is a discretallegationof fraudulent conductSeeOcwen 2016 WL 3031713t*7 n.7.
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Relators Franklin, Hartfield, and McPhaallegednew and discrete theories of fraudulent
conductagainst Defendant. Defendant concedes that they “added allegaaioahgiie Court finds
that Relators’ allegations of fraudulent conduct are distinct from the oegedlin the original
complaint.For example

— Relators Franklin and McPhaul worked in Defendant’s {dggation Departmentwvhere

they observeds alleged duatapitalization schemes and its practice of dtedking loans
(Dkt. #117, Exhibit 3; Dkt.#117, Exhibit 5). Defendant does not show whitrese
allegationsof fraudulent conductvere previously disclosed by Relator Fisher in the
original complaint.

— As a single point of contact for borrowers, Refdtlartfieldheard stories of dual tracking

and observed Defendant’s allegéallure to adequately hire and traiinderwriters

(Dkt. #117 at p. 2422, Dkt. #117, Exhibit 4. Defendant does not show where those
allegations of fraudulent conduct were previously disclosed by Relator Fisher in the
original complaint.

— ConverselyRelator Fisher assisted borrowers in their efforts to obtain loan modifsati

andobserved that Defendant failed to adhere to HAMP modifications by failingdtmde
“very large balloon payment[s] to borrowér&Dkt. #17 at pp. 2—3; Dkt. #117 at p. 20).

All the above are distinct allegations of fraudulent condgeinst DefendantAnd since Relators
informed the Government of these new allegations prior to filing the amended complaint
(Dkt. #117 at pp. 22—23), Relataxseoriginal sources.

To be clear, iRelators Franklin, Hartfield, and McPhalitclosedhe samallegationsof
fraudulent conducts RelatorFisher the Court’'s decision would be different, as the former
Relatorscouldno longerqualify asoriginal sources But each Relaton this casénasdirect and
independent knowledgef separate instances of alleged fraud that materially tadithe publicly

disclosedallegations. In other wordseach Relator brirgydirect and independent knowledge of

" Defendant does not disputieat Relators Frankh, Hartfield, and McPhaul also meet the other requirement for the
originalsource exceptiorthattheir “knowledge [] is independent of and materially adds to the puldislosed
allegations or transactions . . ..” 31 U.S.C. § 3730(e)(4)¢83generally(Dkt. #106 at pp28-32; Dkt. #117 at pp.
21-22).
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separate and distinct HAMguideline violations committed by Defendant “to the table.”
Accordingly, Relators Franklin, Hartfield, and McPhagualfy under the originasource
exception and, if they prevail, should “receive a reward for bringimggr] claims.” As a resulbf
the above analysishe Court denies Defendant’s motion $oimmary judgmentinder the public
disclosure bar against Relators Franklin, Hartfield, and McPhaul.

B. Relator Fisher Isan Original Source

Defendant next argues that Relatisher cannot be an original sour¢®kt. #106 at
pp. 30-36. Defendant first argues that Relatéishefs role in the case has aiged to the point
that he is no longean original source of the operative allegatidifithe] [Truth in Lending Act
(“TILA™)] -related informatiorFisherallegedly provided to the govermmt before filing this suit
is at best tangential to the fraud the operative Complaint allege’s(Dkt. #106 at pp. 30-31).

To an extent, Defendant is correct. As explained abineenew relatorshave alleged
separate ways that Defendant failed adhere to the HAMP guidelines. Accordingly, the
allegations against Defendant have grown in the subsequent amended complaints. Even so, as
Defendant admits, Relatbisherdisclosed to the Government Defendant’s failure to comply with
the TILA—one waywhich Relators claim Defendant failed to comply with the HAMP guidelines
(Dkt. #115 133). Accordingly, the Co finds that RelatoFisherprovidedthe government with
information materibto the operative complaint.

Defendant next contendisat RelatoFisherdoes not possess independent information that
materially adds to the public disclossire Defendant explains that Relatbrshets “TILA
allegations barely even add color to the claim that [Defendant] defrauded thergemeby filing
false legalcompliance certifications-they are an afterthought that does not change the substance

of the fraud alleged in any material way.” (Dkt. #106 at p. 33). As stated in his denldfether
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reviewed hundreds of loan modification contracts avdrew Defendant refused to adherdtte
HAMP guidelines, including the failure to properly discltageballoon paymentto borrowers
(Dkt. #117, Exhibit Z12-5). As noted by Relators and left-tefuted by Defendant, “[Defendant]
does not identify aingle public disclosure that revealed [Defendant’s] willful concealment of
massive balloon payments in violation of TILA and that deprived homeowners of an informed
decision on their modification optioris(Dkt. #117 at p. 22).Although Defendant mayassify
the hundreds of alleged TILA vlations as “merely adding color to the claim that Defendant
defrauded the government,” the Court canseé how a specific allegation that Defendant
committed hundreds of fraudulent acts does not materially tadthe publicly disclosed
information®

In its final argument, Defendant contends Reldtmheris not a whistleblower with
“independent’knowledge buts instead “a professiongli tamrelator who filed nearly identical
complaints against at least eight ngage services.” (Dk#106 at p. 34) (citingamison 649
F.3dat 327). The Court has already addressed this argument against Relatadn its decision
in Ocwen See2016 WL 3031713at *7. For the same reasons, the Court disagrees with
Defendant, findsJamisondistinguishable, and believes that Relakisher has the requisite
independent and direct knowledgetloé alleged frautb qualify as an original source.

CONCLUSION
As discussed above, Relators in this case qualify undeortbmal-source exception.

Therefore, the Court does not need to address whether the-gigblmsure bar applieslt is

8. Defendant citeBasic Legato support its argument. (DKt106 at p33) (citingUnited Stateex rel. Advocates
for Basic Legal Equal., Inc. v. U.S. Bank, N.816 F.3d 428 (6th Cir. 28)). The Court agrees thBasic Legais
distinguishable for the reasons stated by Relators in their resports¢1DK at p. 22).
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therefore ORDERED that Defendant’'s Motion for Summary Judgment Under the Public

Disclosure BafDkt. #106)is herebyDENIED.

SIGNED this 9th day of September, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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