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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

JANNA ROBIN 8§

Civil Action No. 4:16€V-00576
Judge Mazzant

V.

GREG WARD, JOHN BRUCE, LAUREN

§
8§
§
CITY OF FRISCO, TEXASAMY SMITH, 8
§
SAFRANEK, and GEORGE PUREFOY 8

MEMORANDUM OPINION AND ORDER

Pendingbefore the Court is DefendantSecond Motiorto Dismiss (Dkt. #5). Having

consideedtherelevantpleadings and motion, the Court finds the motion should be granted.
BACKGROUND

This suit arises out of Plaintiff Janna Robiamploymeniand ultimate terminatiorgs a
detention officefor Defendantthe City of Frisco, Texas (the “City”)On June 22, 2016, Plaintiff
sued Defendants in state court alleging race and gender discriminatesgrhant, hostile work
environmentand retaliation in violation of state and federal l&n August 3, 2016, Defendants
removed this action based upon federal question jurisdifdah #1). On Septembé&, 2016,
Plaintiff filed an amended complaint (Dkt. #11).

On April 5, 2017, the Court issued an Order denying Defendants’ motion to dismiss
(Dkt. #23)1 On November 15, 2017, the Coissued a Memorandum Opinion a@dder (the
“Order”) granting in part and denyingn part Defendantsmotion for summary judgment
(Dkt. #49). The Court granteBefendaits’ motion as to all of Plaintiff's claims except her claims

for (1) Title VII retaliation, (2) § 1981 and § 1983 retaliation against Defendaith $mher

1 The Court summarily denied the motion, finding Plaintiff stated plauslblens to survive a Rule 12(b)(6) motion
to dismiss.
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individual capacity for issuing the PIP and negative performance reviewyi3)arispiracy,(4)
aiding and abetting, and (5) declaratory and injunctive relief.

On November 27, 201MDefendants filed this Motion to Dismiss, seeking to dismiss
Plaintiff's conspiracy and aidingndabetting claims for lack of subjeptatter jurisdiction
pursuant to Federal Rule of Civil Procedure 12(b)DKx. #57). On December 11, 2017, Plaintiff
filed a response (Dkt. #59)On December 14, 2017, Defendants filed a reply (Dkt. #B8).
December 21, 2017, Plaintiff filed a sur-reply (Dkt. #65).

LEGAL STANDARD

“Governmental immunity exists to protect the State and its political subdivisions from
lawsuits and liability for moey damages and defeats a caustibject matter jurisdictioh.Quinn
v. Guerrerg 2016 WL 4529959, at *1 (E.D. Tex. Aug. 9, 201@port and recommendation
adopted 2016 WL 4508227 (E.D. Tex. Aug. 28, 2016)f'd, 863 F.3d 353 (5th Cir. 2017)
Federal Rule of Civil Procedure 12(b)(1) authorizes dismissal of a galsekaf subject matter
jurisdiction when the district court lacks statutory and constitutional pmasdjudicate the case.
Home Builders Ass’n of Miss., Inc. v. City of Madisb#i3 F.3d 1006, 1010 (5th Cir. 1998). If a
Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions, the Court will consider
the jurisdictional attack under Ruli2(b)(1) before addressing any attack on the legal merits.
Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001).

In deciding the motion, the Court may consider “(1) the complaint alone; (2) theasompl
supplemented by the undisputed facts evidenced in the record; or (3) the complaemsuopgd
by undisputed facts plus the [Clourt’s resolution of disputed factsahe v. Halliburton
529 F.3d548, 557 (5th Cir. 2008)quoting Barrera-Montenegro v. United States4 F.3d 657,

659 (5thCir. 1996)) The Court will accept as true all welleaded allegations set forth in the



complaint and construe those allegations in the light most favorable to the plaintifhan v.
United States26 F.3d 592, 594 (5th Cir. 1994pnce a defendant filesmotion to dismiss under
Rule 12(b)(1) and challenges jurisdiction, the party invoking jurisdiction has tlierbuo
establish subject matter jurisdictio®eeMenchaca v. Chrysler Credit Cor®13 F.2d 507, 511
(5th Cir. 1980) The Court will grant anotion to dismiss for lack of subject matter jurisdiction
only if it appears certain that the claimant cannot prove a plausible setsofdfatipport a claim
that would entitle it to reliefLang 529 F.3d at 557.
ANALYSIS

As a preliminary matter, at thiéinal Pretrial Conference held on December 15, 2017,
Plaintiff's counsel raised the issue that the Cou@tderon Defendants’ Motion for Summary
Judgment was unclear as to whether her stateMaskplaceretaliation claimssurvived. The
Courts Order denied Defendants’ summary judgment as to Plaintiff's claim for Title VII
retaliation(Dkt. #49 at p. 1420). To clarify, the Court finds denial of summary judgemisnt
properas to Plaintiffs state law retaliation claint@cause the City is not entitled to governmental
immunity.

The Texas Commission on Human Rights ACTCHRA”) was enacted by the Texas
Legislature in 1993 and amended in 1989&ong its objectives arn®:

(1) providefor the execution of the policies of Title VII of the Civil Rights Act of

1964 and its subsequent amendments; . . .

(4) securdor personsn this state, including persons with disabilities, freedom from

d@scrimination in certain employment transactions, in order to protect thearzr

?Egrr]rlgke 'a'vailable to the state the full productive capacities of persons in this state

'(é)';?rr(])(rjnote the interests, rights, and privileges of persons in this state.

SeeTex. LAB. CODE ANN. 8 21.001. The Act prohibitsan employer from retaliating against a

person who “(2) makes or files a charge” or “(3) files a complainfex. LAB. CODE ANN.



§ 21.055. The purpose of the TCHR# to coordinate state law with federal law in the area of
employment discrimination.TEX. LAB. CODE ANN. 88 21.001-21.556Vielma v. Eureka Co.
218F.3d 458, 4625th Cir. 2000) seealsoMachinchickv. PB Power, Inc.398 F.3d 345, 356
(5th Cir. 2005) (observing there was “no meaningful distinction” between analysis under Title VI
and the TCHRA).

Governmental immunity under the Texas Tort Claims (ARETCA”) is unavailable to the
City as to this claim.“[T] he law is settled that the TCHRA clearly and unambiguously waives
governmental immunity for the governmental entities that are statutorily defgedployers.”

See Dallas Fort Worth Int'l Airport Bd. v. Funderbud88 S.W.3d 233, 235 (TeApp.—Fort
Worth 2006, pet. granted, judgmt vacated w.r.nThe TCHRA specifically defines “employer”

to include “counties” for the purposes of that statueex. LAB. CODE ANN. § 21.002(8)(D)
(“*Employer’ means: a county, municipality, stagency, or state instrumentality”)Thus, the
Legislature has indicatedts intent to waive sovereign immunity by expressly including
governmental entities within the scope of “employeBéeSauls v. Montgomerytg, 18 S.W.3d

310, 315 (TexApp.—Beaumont 2000, no pet.) (“The Legislature has, in clear and unambiguous
language, waived sovereign immunity against public officials andrgmantal entities defined

by the act to be employers.”).

Thereforethe City is not entitled to governmental imnitynpand summary judgmens
denied ago Plaintiff's state law claim for retaliation against the Ciijowever similar to claims
under Title VII, this claimis inapplicable to the Individual Defendants because they are not
considered “employers” as defined by the statute.

Turning to Defendants’ motion to dismiss the state law conspiracy and-aidlifabetting

claims,Defendants assdtiatthe Citycannotbe held liable foPlaintiff's state law claims as they



are all intentional tortsand theCity has not waived sovereign immunity for intentional torts.
Plaintiff argues that, in factPlaintiff did not file suit based on the limited waiver of sovereign
immunity contained in the TTCAPIaintiff's surviving claims for retaliation are based on the
waiver of sovereigmmmunity in antiretaliation laws.” (Dkt. #59 at p. 7).

The Court finds that the Citgnd the Individual Defendants agatitled to governmental
immunity as to Plaintiff's state law conspiracy and aiemmgtabetting claims. The Court
recognizes that the underlyimgguein the conspiracyand aidingandabettingclaims is based on
workplace retaliation, which is governbg the TCHRA'’s antretaliation laws and may provide
a waiver of immunity.However, pleading a civil conspiracy is a separate cause of action, which
is governed by th& TCA. TCI W. End, Inc. v. City of Dallag74 S.W.3d 913, 921 (Tex. App.
Dallas2008, no pet.§.

Under the TTCA, gvereign immunity or governmental immunity means that the State may
not be sued in tort, and the State is protected from vicarious liability for ieutoacts of its
agents or employees acting in the scope of taeiployment. Davis v. City of Palestine,
988S.W.2d 854, 857 (TeApp.—Tyler 1999, no writ). Thus, he State and other governmental
entities are immune from liability unless liability is waived by a constitutional or légesla
provision.Univ. of Tex. Med. Branch v. Yorl871 S.W.2d 175, 177 (Tex.1994).

Section 101.057 of th& TCA, providesthe exception to the waivewhich stateghat
“[t]his chapter does not apply to a claim. .arising out of assault, battery, false imprisonment, or

any other intentional tort.” Tex. Civ. Prac. & Rem. Codg& 101.057. Plaintiff's claims for

°Plaintiff also assertshat her conspiracy and a@hdabetting claimsshould survive andcites case law for the
proposition that a plaintiff can plead plausible claimscfmspiracy to violate the antétaliation statute. Although
Plaintiff's conspiracy andiding-and-abetting claims'could have been broughtegardlesof whether the TTCA
waives immunity they areneverthelesdarred by the TTCA exception to waiver under Section 101.052eTipps
v. McCraw 945 F. Supp. 2d 761, 767 (W.Dex.2013)



conspiracyand aidingand-abettingare both intentional torts. Thus, under Section 101.057, the
City is immune from suit for these intentional torts.

As to the Individual Defendant) the extent Plaintiff asserts her claims against them in
their official capacities, these claims are treated as asserted against the gatarentity and
likewise fall within the exception to the Act's waiver of sowgneimmunity. SeeMason V.
Lafayette CityParish Consol. Gov;t806 F.3d 268, 279-80 (5th Cir. 2015)

Plaintiff also asserts these claims against the Individual Defendants in theidual
capacity. The TTCA does not provide for recovery against indlials employed by the state
acting within the scope of their employmen®Aguilar v. Chastain,923 S.W.2d 740, 744
(Tex. App.—Tyler 1996, writ denied);see Tipps v. McCraw 945 F. Supp. 2d 761, 767
(W.D. Tex. 2013)(“[Section] 101.106(f) protects employees even in tirdividual capacities, as
the Texas Supreme Court clarified in its recent opiicanka v. Velasquef332 S.W.3d 367
(Tex.2011). The court held that 8 101.106 ‘foreclose([s] suit against a government employee in his
individual capacity if he was acting within the scope of employment.”) (quoinanka,
332S.W.3d at 381) Furthermore, when a suit involving the same subject matter is filed against
both a government entity and any of its employees, “the em@ayeadl immediately be dismissed
on the filing of a motion by the governmental unit.” Tex. Civ. Prac. & Rem. Code 8§ 101.106(e).

Thereforethe Individual Defendants are entitled to derivative immunity from Plaintiff's
state lawconspiracy andiding-andabettingclaims because Plaintiff has asserthdsetort claims

against the City on the same matter as the claims made agamstdhe



CONCLUSION
It is thereforeORDERED that Plaintiff may proceed to trial on her state law retaliation
claims under the TCHRAsagainstthe City.
It is further ORDERED that Defendants’ Motiorto Dismiss (Dkt. #57) is hereby
GRANTED and Plaintiff’s state law conspiracy and aidengdabetting claims arBI SM1SSED
with prejudice.

IT ISSO ORDERED.
SIGNED this 4th day of January, 2018.

Conr> PV o -

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




