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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

PEG BANDWIDTH TX, LLC

Civil Action No. 4:16€V-00815

V. Judge Mazzant

TEXHOMA FIBER, LLC

w W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court aiefendantTexhoma Fiber, LLC’'sMotion for Summary
Judgment (Dkt. #36and Plaintiff PEG Bandwidth TX, LLC’sMotion for Partial Summary
Judgment (Dkt. #3)7 Having considered the relevant pleadings and evidence, the Court finds that
Plaintiff's motion should bgranted The Court further finds that Defendant’s motion should be
granted in part and denied in part.

BACKGROUND

Plaintiff PEG BandwidthTX, LLC (“PEG) provides network solutions for cellular
telephone carriers.In 2010 and 2011PEG began discussions with the Hilliary family about
providing PEG access to fiber optic cables for the purpose of supplying “lbdickkavice to
cellular carriers in the Wichita Falls aredDefendanTexhoma Fiber, LLE Texhoma Fiber”)s
owned by the Hilarys. The fiber in Wichita Falls was owned by Community Telephone, a
subsidiary of Comcell, Inc. (“Comcell”), which was owned by the Humpertiyariiihe Hilliarys
were in discussions to purchase Comcell, but had not finahzeacquisition

The paries negotiated an agreement whereby Texhoma Rilmerd lease tdPEG pre

existing fiber in the Wichita Falls area aRBEGwould pay Texhoma Fiber to build out and extend

1 “Backhaul” service connects a cell phone tower or site to a switch location desidnathe cellular telephone
carrier in order to enable the cellular carrier to service a market.
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the Wichita Falls fiber network to make it suitable RIEEGto supply backhaul servide its
customers. In May 2011he partiedinalizedthe contracinto an agreemerdalled the Dark Fiber
Lease Agreementh(e“Lease Agreemeht Texhoma Fiber was named as the lessor ihdase
Agreement The dark fiber leased in the Lease Agreenvemiild eventually connect numerous
sites in the Wichita Falls are&nder the Lease AgreemeREGcould connect its equipment to
the fiber at each site and thereby use the fiber to transmit data betweeestiier sfie benefit of
its cugomers? Specifically,PEGusedthefiber leased pursuant to thease Agreemeri order
to service three CMRS [Commercial Mobile Radio Service] cardev&erizon Wireless, US
Cellular, and AT&T. The term of theease Agreementas thirty (30) years.

The Lease Agreemendtated that “TEXHOMA FIBER owns and operates a continuous
fiber optic network between the points identified in Exhibit AlieLease Agreememtefinedthe
location of the fiber in Exhibit A as the “Texhoma Fiber Routélie Lease Agrementprovided
for PEG to payrexhoma Fibe$1.6 million in order talesign, engineer, and construct a continuous
fiber optic network irthe Wichita Fallsareathat PEG could lease for the purpose of serving its
cellular telephone customers.

Initially, the network would consist of 4&unt fiber optic cable that connected tledl c
sites described on Exhibit “A” to tHeease AgreementAs amended, the Lease Agreemgavte
PEGthe exclusive right to use only six of those fibers throughout the nefv@Herefore, there

were 42 fibers in the bundle to whiPEGdid not have exclusive access, even though it had largely

2This is a typical arrangement in the telecommunications industry whtrelbessor installs, maintains, and retains
title to the fibers but attaches no electronics to the fibers. Instead, aéméalf the fibers and at other locations
between the end points, the lessee attaches the transmitting and receivingieleqgtripment that processes and
passes the communications signals over the optical fibers. Typicaiyyttescase here, the lessor builds a network
consisting of a large number of fibersdathen leases or otherwise conveys, pursuant to a substantial upfrond fee pa
prior toand/or contemporaneously with the delivery of the fildes exclusive right to use a subset of those fibers to
the lessee for the entire anticipated useful lifehefftbers.

3 After negotiations, the parties agrebat Texhoma Fibewould lease two fibers to PEG in the “backbone” of the
fiber route, and four fibers in the “lateral” routes.



paid for the construction ahe network fothose additional fibersin total, PEG paid Texhoma
Fiber$2,240,000 for the Texhoma Fiber Reu

In order to protecPEG’sinterests, the parties agreed thakhoma Fibecould lease the
other 42 fibers to other lessees subject to aamuHmvenion provision:

18.1 NONCIRCUMVENTION. TEXHOMA FIBER shall not, directly or

indirectly through othecustomers, offer or provide services to licensed CMRS

carriers at the sites contained in Exhibit A, without the prior written consent of

PEG. Nothing herein shall restrict TEXHOMA FIBER’S right to provide any

services to wireless carriers at sites notaiored in Exhibit A.

Lease Agreemenat § 18.1.

This 30-year norcompete obligation restricleexhoma Fibefrom directly or indirectly
offering or providing any service to any licensed CMRS carriers abaitye sites located on
Texhoma Fiber Routéor any other sites that became subject to the Lease Agreemihbut
first receiving written consent frolEG The norcircumvention provision allowet@exhoma
Fiberto use the other 42 fibers to service customers other than licensed Giviie®s, such as
local businesses seeking to connect multiple sites. It also perirettedma Fiber to use the other
42 fibers to provide backhaul service to CMRS carriers at locations not subject lieatte
Agreement

On July 15, 2011PEG entered into a MasteBervices Agreement (the “US Cellular
Agreement”) to provide cellular communication services to United States a&elorporation
(“US Cellular”). On August 10, 2011, pursuant to the US Cellular Agreement, US Cellular issued
a Market Service Order thatithorizedPEGto provide cell site backhaul services to US Cellular
for five years atourteennew cell sites in th&exhoma Fiber Route.

Texhoma Fibeultimatelynever finalized its purchase @Gbmcell. Because Texhoma Fiber

was using fiber owned by Comcell’s subsidiary, Comnyuiielephone, apparently without



compensating Comcell, Comcell and Community Telephone eventually threatenscbtmndrt
therr fiber from the Texhoma Fiberdate. Then, Comcell an€ommunity Telephone filed suit
againstbothTexhoma Fiber an®EG

Texhoma Fibesettled with Comcell and Community Telephone in 2Qh4he settlement,
Texhoma Fibeagreed to pay Comcell and Community Telephone $250,000, to assign to Comcell
the Lease Agreementind to convey to Comcell half the fiber in the route served bidhee
AgreementPEGwas not a party to this settleme@n January 1, 2014, TexhorR#ber, pursuant
to 8§ 1810 of thelLease Agreementassigned thd.ease Agreemento Comcell (“Comcell
Assignment). The relevant assignment provision reads:

Texhoma does hereby assign and transfer unto Comcell, effective as ofyJgnuar

2014], all of Texhoma’s benefits, obligationsnd liabilities under the PEG

Bandwidth Contract, to have ahdld the same. Subject to the provisions of Section

1(b) below, Comcell hereby accepts such assignment and transfer andréherefo

agrees to assunal of Texhoma’s benefits, obligations ahabilities under the

PEG Bandwidth Contragursuant to the terms of this Assigent.

(Dkt. #36, Exhibit 6).

By letter dated March 12, 2014, Texhorkéer, pursuant to8 18.10 of thelLease
Agreement notified PEG about the Comcell Assignment, and directed PEG to send all further
payments due under thease Agreemerib Comcell The rotice letter statedTexhoma Fiber,
LLC assigned to Comcell Inc., all rights, title and interest e tDark Fiber Lease
Agreement . . .By this Notice, you are directed to makkefature payments due undeaid Lease
and amendments to Casill, Inc.” (Dkt. #37, Exhibit 21) On July 2, 2014, PEG and Comcell
agreed to amend the Lease Agreenfi@na third time to include Comcell as successor in interest
to Texhoma Fiber. After the assignment, the fiber optic sheath in the TexhberaRGute

contained 24 fibers owned by Texhoma Fiber and 24 fibers owned by Comcell, with Comcel

fibers servicing PEG (Dk#37, Exhibit 15).



After the assignment, Texhoma leased certain fiber to Dobson Techisofddubson”),
which Dobson has used to providelgllr communication services to US Cellular at some of the
US Cellular SitegDkt. #39 at p. 7) In 2016, US Cellular did not renew its contract with PEG.
US Cellular instead contracted for Dobson Technologies to provide satvibe same sites
subjectto theLease Agreemerh the Wichita Falls area.

On December 1, 2016, PEG filed its amended complaint assertingetkladmaFiber
breached the Lease Agreemettiisty-year norcompete obligation by leasing fiber to Dobson at
some of the US Cellular t8s where PEG formerly provided cell site backisarvices to US
Cellular (Dkt.#4). On DecembeB, 2017, theTexhoma Fibeffiled its Motion for Summary
Judgment (Dkt#36). On the same dayEGfiled its Motion for Partial Summary Judgment
(Dkt. #37). On December 292017, both parties filed therespective responses (Dkt. #38;
Dkt. #39. On January 5, 2018,exhoma Fibefiled its reply (Dkt. #41). On January 8, 2018,
PEGfiled its reply (Dkt. #43).0n January 8, 201®EGfiled its surreply (Dk. #44). On January
11, 2018,Texhoma Fibefiled its surreply (Dkt. #45).

LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported claim
or defensesCelotex Corp. v. Catretd77 U.S. 317, 3224 (1986). Summary judgment is proper
under Rule 56(a) of the Federal Rules of Civil Procedure “if the movant shows thaisthere
genuine dispute as to any material fact and the movant is entitled to judgment as afr@attér
Fed. R. Civ. P. 56(a). A disputealt a material fact is genuine when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving padynderson v. Liberty Lobby Inc.

477 U.S. 242, 248 (1986). Substantive law identifies which facts are matdridlhe trial court



“must resolve all reasonable doubts in favor of the party opposing the motion for summary
judgment.” Casey Enters., In@. Am. Hardware Mut. Ins. Cd&55 F.2d 598, 602 (5th Cir. 1981).
The party seeking summary judgment bears the initial bustleriorming the court of its
motion and identifying “depositions, documents, electronically stored informaffagwits or
declarations, stipulations (including those made for purposes of the motion only), adsjissi
interrogatory answers, or otheratarials” that demonstrate the absence of a genuine issue of
material fact. Fed. R. Civ. P. 56(c)(1)(®elotex 477 U.S. at 323lf the movant bears the burden
of proof on a claim or defense for which it is moving for summary judgment, itcoosd foward
with evidence that establishes “beyond peradveralliref the essential elements of the claim or
defense.” Fontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir. 1986). Where the nonmovant
bears the burden of proof, the movant may discharge therhydshowing that there is an absence
of evidence to support the nonmovant’'s ca€elotex 477 U.S. at 325yers v. Dall. Morning
News, Inc. 209 F.3d 419, 424 (5th Cir. 2000). Once the movant has carried its burden, the
nonmovant must “respond to theotion for summary judgment by setting forth particular facts
indicating there is a genuine issue for triaByers 209 F.3d at 424 (citingnderson477 U.S. at
248-49). A nonmovant must present affirmative evidence to defeat a properly suppori@a moti
for summary judgment.Anderson 477 U.S. at 257. Mere denials of material facts, unsworn
allegations, or arguments and assertions in briefs or legal memorandat silffiee to carry this
burden. Rather, the Court requires “significant probative evidence” from the nonmovantiss dis
a request for summary judgmenh re Mun. Bond Reporting Antitrust Litigg72 F.2d 436, 440
(5th Cir. 1982) (quotingrerguson v. Nat’l Broad. Cp584 F.2d 111, 114 (5th Cir. 1978)). The

Court must consider all of the evidence but “refrain from making any cregiddierminations or



weighing the evidence.” Turner v. Baylor Richardson Med. Ctr476 F.3d 337, 343
(5th Cir. 2007).
ANALYSIS

l. Breach of Contact

Both parties have moved for summary judgment on theradnissues (Dkt. 36;
Dkt. #37). The Courtsitting in diversity, applies Texas law in the interpretation of contracts
H.E. Butt Grocery Co. v. Nat'l Union Fire Ins. Co. of Pittsburgh,, &0 F.3d 526, 529
(5th Cir. 1998) Under Texas law, “[tlhe elements of a breach of contract claim are: (1) the
existence of a valid contract between plaintiff and defendant; (2) the plaipgiffsrmance or
tender of performanc®(3) the defendant’s breach of the contract; and (4) the plaintiff's damage
as a reult of the breach.In re Staley320 S.W.3d 490, 499 (Tex. AppDallas 2010, no pet.).
PEGclaims that it can establish each elemd@rdxhoma Fibeargues that theon-circumvention
provisionis invalid because it is overly broaahd that even if theovenant is validit did not
breach the terms. The Court will address each arguiméunn.

Section18.1 of theLease Agreememisallows Texhom&iber from, directly or indirectly
through other customers, offering or providing services to licensed CMRS satidre sites
contained in Exhibit A, without the prior written consent of PHGs undisputed that Texhoma

Fiber, indirectly through its customer Dobson, has since 2016 provided service to USr@ell

4In its Response tBEG’sMotion for Partial Summary Judgment, Texhdfiber asserts that “PEG committed a prior
breachof the[Lease Agreemehtvhich excused Texhoma from continuing to perform.” (Dkt. #39 at p."PQhe
contention that a party to a contract is excused from performance becauseoofragperial breactoy the other
contracting party is an affirmative defense that must be affirmativeidpld."Pivotal Payments, Inc. v. Taking You
Forward LLC No. 4:16C\f00598, 2017 WL 834980, at *3 (E.D. Tex. Mar. 1, 20@jllotingCompass Bank v. MFP
Fin. Servs., Inc.152 S.W.3d 844, 852 (Tex. AppDallas 2005, pet. deniéd(citing RE/MAX of Tex., Inc. v. Katar
Corp, 961 S.W.2d 324, 327 (Tex. Aphouston [1st Dist.] 1997, pet. ded)dciting Tex. R. Civ. P. 99. SeeMullins

v. TestAmerica, Inc564 F.3d 386, 4115th Cir. 2009) Here, Texhoma Fiber failed to affirmatively plead such
defenseThus, this affirmative defense is waived.



sites listed in Exhibit A to theease Agreement, as amendBdt. #39 at | 18) Thus, Texhoma
Fiber would seem to be in breach of tlease Agreement

However, Texhoma Fiber arguést it assigned to Comcell all of its “benefits, obligations
and liabilities” under thé.ease Agreementlt further argues that the Lease Agreentogs not
limit the rights or obligations it can assign underltbase Agreemenbut simply requires it to
provide notice t&?EGof the assignment pursuant to 8 18.T0wus the assignment did not exclude
any of Texhoméibers obligations under theease Agreemenand therefore, included thigrty-
year norcircumvention obligation. Texhonkberfurther claims that it conveyed to Comcell all
of the fibers in the Wichita Falls Network that PEG had an exclusive right to use

PEGclaims that Texhoma Fiber’s notice was incompleteG asserts that Texhoma Fiber
notified PEG only that it had “assigned to Comcell, In¢ rights, title, and interestin theLease
Agreement Further, PEG asserts that thetice specifically addresses only payments due from
PEG, which are to be directed to Comcell, instead of Texhoma Fiber, goingdofwas,PEG
claims thaffexhoma Fiber did not notify PEG Bandwidth about assignment of any “obligations,”
such as the non-circumvention obligation.

PEGfurther claims that Texhoma Fiber’s notice was false because Texhomaéloet
assignedll rights, title, and iterest to Comcell.Rather, Texhom&iberhad retained its rights,
title, and interest imalf of the fiber which is the subjematter of theLease Agreement The
Settlement Agreement with Comcell requifBeikhoma Fibeto execute a Bill of Sale, in which
TexhomaFiberconveyed only half of its interest in the Texhoma Fiber Rofigea resultat most
locations in the Texhoma Fiber Route, the fiber optic sheath contaeetlyfour fibers owned
by Texhoma Fiber ansventy-four fibers owned by Comcell, with Comcelfibers servicing PEG

Bandwidth.



PEG further arguethat8 18.10 does not permit an assignment of all obligations, including
the non-circumvention provision, but only part of the rights. According to PEG, in order to avoid
the noncircumvention obligation with respect to its retained fibers, Texhbiberhas to prove a
novation with respect to that obligatiandassertd exhoma Fibehas not presented any evidence
showingPEG agreed to extinguish the adrcumvention obligation with respect to half of the
fibers. PEGfurtherargueslexhomaFibercannot point to any authority allowing it tiestroy a
contractual obligation by purporting to assign the obligation while keeping the ectaatraghts
or progerty to which that obligation pertains.

The Court need not address whether Texhdiiteers notice of the assignment was
sufficient because it finds that tihease Agreemerdoes not extinguish Texhonkabers non
circumvention obligation through an assignment.

In Seagull Energy E&P, Inc. v. Eland Energy, Irtbe Texas Supreme Court held that an
assignment relieves a party of its obligations only dffects a novidon. 207 S.W.3d 342, 346
(Tex.2006).The Texas Supreme Coudoked tothe Restatement (Second) of Contraethich
states

An obligor is discharged by the substitution of a new obligor only if the contract

so provides or if the obligee makes a binding manifestation of afsening a

novation . . . Otherwise, the obligee retains his original right against the obligor,

even though the obligor manifests an intention to substitute another obligor in his

place and the other purports to assume the duty.
RESTATEMENT (SECOND) OF CONTRACTSS 318,cmt. d (emphasis added).

A duty cannot be “assigned” in the sense in which “assignment” is used in this

Chapter The parties to an assignment, however, may not distinguish between

assignment of rights and delegation of duties. A purported “assignment” of duties

may simply manifest an intention that the assignee shall be substituted for the
assignor.Such an intention is not completely effective unless the obligor of the

assigned right joins in a novatiphut the rulesf this Section give as full effeas
can be given without the obligor’s assent.



RESTATEMENT(SECOND) OFCONTRACTSS 328, cmta. (emphasis addedyeeSeagull Energy207
S.W.3dat 346-47.

“A party raising the defense of novation must prove (1) the validity of a previous
obligation; (2) an agreement among all parties to accept a new contract; (jrigeistxkment of
the previous obligation; and (4) the validity of the new agreementt must clearly appear that
the parties intended a novation, and novation is never presumgd.iim Central vAutoTester,
Inc., 102 S.W.3d 274, 277-78 (Tex. App.—Dallas 2013, no pet.).

TexhomaFiberhas failed to come forth with any evidence of novation@mtedes that
a party to a contract generally cannot escape its contractual obligaigoaeky by assigning the
contract to a third party (Dkt. #36 at p. &Jowever, Texhom&iber contends that the operative
language of thd_ease Agreementspecifically Section 18.10expressly and unambiguously
permits Texhomdriberto assign all its contractual obligations, including the-clocumvention
obligation(Dkt. #36at p. 9).

“An unambiguous contract must be interpreted by the court as a niidt@r’ old. (citing
SAS Institute, Inc. v. Breitenfelth7 S.W.3d 840, 841 (Te005)) If a contract fs worded so
that a court can give it a certain or definite legal meaning or interpretation, ttasnbogguous
Id. When a contract is ungbiguaus, extrinsic evidencewill not be received for the purpose of
creating an ambiguity or to give the contract a meaning different framwthich its language
imports.” Skyland Developers, Inc. v. Sky Harbor Ass&&6 S.W.2d 564, 568 (TeApp—
CorpusChristi 1979, no writ{quotingUniversal C.1.T. Credit Corp. v. Danie?43 S.W.2d 154,
157 (Tex.1951). The court must enforce the unambiguous language in a contract as written, and
the applicable standard is the “objective intent” evidenced by tlyeidae used, rather than the

subjective intent of the partieSeeSun Oil Co. v. Madeley26 S.W.2d 726, 73B2 (Tex.1981).

10



Contract termsdre given their plain, ordinary, and generally accepted meanings unless the
contract itself shows them to be used in a technical or different.seviakence Operating Co. v.
Dorsett 164 S.W.3d 656, 662 (Te2005. The Court’s primary concern is to enforce the parties’
intent as expressed in the contré@tindaram2008 WL 80017t *9. When construing eontract,
the intention of the parties is to be gathered from the instrument as a \Bee®eagull Energy
207 S.W.3d at 3455AS Institutel67 S.W.3d at 841The “court is bound to read all parts of a
contract together to ascertain the agreementeptities.”Forbau v. Aetna Life Ins. Co876
S.w.2d 132, 133 (Texl994) “No single provision taken alone will be given controlling effect;
rather, all the provisions must be considered with referenceetavkiole instrumerit. SAS
Institute, Inc.,167 S.W.3d at 841

The assignment provision reads:

PEG shall not assign this Agreement in whole or in part, nor sublet the Leased

Fibers, without the prior written consent of TEXHOMA FIBER, which

TEXHOMA FIBER may withhold in its sole discretion. Provided, PEG may assign

this Agreement in whole or in part to an affiliate, subsidiary or parent congia

PEG or pursuant to a merger, stock sale or sale or exchange of substantially all of

the assets of PEG or any of its affiliates, subsidiaries or parenganies with prior

notice to TEXHOMA FIBER. TEXHOMA FIBER may, without PEG’s consent,

butwith notice to PEG, assign its rights and obligations hereundery entityor

to any affiliate of TEXHOMA FIBER or pursuant to a merger, stock sale ercsal

exchange of substantially all the assets of TEXHOMA HRBHEhis Agreement

binds and inures to the benefit of any permitted assignees or successors to the

parties.

Lease Agreemenat § 18.10.

Neither party disputes that théease Agreemens unambiguos. Furthermore, a plain
reading of the Lease Agreemésrids the Court to the conclusion that the contract is unambiguous
and the Courttherefore will interpret its meaning as a question of law. The Court findsdahat

assignment pursuant §18.10 of the_ease Agreemerns$ not a valid release of Texhoma Fiber’'s

liabilities and responsibilities.

11



“Generally speaking, a party cannot escape its obligations under a contract nyerely
assigning the contract to a third partysgagull Energy207 S.W.3dat 346—47(citations omitted).
“Thus, as a general rule, a party who assigns its contractual rightsuties t a third party
remains liable unless expressly or impliedly released by the other paréydoninact.”ld. at 347
(citations omitted).In Seagull Energythe operator sought the reimbursement of costs incurred
after the assignor assigned its interests to the assiffheaperating agreement$eagull Energy
included a provision entitled “Assignment of Irést.” It states:

Each Participating Party desiring to abandon a well pursuant to Section 14.2 shall

assign effective as of the last applicable election date, to th@b@oning

Parties, in proportion to their Participating Interests, its interestsan well and

the equipment therein and its ownership in the production from such well. Any

party so assigninghall be relieved from any further liabilityith respect to said

well.

Id. (emphasis in original)lhe Texas Supreme Court found that “[t|he operating agreement simply
does not explain the consequences of an assignment of a working interest to atihirdghaat

346. “[T] he operating agreement did not expressly provide that Eland’s obligatioes thed
operating agreement should terminate upon assignment and Seagull did not explessty r
Eland following the assignment of its working interedd’ at 347.

Accordingly, the Court reaches the same conclusion in this casetion 18.10 of the
Lease Agreememtid not expressly provide that Texhoma Fiber’s obligations under the agreement
should terminate upon assignmehus, Texhoma Fibewas not expressly released from its hon
circumvention obligation following the assignment to Comcell.

When a court finds that there is no express release in an assignment, “the ssubjett
or other circumstances may indicate that obligations were not intended to sasigreveent.”ld.

The Court does not find that thease Agreement'subject orany other circumstances imply that

Texhoma Fiber should be released from its-aocumvention obligation after it assigned its

12



interests to Comcell. Section 18.8 of theLease Agreemenprovides that [h]Jo subsequent
agreement concerning the Route shmdl effective unless made in writing and executed by
authorized representatives of the partiéére is no written, executed agreement releasing half
of the fibers in the Texhoma Fiber Route from the-omoumvention obligation.Furthermore,
the purpose of the nesircumvention provisions was to prevent Texhoma Fiber from providing
cdl site backhaul service to PEG’s competitors at the sites subject tedlse Agreemenising
the network paid for by PEGI o allow Texhoma Fiber to assiga noncircumvention obligation,
retain half of the fibers subject to thease Agreemenaind then subsequently lease those fibers
to one of PEG competitorswould directly contradict that purposé@.herefore, the Court finds
that Texhoma Fiber has a conting obligation tonot, directly or indirectly through other
customers, offer or provideervices to licensed CMRS carriers at the sites contained in Exhibit A
to theLease AgreementThus, the Court finds granting summary judgment in Texhoma Fiber’s
favor is unwarranted.
II.  Texas Free Enterprise and Antitrust Act and Texas Covenants Not to Compete Act

Texhoma Fiberasserts that § 18.1 of tHeease Agreementthe norcircumvention
provision,is an unlawful, unreasonable, and unenforceable resthinack in violation of the
Texas Frednterprise and Antitrust Act, Tex. Bus. & Com. Code § 150%¢eq and the Texas
Covenants Not to Compete Act, Tex. Bus. & Com. Code 8§ 18t56gq The thirty-yea non
compete obligation reads:

TEXHOMA FIBER shallnot, directly or indirectly through other customers, offer

or provide services to licensed CMRS catrriers at the sites contained intEhibi

without the prior written consent of PEG. Nothing herein shall restrict TEXHOMA

FIBER’S right to provide any seiss to wireless carriers at sites not contained in

Exhibit A.

Lease Agreemenat § 18.1.

13



Texhoma Fiber asserts thithe Texas Covenants Not to Compete Actpplements and
clarifies’ the Texas Free Enterprise and Antitrust Act’s “broad proscriptgairst trade restraints
by establishing specific standards for covenants not to compete.” (Dkt. #39 at p.x@@ymae
Fiber further asserts that

thegeneral rule of reasdunder the Texas Free Enterprise and Antitrust Aogs

not apply to the noncompete obligation at issue in this case. Texhoma does not

dispute that the Texas Free Enterprise and Antitrust Act is patterned efélfed

antitrust statutes or that the rule of reason standard that governs masttsesfr

trade under federal antitrust laaso generally applies to contracts in restraint of

trade under Texas law.

(Dkt. #39 at p. 23).Thus, the Court finds Texhoma Fiber has abandonedfitsative defense
underTexas Free Enterprise and Antitrust Aad exclusively relies on the Texasu@nants Not
to Compete Act to invalidate the non-circumvention provision.

PEG asserts that the Covenants Not to Compete Act does not applidaskeAgreement
because it applies exclusively to employment contraciscommercial contracts (Dkt. #37 at pp
20-22).The Cart disagrees witREGs argument but findthe Texas Covenants Not to Compete
Act is still inapplicable to thé.ease Agreemertecause the necircumvention provision is a
restrictive covenant running with the land, i.e. TexhomaFiber Routeand should be analyzed
as such.

Although not legally binding, the Court finds the analysi®olling Lands Investments,
L.C. v. Northwest Airport Management, Lgersuasivelll S.W.3d 187 (TexApp.—Texarkana
2003, pet. denied). In thaaise the court rejected a challengader theTexas Covenants Not to
Compete Actto a deed restrictiomssociated with a sale of real property which prevented
compettion with a neighboring airport.ld. at 200. The court held thaf[t] he fueling rights

restriction[was] a restraint on the use of a single parcel of real property and thus should not be

reviewed as a noncompetition contractd. Similar to the fueling rights restriction RRolling

14



Landsthe noncircumvention agreementasrestraint on the use of fiber optic cablethaspecific
locations in the Texhoma Fiber RouteexhomaFiberasserts that

Section 18.1 of thf.ease Agreement]oes not provide that Texhoma is prohibited

from using the fibers in the Texhork@er Route to compete with PEG for certain

business at certain locations; it broadly provides that Texhoma is prohibited from

offering or providing services to Cell Phone Companies at the sites coveltssl by t

[Lease Agreement}y any means whatsoever.

(Dkt. #39 at p. 11). The distinction is unavailing. The -cnumvention provision prevents
Texhoma “from using the fibers in the Texhoma Fiber Route . . . [to offer or providejesetwi
Cell Phone Companies at the sites covered by the Lease Agreement by any natsosveh”
(Dkt. #39atp. 11).

The noncompete agreementghi cases cited by Texhoma Fiber @ distinguishable
because thegpecifically prohibit certain competitive conduct, not necesslamiy the use of the
specific land (om this casefibers). SeeCBIF Ltd. P'ship v. TGI Fridays Inc, No. 0515-00157-
CV, 2017 WL 1455407, at *7 (Tex. App:DallasApr. 21, 2017)analyzing aestrictive covenant
providing the venture partners would not participate in other restaurant operations igpding A
and a restrictive covenant concerning the ownership or operations of restaoratitsci
competition with TGI Fridayg); Butts Retail, Inc. v. Diversifoods, In&40 S.W.2d 770, 772
(Tex. App—Beaumont 1992)writ denied(Apr. 21, 1993)analyzingtwo restrictive covenartts
(1) that if prior to the expiration of the franchise agreement, Appellee teeditia¢ franchise
agreement, Appellant was prohibited from operating a business selling fruit and Rarkdale
Mall for a period of two years from the date which Appellant ceased to conduct business pursuant
to this agreemdnand (2) that during the fivgear term of the franchise agreement, Appellant

would not operate another business selling fruit and nuts within the metropolitaof aresa

Parkda¢ Mall store in Beaumont, Texas Those restrictive covenangwohibit competitive
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conduct within aspecifiedgeographical @&a, not necessarily prohibit thee of specific landsee
Ehler v. B.T. Suppenas Ltd4 S.W.3d 515, 520-21 (Tex. App.—Amarillo 2002, no pet.).

The Court now analyzes whether the fuimcumvention provision is a valid restrictive
covenant running with the lartd‘A real covenant ‘runs with landf:(1) it touches and concerns
the land; (21t relates to a thing in existence or specifically bindgp#réies and their assigns; (8)
is intended by the original parties to run with the land; and (4) when the succe$sobtwden
has notic€. Cummings v. Williams Produlf Coast Co., L.P No. 4:06CV11, 2007 WL 172536,
at *4 (E.D. Tex. Jan. 18, 2007giting Inwood North Homeownerdssh, Inc. v. Harris, 736
S.W.2d 632, 635 (Tex.987).The Lease Agreemergpecifically provides that it is binding on the
successors and assigns of Texhdfiteer. Lease Agreement, at 83.10 (theLease Agreement
“binds and inures to the benefit of any permitted assignees or successernsadids.). The land
is specifically identifiedThe agreement is to build a fiber optic cable network to seliceEresed
CMRS carriers at the sites located in the Texhoma Fiber Rbgee is also privity between the
parties. The Court finds that the rRoincumvention provision ia valid restrictive covenant that
“runs with the fiber§ andis binding on Texhomdiber. As such, summary judgment is PEG’s
favor is warranted.

[l Declaratory Relief

Both partiesalso movdor summary judgmerdn PEG'’s clainfor declaratory reliefPEG

specificallyseeks a declaratiahat“ Texhana Fiber has a continuing duty, extending for thirty

years from the date of acceptance, for estehlisted in th¢Lease Agreemehbr itsamendments,

5 In its surreply, Texhoma Fiber asserts that “the fibers lease®®B@ under thgLease Agreemehtand the
remaining fibers in the Texhoma Fiber Route, are all personal propertgahproperty” and , thus, “the n@mompete
obligation cannot ‘run with the fibét.(Dkt. #45 at p. 4). The Court disagre&eeln re Energytec, In¢.739F.3d
215, 221(5th Cir. 2013)(finding “[{]he real property atissue . . . is a gas pipeline systehtiee rightsof-way required
for its placementtonstitutel covenants running with the land including tight to transportation feesbecause the
traveling of naturagas along the length of the pipeline was for the use of the real prefartytheright to consent
to the assignment of the pipelirdvecause the rights impact the owner’s interest in the pipeline
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not to directly or through other customers, offer or provide services to licE@MBE carriers,
without prior written consent of PEG Bandwidth.” (Dkt. #37 at p. 37) (quotations omitted).

The federal Declaratory Judgment Act states, “[ijn a case of actual controvérsyitsi
jurisdiction, ... any court of the United States, upon the filing of an appropriate pleading, may
declare the rights and other legal relations of any interested party sea&mdeclaration, whether
or not further relief is or could be sought.” 28 U.S.C. § 2201. Federal courts have brosttbdiscr
to grant o refuse declaratory judgmentorch, Inc. v. LeBlan®47 F.2d 193, 194 (5th Cir. 1991).
“Since its inception, the Declaratory Judgment Act has been understood to confer drcéenttsra
unique and substantial discretion in deciding whether to detlaneghts of litigants.'Wilton v.
Seven Falls Cp515 U.S. 277, 286 (1995). The Declaratory Judgment Act is “an authorization,
not a command.”Public Affairs Assocs., Inc. v. Rickoy@&69 U.S. 111, 112 (1962). It gives
federal courts the competence to declare rights, but does not impose a duty taldo so.

The Court finds that PEG’'s1otion for summary judgment on its claim for declaratory
relief should be granted and Texhoma Fiilsebound by the nerircumvention obligation until
the expiration of the thirtyearLease Agreement
IV.  Attorneys’ Fees

Texhoma Fiberlso moves for summary judgment BEG'srequest for attorneys’ fees,
asserting that thd.ease Agreementoes not permit PEG to recer attorneys’ fees and
Section38.001 of the Texas Civil Practice and Remedies Code restricts the properofarget
reasonale attorneg’ fees to an “individual” or a “corporatighbut not other legal entitiesysh
as limited liability companieslex. Civ. PRAC. & Rem. Copk § 38.001(8). PEG concedes that
“[a]s of now, the Texas Legislature still has not fixed the hole created by casenstvwiogy Texas

statutory law so as not to allow recovery of attorney fems a limited liability company in a
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breach of contract action.” (Dkt. #38 at p. 5) (citiBge Vast Construction, LLC v. CTC
Contractors, LLC526 S.W.3d 709, 728 n.16 (Tex. Apg-ouston [14th Dist.] 2017, no pet. h.)).
Both PEG and Texhoma Fiber amnited liability companies and such a request for attorneys’
fees is misplacedndPEG’sclaim for attorneys’ fees should be dismissed. Summary judgment
should be granted on this claim.
CONCLUSION

It is therefore ORDERED that Plaintiff's Motion for Partial Summary Judgment
(Dkt. #37) is herebyGRANTED and the Courteclares that Defendaig bound by the noen
circumvention obligation until the expiration of the thigtgar Lease AgreemeniTherefore, no
material questions of fact exist with regardvieetherDefendant is liable to Plaintiff for breach of
the Lease Agreement. The only remaining issue to be deoydibe trierof fact is the amount of
damages.

It is further ORDERED that Defendant’s Motion for Summary Judgménkt. #36)is
GRANTED in part andDENIED in part. Defendant’'s motiois granted onlyasto Plaintff's
claim for attorneys’ fees arfélaintiff's claim for attorneys’ fees isereby dismissed.

IT IS SO ORDERED.
SIGNED this 7th day of March, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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