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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

JERILYNN RICH, AS REPRESENTATIVE §
FOR GAVRILA COVACI DUPUISMAYS, §

AN INCAPACITATED PERSON; Civil Action No. 4:16€V-00870

(JudgeMazzantJudge Johnson)

§
§
§
V. 8
§
MICHAEL PALKO, ET AL., 5

MEMORANDUM ADOPTING REPORT AND
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Came on for consideratiche report of the United States Magistrate Judge in this action,
this matter having been heretofore referred to the Magistrate Judge puosR&btS.C. § 636.
OnApril 11, 2017, the report of the Magistrate Judge (DB4) #vas entered containimgoposed
findings of fact and recommendations tBafendants Michael Palk@Detective Palko”), Keith
Duane Hudgens (“Officer HudgengQollectively,the “Individual Defendants))and the City of
McKinney, Texas’ (“McKinney’s”) Motion to Dismis@kt. #11) begranted in part and deferred
in part.

The Magistrate Judge recommend@dintiff's Eighth Amendment claim be dismissed
against Defendantdhiowever, the Magistrate Judge found that Plaintiff defetitedndividual
Defendants’qualified immunity defensas to the Fourth Amendment clairas this stage of
litigation, andthatthe Court needs narrowly tailored discovery pursuaBgitke v. LeBlan®92
F.3d 645 (5th Cir. 2012)Thus, the Court should defer and carry the issuwpualified immunity
until it may be decided, including on summary judgment as appropfateher, the Magistrate
Judge found Defendants’ request for a Ribg Reply as to Plaintiff’'s claim against McKinney

should be granted. Plaintiff filed a Rule 7(a) Reply on May 15, 2017 (Dkt. ##)ing received
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the report of the Magistrate Judge (Dkt. #3¥gving considered each of Defendatitsely filed

objections (Dkt#38, having considered Plaintiffs Response (Dkt. #4@ying considered

Plaintiff's Rule 7(a) Reply (Dkt. #41and having conducted a de novo review, the Gewt the

opinion that the findings and conclusions of the Magistrate Judge are correct, @odrthieereby

adopts the Magistrate Judge’s report (Dkt. }#81the findings and conclusions of the Court.
BACKGROUND

Gavrila Covaci DupuiMays (“Dupuis-Mays”) suffered a brain injury as an infant, was
diagnosed with cerebral palsy and mental retardation, and declared@acitatad person by the
State of Texas (Dkt. #1 at 2). Jeri Lynn Rich, his adoptive mother, has been-Dlaysidegal
guardian since December 2, 201d. DupuisMays resides a group home in McKinney, Texas,
which is staffed and operated by D&S Residential Service (“D&S”).

On July 11, 2015, DupuiBlays’ caseworkecontactedhe McKinney Police Department
and requested that police officers be sent to the group home toontahisp to Green Oaks
Hospitalbecause Dupuibays needed inpatient carkl. at 3. The Individual Defendan@rrived
at the group homeld. Plaintiff allegedthe Individual Defendants involuntarily committed and
detained DupuiMays and transported hino tGreen Oaks Hospital in Dallas, Texas (the
“Hospital”). Id. At the Hospital Dupuis-Mays was forced to wait an extended amount of time to
be processed and was handcuffed for the entire duration tiinield.

After waiting for over two (2) hours at the Hospital and still handcuffed, Duyaigs
became irritated and spat in the direction of Detective PatkoPlaintiff allegedDetective Palko
responded by aggressively approaching Duplays andDetective Palko used excessive force

on him. Id. Plaintiff alleged thatDupuisMays suffered a five (5) inch laceration to his head



which required seven (7) staples, suffered abrasions to his knees and elbows, eettllsuiitees
to his back.Id. at 4.

According to Plaintiff, on July 13, 2015, Serge&#ndy Agan (“Sergeant Agan”) was
contacted concerning the actions of the Individual Defendants at the Hosgitadt 45. The
Hospital allegedly informed Sergeant Agan thihe Individual Defendantseported false
information to the Hospital staffld. at 5. Thus, Sergeant Agan conducted an Internal Affairs
Investigation (“IAl”) on both of the Individual DefendantSee id.When conduting the IAl,
Sergeant Agan noted that Officer Hudgens’ report had discrepancieswi&ring video footage,
audio recordings, and interviews conducted at the group htumat 6.

According to Plaintiff, Sergeant Agdiound Detective Palko dealt with the situation
poorly. Id. Detective Palko could have used a different method, such as a spit mask, surgical
mask, or pulling his shirt over his head in response to Dupuis-Mays’ conducergeant Agan
concluded that Detective Palko did not use excessive force as defined by MckRiahee
Department’s General Orders, but did conclude that he failed to take prapef BarpuisMays
and his behaviorld.

In addition to her claims against the Individual Defendarlsintiff assertedMcKinney
employs a policy, practice, or custom that permits police officers to useseecésce and file
false police reportsld.

ANALYSIS

A party who files timely written objections to a magistrate judge’s report and
recommendation is entitled tod@ novodetermination of those findings or recommendations to
which the party specifically objects28 U.S.C. § 636(b)(1)(c)ED. R. Civ. P. 72(b)(2){3).

Defendants object that the Magistrate Judge erred for the following reakptige (eport failed



to consider the video and audio exhibits before the Court; (2) the report impropiedyael
Sergeant Agan’s posticident, hndsightaided,hearsay opinions; (3) the report improperly found
that the Individual Defendants were not entitled to qualified immunity on Plaintitiisn for
unlawful detention; (4) the report improperly found that the Individual Defendagits mot
enitled to qualified immunity on Plaintiff's claim for excase force; ($ it was improper for the
Magistrate Judge to allow Plaintiff themgrtunity to amend her claims against McKinn@y the
Magistrate Judge failed to rule on Defendants’ motion tmidss, (7) the Magistrate Judge failed
to rule on Plaintiff's Fourteenth Amendment claims; and (8) the report impropdgg @n
Plaintiff's allegations of Officer Hugens’ reporting discrepancies.

Objection 1: The Report Failed to Consider the Video and Audio Exhibits Befe the Court

Defendants generally object to the Magistrate Judge’s apparent failorestder the video
and audio exhibits presented to the Court when analyzing Defendants’ motion to .dismiss
Defendants moved for dismissal under Rule 12(b)(6) of the Federal Rules d?rGosldureDkt.

#11 at 10. In considering a Rule 12(b)(6) motion to dismiss, a court accepts abplsatied facts

as true, viewing them in the light most favorable to the plaintiffre Katrina Canal Breaches
Litig., 495 F.3d 191, 205 (5th Cir. 2007). A court will “not look beyond the face of the pleadings
to determine whether relief should be granted based on the alleged fapigey v. Robertson

197 F.3d 772, 774 (5th Cir. 1999).

Although the qualified immunity defense should be resolved at the earliest possiele st
in litigation, the video and audio evidence cannot be properly considerednadtioa to dismiss
stage. Lone Star Fund V (U.S.), L.P. v. Barclays Bank P&@4 F.3d 383, 387 (5th Cir. 2011
(citing Collins v. Morgan Stanley Dean Witt@24 F.3d 496, 4989 (5th Cir. 2000)).The Court’s

review is limited to the complaint, any documents attached to the complaint, andcanyedts



attached to the motion to dismiss that are central tddima and referenced by the complaiid.

The video and audio footage do not fall into any of these categories and would be more
appropriatelyconsidered on a motion for summary judgmehltoreover the Magistrate Judge
suggested that even with the audio and video footage, the Court needed further discovery in order
to determine whether the Individual Defendants should be afforded qualified immuUihitys,
Defendants’ first objection is overruled.

Objection 2: The Report Improperly Relied on Sergeant Aga’'s Postincident, Hindsight-
Aided, Hearsay Opinion

Defendants argue Sergeant Agan’'s statements are not relevant to any ngderlyi
constitutional violation (Dkt. #38 at 5). The standard on a motion to dismiss is whetplainbé
has alleged specific facts that both allow the Court to draw the redsantdrence that the
Individual Defendants are liable for the harm Plaintiff has alleged and ttestt diee Individual
Defendants’ qualified immunity defense with equal specificdigpata v. Melson750 F.3d 481,
485 (5th Cir. 2014). Whether an officer's actions are objectively reasonable aurth F
Amendment unlawful detention claim must be assessed in light of the surroundingstamces.
Newman v. Guedry03 F.3d 757, 762 (5th Cir. 2012). Thus, Sergeant Agan’s report is relevant
because his port allegedly reviewed interviews of the caseworkers at the group hiéanther,
Plaintiff asserted that Sergeant Agan informed his officers that altermagtleods, other than
those taken by the Individual Defendants, should be wéeth someone in ctly spits at an
officer, which is relevant to the excessive force clédkt. #1 at 8).

Becauseltese allegethctual assertions Sergeant Agan’s repazbuld be relevant in the
gualified immunity analysisvhen discerning whether the Individual Defendants’ conduct was
reasonablethe Magistrate Judge properly relied upon them. Further, Sergeant Aganissamcl

that the Individual Defendants’ conduct did not rise to the level of “excessiw fart¢hat the



Individual Defendants did not wrongfully @& DupuisMays does natecessarily determine that
the Individual Defendants’ should be afforded qualified immunitys the Court’s role tanake
this determination; hence whifgergeant Agan’s report is relevaits not dispositive

Defendantsalso complain that Seegnt Agan’s report is hearsay. The Court notes
Defendants assert this argument for the first time in their objectionsougjih the Court does not
have a copy of Sergeant Agan’s report, the Court finds the report will likelyrfdéir one of the
exceptions to the rule against hearsayeD. R. EviD. 803. Thus, Defendants’ objection is
overruled.

Objection 3: The Report Improperly Found the Individual Defendants Were Not Entitled to
Qualified Immunity on Plaintiff’'s Claim for Unlaw ful Detention

Defendant®bject to the Magistrate Judge’s finding tRdaintiff adequately plead€do
probable cause” (Dkt. #38 at 6)Defendants complain that the Magistrate Judge improperly
based its finding on “Sergeant Agan’s hearsay,-pustient commentary on the topicld. As
Plaintiff stated in her response, Sergeant Agan’s report found that theodesenat the group
home denied telling the Individual Defendants they had been struck by EMayss(Dkt #23 at
16). In order to detain Dupuldays, the Individual Defendants needed to have reason to believe
there was a substantial risk of serious harm to Duidlaigs or others unless Duptlidays was
immediately restrainedTEX. HEALTH & SAFETY CODE § 573.001(a).Sergeant Agan’seportis
more than comments on the actions of the Individual Defendants with the aid of hindsight.
Sergeant Agan allegedly found that the Individual Defendants did not have a reason ® believ
there was a substantial risk of imar

Defendants generally complain that the audio and video recordings éstaéliadividual
Defendants had probable cause to detain Dudaigs. Eventhough Defendants’ reliance on the

audioand videorecordings is inappropriate at the motion to dismiss sthgeMagistrate Judge



found the evidence presentednot enough to show that the Individual Defendants should be
entitled to qualified immunity. Thus, taking Plaintiff's factual allegationgstrue, Plaintiff has
asserted enough to defeat the Individual Defatgigualified immunity defense, and Defendants’
objection is overruled.

Defendants generally object to the Magistrate Judge’s finding that ikeclearly
established lawthat the Individual Defendants’ conduct would violate DuMésys’
constitutional rights (Dkt. #38 at 7). TMagistrate Judge referred to cases in the report indicating
the Individual Defendants were on notitkeat their actions would violate Duptigays’
constitutionarights (Dkt. #34 at 9. Defendants fail to point out any specific objections to the
cases listed in the report or the Magistrate Judge’s findings. Thus, Defendaattioabis
overruled.

Defendants vagie argue that the Magistrate Judigeproperlyappliedthe case law to the
facts ofthis case (Dkt. 38 at-8). Defendants seemingly agree with the report’s findings that in
cases where probable cause was found ureberHEALTH & SAFETY CODE § 573.001, the person
detained was displaying suicidal tendencies, which has not been shown in-Magsiscase.
Further, Defendants alseem toagree that an officer cannot create a “good faith” belief that a
person intends to harm himself or otheBgibert vCannady 2005 WL 646048, at *8 (N.D. Tex.
Mar. 18, 2005). Howevemefendantscomplainthat theMagistrateJudge improperly reliedn
Sergeant Agan’seportregarding probable causéd. at 8. As stated previously, the Court finds
Sergeant Agan’s report will likely fall under a hearsay exceptiodthe Court takes Plaintiff’s
allegations as true at the motion to dismiss stage.

Additionally, Defendants argue that Plaint§ffComplaint statedAgan noted, Hudgen’s

report makes no finding that [Plaintiff] was a danger to himself or other or howskd pahreat



if not taken into custody” (Dkt. #38 at 8). Essentially, Defendants argue it is innpoogesume
probable cause did not exist simply because Officer Hudgens failed to include ipdrisare
affirmative finding of probable cause. Howevehaintiff s Complaint statethat Sergeant Agan
guestioned Officer Hudgens for taking DupMswys into custody (Dkt. #1 at 6)The Court can
infer from this statement that because Officer Hudgens failed to afakéing that DupuiMays
was a danger to himself or others, Sergeant Agan was allegedly concerneffiteatHddgens
decided to detain Dupuigays

What Defendants fail to understand is that Megistrate Judge noted that factual issues
remain (Dkt. 84 at 910). Defendants essentially arg that the Court should take their version
of the facts as true, when the standard is the opposite. Without fewvttencethe Court agrees
with the Magistrate Judge’s report that it is premature to decide whethedividual Defendants
should be afforded qualified immunity. ThuBlaintiff has defeated the qualified immunity
defense at this stage of litigation by adequately pleading facts sufficistate a claimand it is
more appropriate to decide the qualified immunity defense after liisedvery.

Objection 4: The Report Improperly Found the Individual Defendants Were NotEntitled to
Qualified Immunity on Plaintiff’'s Claim for Excessive Force

Defendants firstobject to the report’s finding that Plaintiff adequately pleaded the
Individual Defendants’ actions were “objectively unreasonafid&t. #38 at 8). Defendants argue
Plaintiff is required to show that the Individual Defendants’ actions were regiegs that no
reasonable officer could have believed the conduct was constitutional (Dkt. #38 &ithg
Thompson v. Merce762 F.3d 443, 440 (5th Cir. 2014)). The Cdumtls Plaintiff sufficiently
pleaded factso meet this standardrFirst, DupuisMays wasndther suspectedor charged with
any crime (Dkt. #34 at 12). Second, DupMiays spat at the Individual Defendants from across

the room, an action that does not pose any real significant crime or immediat¢cttineasafety



of others, especially considering that DupMiays was handcuffedld. Finally, DupuisMays
was not resisting arrest or attempting to evade artdstThe Court fails to see how any officer
wouldfind the Individual Defendants’ conduct objectively reasonbaed on these alled facts,
and Defendants fail to explairow it is otherwise reasonable.

Although Defendants have repetitively objected to the Court’s reliance on Sekgearg
report, Defendants now objectthe Magistrate Judge’s dismissaBargeant Agan’s finding that
Detective Palko did not use excessive force as defined by the McKinney Policenisyiar
General Orders (Dkt. #34 at 9Vhetheran officer used excessive force un8ection1983 is for
the Court to decide-not the sergeanteviewing the officer's actions. Thus, this objection is
overruled.

Defendants’ second objection is that the four (4) cases the Magistrate Jedg @s
clearly established law afactuallydistinguishable (Dkt. #38 at 9). White v. Paulythe Sipreme
Court reiterated that the clearly established law must be “particularized” to thefdbe case.
137 S. Ct. 548, 552 (2017). White the district court failed to identifyng case of an officer
acting under similar circumstancdsl. Instead, the court relied oBrahamv. Connor 490 U.S.
386 (1989)at avery general level.ld. This is not the case her@he Magistrate Judge pointed
out four (4) cases in which the facts are “particularized” to the facts otithent case.

Despite Defendants’ assertions, clearly established law does noerigguitical facts to
the current caseHanks v. Rogers853 F.3d 738, 7487 (5th Cir. 2017) A right may be clearly
established without a case directly on poifd. (citing Mullenix v. Luna 136 S. Ct. 305, 308
(2015)). Defendants seemingly contetiit none of the cases cited by the Magistrate Judge apply
to the case at harlmbcause those cases did not involve a person that was mentally incapacitated

This is not the standard. Further, Defendants argue none of the cases involve thidicevere



informed of a plaintiff that was allegedly in a psychotic phase, was verbally gsidgly abusive,
or a plaintiff covered in fecesho refused to bathe. Again, the standard is ndintb identical
facts. Moreover the Individual Defendants were informed of DupMiays’ conditions when they
arrived at the group home, and the alleged excessive force did not occur until allege(®y t
hours after they left the group home. ThDspuis-Mays’ alleged physical and emotional state
hours before the Individual Defendants used alleged excessive force is irre[Bvaitdividual
Defendants allegedly used excessive force in reaction to DMayis’ spitting—not because of
his previous emotional and physical state at the group hdimere is clearly established law that
an officer violates the Fourth Amendment if he resorts to overwhelming phigsiwarather than
continuing verbal negotiations with an individual who poses no imneetha¢at or flight risk.
Hanks 853 F.3d at 747c{ting Deville v. Marcantel567 F.3d 156, 1689 (5th Cir. 2009) Thus,
the Court agrees that there is clearly established law that the Individealdaats were on notice
that their conduct would viateDupuisMays’ constitutional rights.

Defendantobjectto the Magistrate Judge’s reliance Brady v. Louisiandecause it is
anEighth Amendmengxcessive forcease.Although Plaintiff is alleging a Fourth and Fourteenth
Amendment excessive force violation, the Court finds reliance on this case is prcgesebthe
facts are similar to the case at hand and the Eighth Amendment excessive fatmnviequires
“unnecessary and wanton infliction of pain,” a standard higherttt@nequired under the Fourth
and Fourteenth AmendmerRegardless,sastated in the report, there are three (3) other cases that

outline clearly established law that are particularizedhéofacts of the case. Further, the Court

! Hanksand Deville discuss a plaintiff stopped for a “minor traffic violation.” Both casdd Heat an individual
stopped for a minor traffic offense, offers, at most, passive resgstand presents no threat or flight risk would not
require abrupt application of phyaicforce. The Fifth Circuit held in both cases that alternative adsthbesides
physical force, weravailable to the officers. The fact that DupMays was not involved in a traffic stop is irrelevant
because DupuiMays was not charged or suspected of any crime, meaning there wasakass for the Individual
Defendants to use the alleged excessive force.
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hasadditionally cited tdHanks a recent Fifth Circuit opinion, which cited to clearly established
case lawshowingthe Individual Defendants were on notiteat their actions would violate
DupuisMays’ constitutonal rights. Thus, Defendants’ objection is overruled.

Objection 5: It Was Improper for the Magistrate Judge to Allow Plaintiff the Opportunity
to File a Rule 7(a) Reply

Defendants object to the Magistrate Judge’s finding that Plaintiff shouldviea gn
opportunity to amend hetaims against McKinnegDkt. #38 at 11).The Court has discretion on
whether or not to request a Rul@)/Reply from Plaintiff. Truvia v. Juilen, 187 F. App’x 346,
350 (5th Cir. 2006). The Magistrate Judge seemingly used disciretdiowing Plaintiff to file
a Rule Ta) Reply becausPefendants specifically requested that Plairgifiie a Rule {a) Reply
as alternative religfDkt. #11 at 2529). The Court fails to understand why Defendants object to
the Magistrate Judge’s findings the relief was expressly requestedejendants Thus, this
objection is overruled.

On May 15, 2017, Plaintiff fileda Rule 7(a) Reply in ater to adequately plead her
municipal liability claim. To establish the liability of a municipality, Plaintiff bears the burden of
pleading and proving the existence of: (1) a policymaker; (2) an official palncy(3) a violation
of constitutional rigks whose moving force is the policy or practice/custdanell v. Dep’t of
Soc. Servs. of City of N,¥136 U.S. 658, 695 (1978jshop v. Arcuri674 F.3d 456, 467 (5th Cir.
2012). To establish the third element, Plaintiff may show “either (1) thabllay itself violated
federal law, or authorized or directed the deprivation of federal rights; dig@dhte policy was
adopted or maintained by the municipality’s policymakers with ‘deliberatéeneince’ as to its
known or obvious consequences” gy of at “least a pattern of similar violationsJbhnson v.
Deep E. Tex. Reg’'l Narcotics Trafficking Task FO& F.3d 293, 3089 (5th Cir. 2004) There

is no heightened pleading requirement placed upon Plaintiff in order to asserba $883claim
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against a municipality.Leatherman v. Tarrant Cnty. Narcotics Intelligence Coordination ,Unit
507 U.S. 163, 168 (1993reed v. City of Kirbyville2015 WL 11112538, at *3 (E.D. Tex. July
24, 2015)Flanagan v. City oDall., Tex, 2015 WL 4731377, at *2 (N.D. Tex. Aug. 10, 2015).

In the Rule 7(a) Reply, Plaintifissertec€hief Greg Conley is a policymaker for McKinney
because under th€ity of McKinney Code of Ordinanceshe Police Chief has immediate
discretion and control of the Police Department (Dkt. #41-3)t 2Plaintiff allegedMcKinney
knew Chief Conley had amnwritten policy to insulate the officers from meritorious claims of
excessive force and false reportingd. at 3. Further, Plaintiffalleged Sergeant Agariound
misconduct among the Individual Defendants, but ultimately exonerated thellradiDefendants
of the charged raised against theetause Sergeant Agan was following McKinney’s unwritten
policy (Dkt. #1 at 9). Plaintiff allegedthe overwhelming evidenaa the inconsistencies in the
Individual Defendants’ reports and evidence of the failures to properly follow mvheki Police
Departmenpolicies and procedurgahich resultedn violations of Duplis-Mays’ constitutional
rights, showsan unwritten policy to insulate officers of constitutional violatiois. Thus,the
Court findsPlaintiff has adequately pleaded the first two (2) elementmtoricipalliability of
McKinney.

Additionally, there must be a direct causal link between some policy or decisioneand th
violation. Johnson 379 F.3d at 310Plaintiff allegedthat the adoption of this unwritten policy
caused the violations of Duptidays’ constitutional rights. Id. If McKinney had suchan
unwritten policy of insulating officers who commakcessive force and false reporting, such a
policy would be unconstitutionalPiotrowski v. City oHous, 237 F.3d 567, 579 (5th Cir. 2001)
(citing Bd. of Cnty. Comm’rs of Bryan Cnty., @kV. Brown 520 U.S. 397, 407 (1997)) (“even a

facially innocuos policy will support liability if it was promulgated with deliberate indifference
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to the ‘known or obvious consequences’ that constitutional violations would resultiis,
Plaintiffs have adequately defeated Defendants’ motion to dismiss.

Plaintiff further assertedthat McKinney ratified the Individual Defendants’ conduct.
Plaintiff allegedthat McKinney “knew the policy of the Chief was to insulate the officers from
meritorious claims of excessive force and false reporting therebyqiikein unwitten policy of
[McKinney] to downplay abuses by the Police Department. As such, [McKinneyblis f@ the
conduct of [the Individual Defendants] by reason of ratification” (Dkt. #41 at=&jh Circuit
precedent has limited the theory of ratifioatito “extreme factual situations.See Snyder v.
Trepagnier 142 F.3d 791, 798 (5th Cir. 1998) (refusing to find ratification in case in which officer
shot fleeing suspect in the bacKrandstaff v. City of Borger767 F.2d 161 (5th Cir. 1985)
(finding ratification in case in which officers “poured” gunfire onto a truck and killed inmoce
occupant).

Plaintiff allegedSergeant Agafound misconduct among the Individual Defendants, but
ultimately exonerated the Individual Defendants of the charge@dragainst them; thus,
McKinney is liable for the conduct of the Individual Defendants by reason fi€éaéitin (Dkt. #1
at 9). Plaintiff alsoarguedMcKinney failed to interview some of the third party witnesses and
dismissed the statements of those McKinney did interview, as indicative of tetifics&See
Hobart v. City of Stafford16 F. Supp. 2d 783, 797 (S.D. Tex. 2013) (ciBagtibanes v. City of
Tomball, Tex.654 F. Supp. 2d 593, 6113} (S.D. Tex. 2009) (noting that policymaker’s decision
notto view certain evidence that raises questions about plausibility of a subdsd@xgti@nation
supports a finding of ratification)). Taking Plaintiff's allegations in the Complaint as true

Sergeant Agan’s conduciyho ultimately followed the direction of Chief Conley, could be
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considered as ratifying the IndividuBlefendants’possible constitutional violations. Thus,
Plaintiff has defeated Defendants’ motion as to the ratification claim.

Objection 6: The Magistrate Judge Failed to Rulen Defendants’ Motion to Dismiss

Defendants argue that the Court must rule on the Individual Defendants’ gualifie
immunity defense on the motion to dism&mply because they believe “[tlhere is no better
evidence than what is already before the [Cloyttsuch as the audio and videsrordingof the
incident and the hours leading up to the incidet. #38 at 13). The procedure outlined by the
Fifth Circuit requires the Court to analyze PlainifComplaint andletermine whether Plaintiff's
pleadirgs assert facts which, if true, would overcome the defense of qualified immBaitke
691 F.3d at 648 (citingion Boulos v. Wilsgr834 F.2d 504, 5088 (5th Cir. 1987)). If the Court
remainsunable to rule on the immunity defense without further clarification of the facta)jit
issue a discovery order narrowly tailored to uncover only those facts needed to rule on the
immunity claim. Id. The Magistrate Judge followed this proceduvéebbv. Livingston 618 F.
App’x 201, 20607 (5th Cir. 2015)A “district court’s proper adherence to Circuit procedure in
deferring its ruling on [the defendants’] motion to dismiss and ordering discoaeowly tailored
to the issue of qualified immunity deprives [the Fifth Circuit] of jurisdiction gaat appeal.”)

As previously stated, the Court may not review audio and video recordings at ttve toalismiss
stage; regardless, the Magistrate Judge found that even considering the eewdlemitted
prematurely, it is not enough for the Court to make a ruling on the immunity claim. fisus, t
objection is overruled.

Objection 7: The Magistrate Judge Failed to Rule on Plaintiff's Burteenth Amendment
Claims

Defendants object that the report fadsaddress Plaintiff's allegations brought under the

Fourteenth Amendment (Dkt. #38 at 13). The Fourth Amendment protects againsbradokas

14



seizures, whereas the Fourteenth Amendment guarantees due process of lawrfeispéjsct to
detention. Batiste v. City of Beaumon#26 F. Supp. 2d 395, 400 (E.D. Tex. 2006) (citations
omitted). Both provisions of the constitution protect citizens against excéssieeby officers
acting under color of state lawSee id,(citing Graham 490 U.S. at 397 (Foth Amendment);
Valencia v. Wiggin981 F.2d 1440, 1446 (5th Cir. 1993) (Fourteenth Amendment)). An arrested
person is seized within the meaning of the Fourth Amendni€atipp v. Texass38 U.S. 626,

631 (2003). An institutionalized person is a detaimgditled to Fourteenth Amendment
protections.DeShaney v. Winnebago Cnty. Dep’t of Soc. Set89.U.S. 189, 200 (1989).

There is no bright line rule as to when a seizure ends and detention ligafiste 426 F.
Supp. 2d at 401 (citin@raham 490 U.S. at 39%1.10) Taking Plaintiff's allegations in the
Complaint as true, whether analyzing Plaintiff's claims under the Fourtiendment or
Fourteenth Amendment, the Individual Defendants’ alleged actions violatety dstablished
rights of which arobjectively reasonable police officers would have been aware.

In Batiste v. City of Beaumagntwo (2) police officers took the plaintiff into custody
pursuant to a “mental health commitment warrant.” 421 F. Supp. 2d 1000, 1003 (E.D. Tex. 2006).
The plaintiff remained in the officers’ custody for approximately threesamalf hours, while the
officers sought to secure her admission to a hospithl.The plaintiff alleged she did not resist
arrest however, she was struck, kicked, dragged, and tasered while she was in haidiciitie.
court held that no reasonable officer would consider this conduct to be either “reasortabiie
light of the facts and circumstances” or “a good faith effort to maintain areegiscipline.” Id.
at 1006.

Although the Individual Defendants did not taser Dupdays, Plaintiff alleged the

Individual Defendants grabbed Dupdiys and slammed his head into a filing cabinet simply

15



because Dupuis-Mays spat in the direction of the Individual Defendmnits, DupuisMays was
handcuffed.UnderBatiste no reasonable officer would consider this conduct as “reasonable force
in light of the facts and circumstances” or “a good faith effort to mairtarestore discipline.”
Thus, there is clearly established lawattthe Individual Defendants’ alleged conduct would violate
DupuisMays’ Fourteenth, as well as Fourth, Amendment rights.

Plaintiffs’ allegations could fall within a violation of the Fourth or Fourteenth Afmemt.
Batiste 426 F. Supp. 2d at 401. Itnst necessary to resolve the issue of which Amendment the
Individual Defendants allegedly violated at this stage of litigatidn(“motion can be determined
without deciding at this point whether plaintiff's claim is governed by one or ttier of tre
Amendments, or both”). Thus, Defendants’ objection is overruled.

Objection 8: The Report Improperly Relied on Plantiff's Allegations of Officer Hudgens'’
Report Discrepancies

Defendants object that Officer Hudgens’ alleged reporting discrepanciest airectly
support a constitutional violation (Dkt. #38 at 13). Defendants misunderstand the rapairttgsf
when Defendantsargue that “[ajny alleged failure to report the mcts of the Individual
Defendants’ detention of the Plaintiff does not make the opposite tidie Plaintiff specifically
alleged that Officer Hudgens falsely reported the events of the euertingHospitalemployees
and to Sergeant Agan, such thatdgeant Agan required Officer Hudgens to “correct” his report.
This is more than a failure to report an action; Plaintiff has specifically allegeth#individual
Defendants told the é$pital staff that DupuiMays “bumped” s head, which Plaintifflieged
was false (Dkt. #1 at-8), and Sergeant Agan specifically found that Officer Hudgens “was
untruthful in his response.”ld. at 7. As the Magistrate Judge found, an officer's inaccurate
reporting to his police department could lead to cauaingrstitutional violation. Seibert 2005

WL 646048 at *gciting Roberts v. City of Shrevepp&97 F.3d 287, 291-92 (5th Cir. 2005) (“to
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be liable under § 1983, a defendant must have caused or been personally involved in the
constitutional violation alleged.”)). Thus, this objection is overruled.
CONCLUSION

Having received the report of the United States Magistrate Judge, havingecahsach
of Plaintiff's timely filed objections (Dkt. 28), and having conducted a de novo review, this Court
is of the opinion that the findings and conclusions of the Magistrate Judge ad and-e@dopts
the Magistrate Judge’s report (Dkt. #2% he findings and conclusions of the Court.

Itis, thereforeORDERED thatDefendantsMotion to Dismiss(Dkt. #11) is GRANTED
IN PART, DENIED IN PART, andDEFERRED IN PART. Plaintiff's Eighth Amendment
claim is DISMISSED against the Individual DefendantsAs to the Fourth and Fourteenth
Amendment claims against the Individual Defendahtsurt needs narrowly tailored discovery
pursuant tdBacke Thus the Court willDEFER andCARRY the issue of qualified immunity
until it may be decided, including on summary judgment as appropriate. The peetdiseated
to follow the instructions laid out in the report of the Magistrate Judge regapéirmissible
discovery. Additionally, after reviewing Plaintiff’'s Rule 7(d&eply, the Court find®efendants’
motion to dismiss as to Plaintiff's claims against McKinneRENIED .

It is furtherORDERED thatthe parties shall have forfive (45) days from the date of
this order to conduct the limited discovery as laid out in the report of the Magidtrdge, and
have fourteen (14) days from the date of this Order to file requests for discovery notigyevi
listed by the Magistrateudige as permissible discovery.

IT 1S SO ORDERED.
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SIGNED this 6th day of June, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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