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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

TOMMY WILSON 8
§ Civil Action No. 4:16€V-970
V. 8 (Judge Mazzanhiudge Nowak)
8
ALLSTATE INSURANCE COMPANY §

MEMORANDUM ADOPTING REPORT AND
RECOMMENDATION OF UNITED STATES MAGISTRATE JUDGE

Came on for consideration the report of the United States Magistrate Judge atiohis a
this matter having been heretofore referred to the Magistrate Judge puosR&btS.C. § 636.
OnMarch 5, 2017, the report of the Magistrate Judge (C&t) was entered containing proposed
findings d fact and recommendations that Defendant Allstate Insurance Company’s
(“Defendant”) Rule 12(b)(1) Motion to Dismiss for Lack of Jurisdiction and Rule 12(b)¢&pn
to Dismiss (“Motion to Dsmiss”) (Dkt. #21) be denied Having received the report and
recommendation of the Magistrate Judge (BRtl), having considered Defendant’s timely filed
objections (Dkt#32), and having conducted am®vo review, the Court is of the opinion that the
findings and conclusions of the Magistrate Judge are correct and adopts theatadigige’s
report(Dkt. #31) as the findings and conclusions of the Court.

RELEVANT BACKGROUND

On November 152016 Plaintiff Tommy Wilson (“Plaintiff”) filed the presensuit,
asserting claims against Defendant for breach of contract and violatiors Béxths Insurance
Code (Dkt.#1). Plaintiff is the owner of a Texas Homeowrgehsurance Policy (the “Polity
issued by Allstate Vehicle and Property Insurance Company, for the period hgginni

Decembef7,2015 to December 7, 201BKt. #1, Exhibit B. In March 2016, Plaintiff's home,
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located at 681McWhirter Rd., Allen, Texas 75002 (the “Property”), was damaged by a wind and
hail storm; Plaintiff submitted a claim for the resulting damage after the s(Bkh #11 at 3).
Plaintiff asserts that Defendant grossly underestimated the damage togéey? On Ebruaryb,
2017, Defendant filed its Motion to Dismiss (Dkt. #21), arguing that Plaintiff' sveast not yet
ripe because of Plaintiff's failure to comply with the Policy’s express reaugint to submit a
sworn proof of loss (“POL") 91 days before filing suit against Defendant also alleging that
Plaintiff had failed to state a claimThe relevant portion of ¢hPolicy, setting fah the POL
requirementstates:
13.  Action Against Us
No one may bring an action agaimnstin any way related to the existence
or alrjr;lcl)ggst.of coverage, or the amount of loss for which coverage is sought

a) there has beefull compliance with all policy terms; and

b) the action is commenced within two years and one day from the date
the cause of action first accrues; and

C) in the event thayou and we fail to agree on the amount of loss

claimed byyou, unlessyou have previously provided tos a signed

sworn proofof loss it is a condition under thi&ction Against Us

provision that no later than 91 days prior to commencing any action

againstusthat we receive frorgou a signed sworproofof loss.. .
(Dkt. #21, Exhibit A). The Parties agree that Plaintiff did not submit a POL prior to initiating
litigation againsDefendantAllstate. On February 16, 201PJaintiff timely filed a Respons®
Defendant’'s Motio to Dismiss Dkt. #24) On February 23, 2017,efendant fileda Reply
(Dkt. #25). The Magistrate Judge entered a report and recommendation on March 5, 2017,

recommending Defendant’s Motion to Dismiss be denied (Dkt. # 31). Subsequently, Defendant

timely filed objections on March 20, 2017 (Dkt. # 32).



DEFENDANT'S OBJECTIONS

A party who files timely written objections to a magistrate judge’s report and
recommendation is entitled to a de novo review of those findings or recommendationsho whi
the party specifically objects. 28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P. 72(B)(2At the outset,
the Court notes neither party objects to the Magistrate Judge’s findings rggaedendant’s
request to dismiss Plaintiff's claims under Rule 12(bfi¢8)failure to state a claim, namely that
Plaintiff has stated plausible claims for purposes of defeating a Rule 12(b)(6) motion (DKt. #31 a
7). As such, and after de novo review of the record, the Court tiiddgnding iscorrect

The Court now turns tBefendant’sobjections, whicHocus onits request to dismiss for
lack of subject matter jurisdictionDefendant objects to the Magistrate Judge’s finding that,
notwithstanding Plaintiff’s failure to submit a POL prior to filing suit, Plaintiff'& $si ripe for
adjudication. Defendant specifically argues that the Magistrate Judge efi)eithoting the POL
requirement was not triggeredi) finding the “Action Against U$ provision does not bar
Plaintiff's suit,andor (iii) findingthat Plaintiff has substantially complied with the POL cooditi
Magistrate Judge’s Findings Regarding POL

Defendanfirst asserts that the Magistrate Judge “seems to rely on the dispute othes jus
structures on Plaintiff's property being used in whole or in part for business puirposasluding
thatcoverage, rather than the amount of loss, is the basis for the parties’ dispulakt..#3 at
4). Defendant contends thlaecausea significant dispute exists regarding the amounts necessary
to compensate Plaintiff for theoeered damages to the Pesty, the POL requiremennust be
applied The Court agrees that the proof of loss provision is only triggered by a dispute as to the
amount of loss. Here, the Magistrate Judge did not make an express finding reitartijpe of
dispute at issue, be it a coverage dispute or dispute regarding the amount of loss. tHathe

Magistrate Judgassumedhat the POL provision did apply to this disputed proceeded to
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analyze the prejudice, if any, imposed on Defendant lanti#f’'s failure to complywith the
clause. The Court, therefore, overrules this objection.

Defendantalso vehementlyobjectsto the Magistrate Judge’s findings thtaie POL
provision does not bar Plaintiff's s@hd/or that Plaintiff's civil complairntonstitutes “substantial
compliance” with the POL condition. Both of these arguments are leveled at themgastoped
by the Magistrate Judge froRolen v. Allstate Vehicle & Property Insurance Co., No. 4:16-CV-
843, 2017 WL 661836 (E.D. Tex. Feb. 20,17) and as such the Court consid@zfendant’s final
two objections togetherDefendant specifically contends that the cases cited in support of the
holding in Polen apply to liability —not property insuranee policies and further, that the
provisiors at issueelate tonotice, not proof of loss. To that eridefendant further argues that
the POL is an expresontractual conditioprecedento suitfor which Plaintiff bargained, and
that the Court has oversimplified the consequences of Plaintiff commliance.

Defendant’'s attempt to distinguidPolen is unavailing. Defendant concedes that the
primary purpose of requiring a sworn proof of loss is to permit Defendant “to investiga
circumstances and sworn facts of Plaintiff's disagreeneptevent fraud, and to have the ability
to resolve their dispute through further negotiation or appraisal” before tigedfiisuit (Dkt. #21
at 6). Thus the proof of loss provision, akindmotice provisionis aimed, in large part, at aiding
the insurer in administration of its coverage of clainsee e.g., Sonewall Ins. Co. v. Modern
Expl., Inc., 757 S.W.2d 432, 435 (Tex. App-Dallas 1988, no writ) (finding the primary purpose
of a prompt notice and proof of loss provision in a policy is to allow the insurer to invedhigate t
incident close in time to the occurrence, while the evidence is fsesthat it may accurately
determine its rights and liabilities under the policiignover Ins. Co. of N.Y. v. Hagler, 532 S.W.

2d 136, 13-38 (Tex. Civ App.—Dallas 1975, writ ref'd n.r.e.) Thepurpose of requiring written



notice and proof of loss within ninegne days is to enable the insurer to properly investigate the
circumstances of the loss while the occurrence is fresh in the minds of estnsgrevent fraud,
and to enable it to form an intelligent estimate of its rights and liabilities so that it may ffequa
prepare to dend any claim that may arisefGPIC v. Booth, 82 F.3d670, 678 (5th Cir. 1996) (il
occurrence based policies, thetice requirement is generally included to aid the insurer in
administation of its coverage of claims[].”) .(emphasis omitted) While proof of loss and/or
notice requirements afford valuable rights to the insurer, such provisions have not l#mshedta
as an essential part of the bargained for exchange in an occurrence based padisytiseicime at
issue (Dkt. #21, Exhibit A at 33 (“The policy applies only to losses or occurrenceéaskbatiace
during the policy period.”))Seee.g., PAJ, Inc. v. Hanover, Ins., 243 S.W.3d 630, 635 (Tex. 2008)
(holding that “the timely notice provision was not an essential part of the batdamexchange
under PAJ’s occurrendeased policY). Indeed,the Fifth Circuit has held that the case of an
occurrence policy, any notice requirement is subsidiary to the event thatsragmyerage.ld.
(quotingMatador Petroleum Corp. v. &. Paul SurplusLinesins. Co., 174 F.3d 653, 658 (5th Cir.
1999)).

Moreover,even were that not thease the holding inPAJ doesnot rest on the distinction
between conditionprecedenaind covenantslt is clear thatwhile clauses in an insurance policy
were historically treated as conditions precedent, such is no longer the 8asé&m. Teachers
Life Ins. v. Brugette, 728 S.W.2d 763, 764 (Tex. 198A)nder current Texas law, regardless of
whethera policy provision ischaracterized aa covenant, condition precedefds Defendant
argues)or exclusion, the insurer mustill demonstratgrejudicecaused by the plaintiff's nen
compliance.Seeg., PAJ.,, 243 S.W.3dat 634-35. Consequentlywhile Defendant asks the Court

to deem the POL provision lzargaineefor condition precedentsuch a designatiowould not



conclude the analysis. The Court must go further to determine whether preyodiceresult
See Saint Paul Guardian Ins. Co. v. Centrum G.S. Ltd., 383 F.Supp.2d 891, 901 (N.Dex. 2003)
(“[T]he Fifth Circuit has recognized a modern trend in the casedway from the traditional
contractual approach towards a view that considers prejudice to an iaswlewant factor in
determining whether to enforce a condition precedent to insurance covetage.”).

Defendant claims that it has been prejudiced because it was forced to premaigaédy lit
this case without the benefit eich piece ahformation required to be submitted in the POA.
showing of prejudice generally requires a showing that one of the recognizedegunpssbeen
impaired.” Polen, 2017 WL 661836 (citinddlanton v. Vesta Lloyds Ins., 185 S.W.3d 607, 615
(Tex. App— Dallas 2006, no pe).)With respect to the prejudice requiremeng Texas Supreme
Court hadurtherexplained:

In determining the materiality of a breach, courts wolhsider, among other things,

the exent to which the nonbreaching [spdrty will be depriveaf the benefit that

it could have reasonably anticipated from full performance. The less the non

breaching party is deprived of the expected benefit, the less material the breach.
Hernandez v. Gulf Grp. Lloyds, 875 S.W.2d 691693 (Tex. 1994)(citations and footnotes
omitted). Applying this materiality principle tde factof this case, finding of prejudicesimply
cannot be supportedPlaintiff timely submitted a claim to Defendarifter receipt of the claim,
Defendant had aapportunity to inspect the damage to the Propamtjto engage in attempts to
settlethe claim. Here toothe Parties engaged in correspondence for several months regarding the

disputes between them both as to coverage and loss amprowiding Defendant additional

opportuwnity to investigateand make inquiriesPlaintiff’s civil complaint provides the bulk of the

1 The Court does not finflorales v. Allstate Fire & Casulty Insurance Co., upon which Defendant relies to support
its argument that the POL provision is a condition precedent, persuasive. N@\&GU®H7 (W.D. Tex. Feb.

6, 2017).



information required by théerms of thePOL provision, andthe Court does ndind that the
unsworn nature of the complaint deprives Defendant of the value of the information gravide
precludes substantial complianceAccordingly, the Court overrules Defendant’'s renmgn
objections.

CONCLUSION

Having considered each @fefendant’stimely filed objections (Dkt#32), and having
conducted a de novo review, tGeurt is of the opinion that the findings and conclusions of the
Magistrate Judge are correct and adopts the Magistrate Judge’s repori3(Dlds #he findings
and conclusions of the Court.

Accordingly, it iSORDERED thatDefendant Allstate Insuranceo@pany’s Rule 12(b)(1)
Motion to Dismiss for Lack of Subject Matter Jurisdiction and Rule (12(b)(6) MotionsmiBs
(Dkt. #21) is DENIED.

IT 1S SO ORDERED.
SIGNED this 10th day of April, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




