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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

EARLINE LAHMAN, et a|

Civil Action No. 4:17CV-305
Judge Mazzant

V.

CAPE FOX CORPORATION, et al.

w W W W W W

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Defendaistion to Strike, or in the Alternative,
Motion to Dismiss Plaintiffs’ Thad Amended ComplainfDkt. #97, which, afer careful
consideration, will be granted in part and denied in part.

BACKGROUND

The allegabns in the Third Amended Complainiewed in the light most favorable to
Plaintiffs reflecs the following allegations.

Earline and Randy Lahman are thefoanders of Nationwide Provider Solutions, LLC
(“NPS”), a company thaassists physicians artealthcare providers with medical billing and
credentialing. With Ms. Lahman as a partiawner, NPS qualified focertain government
programs aimed at assisting small wormmned businesse\PS participates in a “Government
Contract Vehicle” and has also been named an “8(a)” and “8(m)” business fromah&&smess
Administration (“SBA”). Each of these designations gives NPS an advantege bidding for
government contractd he 8(a) program also establishes a MefRartégé Program that connects
small 8(a) businesses to larger, more experienced businesses, which pexmtetegesupport,
advice, resources, and mentorship.

In September 2012he BA put Ms. Lahman in touch with Michael Brown, the CEO of

Cape Fox Corporation. Ms. Lahmantméth Brown and Charles Johnson, the CE@apeFox
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subsidiary NAVAR, Inc. (NAVAR?"), shortly after. Although the 8(a) program allows a large
business to owonly 40% or lessof the small business it is “mentoring,” at this meetBigywn
offered for Cape Fox to wholly purchase NPS fibiLahmars (the “Proposed Sale”Cape Fox
drafted a Purchase Agreement a few months.|afbe Agreement providetiatthe SBA would
need to approve the sdleforeit went into effect It also providedhatCape Fox would pay the
Lahmans a $50,000 advance from the full purchase price foraN&$rany personal loanthe
Lahmangpreviouslymade to NPSCape Foxsubsequentlynade a series of representations to the
SBA in attempts to gain SBA approwaler the course of the year. This includes promises to pay
the Lahmans the debts they were owead well as promises th@ape Fox would pay off two
SBA-backed loans that had been taken in NPS’ name, Ms. Lahman would continue to manage
NPS as the day to day manager, and Cape Fox would keep the majority of NPS jalis in Pa
Texas.

Plaintiffs allege that Cape Fox improperly assumed control of NPS’s mperatell before
the SBA approved the transaction. Tailegedlyallowed Cape Foand NAVARto bidon and
receive lucrativegovernment contract®r themselves byimproperly) usingNPS’ status as an
8(a) business-even when seeking contracts for work that NPS does not petfoptaintiffs
contend that Cape Fox did not, however, fulill of the precaditions to the final sale-at the
time they were bidding on government contracts or anytime therea@ape Fox, instead,
removed Ms. Lahman from her position as C&@lfailed to timely pay off the SBAbacked

loans. And, although the SBA would approve the ProposedrSidtevember of 2013 few days

L Although the Third Amended Complaint also suggests that the Subsidifegdants used NPS’ favorable status as
a small womerowned business to secure government contracts, the allegatiomsas/tof these defendants (unlike
NAVAR) areconclusory. Plaintiffs allege, without further explanatioma complaint spanning almost forty pages
that “[t]his lawsuit arises from [the Subsidiary Defendants’] hess and actions in Texas, including [their] us[e] of
NPS’ various certifications, contract vehicles, Texas Office Location astdperformance history in its efforts to win
contracts and work beginning in 2013 and continuing until present day"#B% at pp. 46).



later, Cape Foxevealed that it intended toove NPS from Texas to Virginand fire NPS’ Texas
based employeesits promise to keep the majority of NPSogoin Paris, Texas, apparently
notwithstanding.Ms. Lahmanrespondedby locking the NPS work siteyhich shebelievesshe
was entitled to do since the preconditions to the sale were never satisfied. ohtygeoiCape
Fox to break the lock and take NRABtordsas well as computers, and other files, property, and
equipment. In short, Plaintiffs allegghat Cape Fox and/or the other Defenddfjsusurmd
controlover NPS without fulfilling the preconditions to the Proposed Sale, and (2) owe#Blaint
damages for anpenefits theybtained anexpense$laintiffs incurreddue tothe unauthorized
takeover. Plaintiffs have since filed suit again€ape Foxits wholly-owned subsidiarie@he
“Subsidiary Defendants™ and executiveMichael BrownandWilliam Walker on this basis.
Defendantsubsequentlfiled several motionso dismiss theclaimsor to require Plaintiffs
to re-plead their claims with more specificitithe Court found Walker’s claims to be sufficiently
pleaded but largely grantddefendants’motions otherwis (Dkt. #91) More specifically, the
Court dismissedhe claims against th&ubsidiary Defendant®r lack of personal jurisdictign
dismissedhe claimsagainst Browror improper serviceanddirectedthe claims aginstNAVAR
to bepleaded witmorespecificity (Dkt. #91 at p. 2526, 29). The Court also provided Plaintiffs
with seven days to filan amended complaias to the claims againSiAVAR, which has since
been filed(Dkt. #91 at p. 31)Plaintiffsnow replead certai claims againsBrown, NAVAR, and

the otherSubsidiary Defendantswhich Defendants have moved to strike.

2 These subsidiaries include: Concentric Methods, LLC; Cape Fox Fedezgtaiors; Cape Fox Professional
Services, LLC; Cape Fox Government Services; Cape Fox Facilitiex@eNAVAR, Inc.; and Cape Fox Shared
Services.



LEGAL STANDARDS
l. Motion for Reconsideration®

A motion seeking reconsideration may be construed under Federal Rule of CivilulReoce
54(b), 59(e), or 60(b) depending on the circumstancéke Fifth Grcuit recently explained that
‘Rule59(e) governs motions tdtar or amend a final judgment,” whil®tle 54(b) allows parties
to seek reconsideration of interlocutory orders and authorizes thetdistrit to revise at any time
any order or other decision that does not end the acti@olbres Lozano v. Baylor UniviNo.
6:16-CV-403RP, 2018 WL 3552351, at *1 (W.D. Tex. July 24, 2018) (quaofingtin v. Kroger
Tex., L.P,.864 F.3d 326, 336 {5Cir. 2017)). Further, “[ijnterlocutory orders,” such as grants of
partial summary judgment, ‘are not within the provisions of 60(b), but are left withiplénary
power of the court that rendered them to afford such relief from them as jesfitees pursuant
to Rule 54(b)].” McKay v. Novartis Pharm. Corp751 F.3d 694, 701 (5 Cir. 2014) (quoting
Zimzores v. Veterans Admi.78 F.2d 264, 266 {5 Cir. 1985)) (citingBon Air Hotel, Inc. v.
Time, Inc, 426 F.2d 585, 862 {5 Cir. 1970)).

Because this is a motion seeking reconsideration of an interlocutory order, thei€asurt
Federal Rule of Civil Procedure 54(b). “Federal Rule of Civil Procedure 54(b) prakates a
case involving multiple claims or parties, ‘any order or otherst®t, however designated, that
adjudicates fewer than all the claims or the rights and liabilities or fewer than all the
parties. . .may be revised at any time before the entry of a judgment adjudicating all the claims
and all the parties’ rights andabilities.” Blundell v. Home Quality Care Home Health Care,

Inc., No. 3:17cv-1990-LBN, 2018 WL 276154, at *4 (N.D. Tex. Jan. 3, 2018) (quokeD. R.

3 As explained below, the Court construes Plaintiffs’ attempt to repleadscthat have been dismissed as a motion
to reconsider the Order dismissing their claims for failure to timedcefate service and lack of personal jurisdiction
(Dkt. #91)



Civ.P.54(b)). “Under Rule 54(b), ‘the trial court is free to reconsider and reverdecison br
any reason it deems sufficient, even in the absence of new evidence or @amingechange in or
clarification of the substantive law.”Austin 864 F.3d at 336 (quotingavespere v. Niagara
Mach. & Tool Works, In¢910 F.2d 167, 185 {6 Cir. 1990) abrogated on other groundsittle
v. Liquid Air Corp, 37 F.3d 1069, 1075 n.14 (5th Cir. 1994)).

Il. Personal Jurisdiction

Federal Rule of Civil Procedure 12(b)(2) requires a court to dismiss a €lthie gourt
does not have personal jurisdiction over the defendamb. R. Civ. P.12(b)(2). After a non
resident defendant files a motion to dismiss for lack of personal jurisdidtisnthe plaintiff's
burden to establish that personanjurisdiction exists. Bullion v. Gillespie 895 F.2d 213, 217
(5th Cir. 1990) (citingVNS, Inc. v. Farron884 F.2d 200, 202 {5 Cir. 1989)).

To satisfy that burden, the party seeking to invoke the court’s jurisdiction museripres
sufficient facts as to make out onlypama faciecase supporting jurisdiction,” if a court rules on
a motion without an evidentiary hearinglpine View Co. v. Atlas Copco ABO5F.3d 208, 215
(5th Cir. 2000). When considering the motion to dismiss, “[a]llegations in [a] plagwtifimplaint
are taken as true except to the extent that they are contradicted by defenddatgsaff Int'l
Truck & Engine Corp. v. Quintan259 F. Supp. 2d 553, 557 (N.D. Tex. 2003) (citikgatt v.
Kaplan 686 F.2d 276, 2883 n.13 (5th Cir. 1982)accord Black v. Acme Mkts., In&64 F.2d
681, 683 n.3 ( Cir. 1977). Further, “[a]lny genuine, materizonflicts between the facts
established by the parties’ affidavits and other evidence are resolvamirofgplaintiff for the
purposes of determining whethepiama faciecase exists.”Int’l Truck, 259 F. Supp. 2d at 557
(citing Jones v. PetbRay Geophysical Geosource, In854 F.2d 161, 1067 {5 Cir. 1992)).

However, if a court holds an evidentiary hearing, a plaintiff “must establishdigtren by a



preponderance of the admissible evidencre Chinese Manufactured Drywall Prods. Liab.
Lit., 742 F.3d 576, 585 {bCir. 2014) (citingWalk Haydel & Assocs., Inc. v. Coastal Power Prod.
Co,, 517 F.3d 235, 241-42t(5Cir. 2008)).

A court conducts a twetep inquiry when a defendant challenges personal jurisdiction.
Ham v. La Cinega Music Co4 F.3d 413, 415 (5tkeir. 1993). First, absent a controlling federal
statute regarding service of process, the court must determine whetlwuthestate’s longarm
statute confers personal jurisdiction over the defendiht. And second, the couestablishes
whether the exercise of jurisdiction is consistent with due process under ttesl (Gtates
Constitution.

The Texas longarm statute confers jurisdiction to the limits of due process under the
Constitution. CommandAire Corp. v. Ont. Mech. Sales and Serv.,|1863 F.2d 90, 93 (5tGir.
1992). Therefore, the sole inquiry that remains is whether personal jurisdiction offends
comports with federal constitutional guarantedullion, 895 F.2d at 216. The Due Process
Clause permits the exése of personal jurisdiction over a raasident defendant when the
defendant has established minimum contacts with the forum state “suchainénance of the
suit does not offend traditional notions of fair play and substantial justicél."Shoe Co.v.
Washington326 U.S. 310, 316 (1945). Minimum contacts with a forum state can be satisfied by
contactsthat give rise to either general jurisdiction or specific jurisdictigvilson v. Belin 20
F.3d 644, 647 (5th Cir. 1994).

General jurisdiction ests only when the defendant’s contacts with the forum state are so
“‘continuous and systematic’ as to render them essentially at home in the fotarh Bamler
AG v. Bauman571 U.S. 117, 1272014) (quotingGoodyear Dunlop Tires Operations, S.A. v.

Brown 564 U.S. 915, 91@011)) seeCent. Freight Lines v. APA Transp. Cqrp22 F.3d 376,



381 (5th Cir. 2003) (citinglelicopteros Nacionales de Colum., S.A. v. H&6 U.S. 408, 414 n.8
(1984)). Substantial, continuous and systematic contact ¥atim is a difficult standard to meet
and requires extensive contacts between a defendant and the fiwhnston v. Multidata Sys.
Int’l Corp., 523F.3d 602, 609 (5th Cir. 2008). “General jurisdiction can be assessed by evaluating
contacts of the defelant with the forum over a reasonable number of years, up to the date the suit
was filed.” Access Telecom, Inc. v. MCI Telecomms. Cd®7 F.3d 694, 717 (5th Cir. 1992)
(citation omitted). However, “vague and overgeneralized assertions ¥eat@indcation as to
the extent, duration, or frequency of contacts are insufficient to support gemesdicjion.”
Johnston 523F.3d at 609 (citingGardemal v. Westin Hotel Gol86 F.3d 588, 596 (5th Cir.
1999)).

Specific jurisdiction is proper when the plaintiff alleges a cause of actibgrthas out of
or relates to a contact between the defendant and the forum Id&ieopteros 466 U.S. at 414
n.8. For the court to exercise specific jurisdiction, the court must deter(dipahether the
defendant has. . purposely directed its activities toward the forum state or purposely avsdHd i
of the privileges of conducting activities there; (2) whether the plaintifitsse of action arises out
of or resuls from the defendant’s foruAelated contacts; and (3) whether the exercise of personal
jurisdiction is fair and reasonableNuovo Pignone, SpA v. STORMAN ASIA NAO F.3d 374,
378 (5th Cir. 2002) (citin@urger King Corp. v. RudzewicZ71 U.S. 462, 474 (1985)).

Defendants who “reach out beyond one state’ and create continuing relationsthips a
obligations with citizens of another state are subject to regulation andosarictithe other state
for consequences of their actiondBurger King Corp, 471 U.S. at 47%citing Travelers Health

Assoc V. Virginia 339 U.S. 643, 64{11950)). Establishing a defendant’s minimum contacts with



the forum state requires contacts that are more than “random, fortuitougnoiatgtd, or of the
unilateral activiy of another party or third personld.

“If the plaintiff successfully satisfies the first two prongs, the burtiisso the defendant
to defeat jurisdiction by showing that its exercise would be unfair or unreasgn&diferth v.
Helicopteros Ataeros Inc., 472 F.3d 266, 271 (5th Cir. 2006). In this inquiry, the Court examines
five factors: (1) the burden on the nonresidgsfiendant; (2) the forum staseinterests; (3) the
plaintiff’ s interest in securing relief; (4) the interest of the interstate judicial system ffidiemne
administration of justice; and (5) the shared interest of the several statgbénihg fundamental
social policies.Burger King Corp,471 U.Sat 477 “lt is rare to say the assertion of jurisdiction
is unfair after minimum contacts have been showmcFadin v. Gerber587F.3d 753,760 (5th
Cir. 2009)(quotingWien Air Alaska, Inc. v. Brandi95 F.3d 208, 215 (5th Cir. 1999)).

1. Failure to State a Claim

The Federal Rules of Civil Procedure require that each claim in a complaineiacisidort
and plain statement . showing that the pleader is entitled to relidfep. R.Civ. P.8(a)(2). Each
claim must include enough factual allegations “to raise a right to relief aboveethdative level.”

Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007).

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the
complaint fails to state a claim upon which relief can be granted. R=Civ. P.12(b)(6). When
considering a motion to dismiss under Rule 12(b)(6), the Court must accept as teliejpléaded
facts in the plaintiff's complaint and view those faictghe light most favorable to the plaintiff.
Bowlby v. City of Aberdee®81 F.3d 215, 219 (5th Cir. 2012). The Court may consider “the
complaint, any documents attached to the complaint, and any documents attachecstmithem

dismiss that are central to the claim and referenced by the complaort€ Star Fund V (U.S.),



L.P. v. Barclays Bank PL(G94 F.3d 383, 387 (5th Cir. 2010). The Court must then determine
whether the complaint states a claim for relief that is plausible on its face.laffA bas facial
plausibility when the plaintiff pleads factual content that allows the [€{owdraw the reasonable
inference that the defendant is liable for the misconduct alleg€aiizalez v. Kayb77 F.3d 600,

603 (5th Cir. 2009) (quotingshcroftv. Igbal 556 U.S. 662, 678 (2009)). “But where the well
pleaded facts do not permit the [C]ourt to infer more than the mere possibiigadnduct, the
complaint has allegedbut it has not ‘show[n}—‘that the pleader is entitled to relief.’Tgbal,

556 U.S. at 679 (quotingeBb. R. Civ. P.8(a)(2)).

In Igbal, the Supreme Court established a two—step approach for assessing the sufficienc
of a complaint in the context of a Rule 12(b)(6) motion. First, the Court should idemdify a
disregard conclusy allegations, for they are “not entitled to the assumption of trutgbal, 556
U.S. at 664. Second, the Court “consider[s] the factual allegations in [the complaietg¢tmine
if they plausibly suggest an entitlement to reliefd. “This standad ‘simply calls for enough
facts to raise a reasonable expectation that discovery will reveal evideneenet#ssary claims
or elements.” Morgan v. Hubert335 F. App’x 466, 470 (5th Cir. 2009) (citation omitted). This
evaluation will “be a contexspecific task that requires the reviewing court to draw on its judicial
experience and common senségbal, 556 U.S. at 679.

Thus, “[t]o survive a motion to dismiss, a complaint must contain sufficient faoaiter,
accepted as true, to ‘state a clainrelief that is plausible on its face.”ld. at 678 (quoting
Twombly 550 U.S. at 570).

ANALYSIS
Defendants move to strike or alternatively dismiss Plaintiffs’ Third Amendeapint.

They argue that the Third Amended Complaint is redundant. They reason that it inypasperts



claims against NAVAR remain improperly pleaded and that the claimssigBrownandthe
Subsidiary Defendants have been dismissed for failure to timely efieceatce (Brown) and
lack of personal jurisdiction (the Subsidiary Defendants). In the interest mlejutite Court
construes Plaintiffs’ attempt to repleae ttlaims against Brown and the Subsidiary Defendants
as a motion to reconsider the prior Order dismissing these cl&eesAustin864 F.3d at 33638
(explaining that a motion to reconsider under Rule 54(b) can be granted fordaaw fthe Court]
deens sufficient” and that courts are to “construe the procedural rules with agmrefetoward
resolving the case on the merits and avoiding any dismissal based onieatagghn

l. Claims Against Brown

The Court dismissed the claims against Brown fdailare to timely effectuate service

largely due to Plaintiffs’ failure to make any effort to explain why service wastinaely
effectuated(Dkt. #97 at p. 27). Although it had the discretion to excuse the timely service
requirement even in the absence of good cagseMillan v. USAA General Indem. 46 F.3d
321, 325 (5th Cir. 2008), the Court decline@xcuse this requiremeunhder these circumstances.
Plantiffs have since, however, explained that they had been unable to timely locate Brown because
he moved an®efense counselasnot forthcoming aboutis new addresgkt. #107 at p.6)-
which is notdisputed inthereply (Dkt. #109 ) SeeLocAL RuLE CV-7(d) (explaining that “[a]
party’s failure to oppose a motion in the manner prescribed herein crgatsumption that the
party does not controvert the facts set out by the movants and has no evidence to offertiaropposi
to the motion”). The Catiwill not permitBrown to secure a dismissal based on improper service
while simultaneously refusing to cooperatévattempts to serve himin dereliction of his “duty
to avoid unnecessary expenses of serving the summons” under Rulees(fiR. Civ. P. 4(f); see

alsoFeD. R. Civ. P.1 (explaining that the federal rules “should be construed, administered, and

10



employed by the coureand the partieso secure the just, speedy, and inexpensive determination
of every action and proceeding”After all, the Fifth Circuit has traditionally disfavored motions
to dismiss for improper sengc See Jim Fox Enterprises, Inc. v. Air Fran6é4 F.2d 63, 64 (5th
Cir. 1981) (“[T]he availability of proper service turns into the question whethee ikeany
possillity . . . that Fox may meet the requirements of Rule 4(d)(3) and thus save its iobmpla
from an early jurisdictional grave. Is so, then we must not dismiss.”). This shoespbeally
true here since there is no indication that Brown was prejuthigede lateservice—as evident
by Brown’s actual notice and active participation in this cass. the Court has previously
explained

The purpose of services is to give appropriate notice to allow parties to properly

present their substantive arguments and not to create considerable procedural

hurdles to delay an action.
WorldVentures Holdings, LLC v. Mayido. 4:18cv393, 2018 WL 6523306, at *7 (E.D. Tex. Dec.
12, 2018) ¢iting In re ChineseManufactured Drywall Prod. Liab. LitigNo. 0902047, 2015 WL
13387769, at *7 (E.D. La. Nov. 9, 20)5)The Court will permit Plaintiffs to pursue their claims
against Brown for these reasons.

Il. Claims Against theSubsidiary Defendants

The Court next considers whether to reconsider its odifnissing the Subsidiar
Defendants for lack of personal jurisdictioRlaintiffs argue without meaningfubnalysis that
the Court should now find that personal jurisdiction exists over each StittediaryDefendants
becausehey “are wholly owned subsidiaries of CFC,” whigiouldallow them tcassume CFC’s
jurisdictional contacts. They also appear to arthag regardlessthe Subsidiary Defendants’
contacts with the State are sufficient to estalgestsonajurisdiction. The Court addresses these

arguments in turn.

11



a. Personal Jurisdiction over the Subsidiary Defendants Through CFC

Although personal jurisdiction is not ordinarily established over one company based on its
relationship to a subsidiary or parent, the Fifth Circuit recognizes apte to this rulavhere
the two entities have a sufficiently close relationsi8pe Hargave v. Fibreboard10 F.2d 1154,
1159 (5th Cir. 1983)Plaintiffs contendhat Cape Foxhas one such relationship with each of the
Subsidiary Defendants based on three facts. They note that: (1) the Subselengiabts are
wholly owned byCape Fox(2) Cape Foxand the Subsidiaries share an address, arCa{® Fox
and the Subsidiary Defendants share some of the same corporate officetd (it p. 10).

The Court remains unconvincegven accepting the truth of these assertiortse Hifth
Circuit has long held “that 100% stock ownership and commonality of officers and diractor
not alone sufficietto establish an alter ego relationship betwavo corporation$ See Hargave
710 F.2d at 1159 (citingv/alker v. Newgenb83 F.2d 163, 167 (5th Cir. 1978)rner v. Jack Tar
Grand Bahama, Ltd.353, F.2d 954, 956 (5th Cir. 1965)Plaintiffs must, instead, establish
“control by the parent over the internal business operations and affairs of theiasybsi order
to fuse the two for jurisdictional purposesSee id. Plaintiffs’ assertions thaCape Foxand the
Subsidiary Defendants “share[] certification numbers to bid for and receiergareés to obtain
government contracts and work” does imalicate thaCape Foxheld this type of control over its
subsidiaries.See idat 1160 (explaining that a parent company’s “complete authority over general
policy decisions at K & M, including such matters as selection of product heirgg and firing
of K & M officers, and approval of sizable capital investments” was not serftievhere “[d]ay
to—day business and operational decisions, however, were made by K & M officdrsg).

Subsidiary Defendants cannot assume Cape Fox’s jurisdictional contactsak.a

12



b. General Jurisdiction
The Courtalsosees no reason to now find tiggnerajurisdictionexists based on each of
the Subsidiary Defendants’ contacts to the fioruGeneral jurisdiction exists over a corporation
in any district where “a corporation is fairly regarded at hongeé Patterson v. Aker Sols. Inc.
826 F.3d 231, 234 (5th Cir. 2016) (citiGpodyear v. Dunlop Tires Operations, S.A. v. Brown
564 U.S. 915, 924 (2011)). A corporation is ordinarily at home at its place of incorporation and

its principal place of businessSee Daimler AG v. Baumab7l U.S. 117, 139 n.192014).

However, in “exceptional cases,” general jurisdiction may also exishather locationseeid.
(citing Perkins v. Benguet Consol. Mining C842 U.S. 437, 4448 (1952)}—-such as when,
“due to a world war, defendant's porate headquarters and finances had de facto been moved
from the Philippines to Ohio where the company's President, General élaarad) secretaries
resided, and its directors me@’Connell & StevensorRUTTER GROUP PRAC. GUIDE: FED. CIv.
PrROC. BEFORETRIAL NAT. ED. 13:108.1 (2018(citing Perkinsg 243 U.S. at 44748). In this case,
Plaintiffs have not alleged or provided supporting evidence indicating that the Subsidiary
Defendants’ respective places of incorporation or principal places of bugnaesfexas. Nor
havePIlaintiffs established that this is an exceptional case where the Court may exercrs¢ gene
jurisdiction over the Subsidiaries neverthelgss.
c. Specific Jurisdiction
The question, then, is whether specific jurisdiction exists over the Subsiditepdants.

Specific jurisdiction is proper when the plaintiff alleges a cause tafrathat grows out of or

relates to a contact between the defendant and the forumId&dieopteros 466 U.S. at 414 n.8.

4 Plaintiffs, instead, only note that Defendants (1) registered with Texas andststdld Texas Taxpayer Number;
(2) bid on, been awarded, and has worked on contracts for jobs from 2009 to pre$€8j);ldred Texas Personnel
for jobs located in Texas.

13



i. Claims against ©ncentric Methods, Cape Fox Federal Integrators, Cape
Fox Government Services, and Cape Fox Facilities Services

The Lahmangontend, without explanatiothattheir claims agains€oncentric Methods,
Cape Fox Integrators, Cape Fox Government Services, and Cape Fox F&witieesarise
from:

[Their] use of NPS’ various certifications, contract vehicles, Texas officeidocat

and past performance history in its efforts to work on government cantract

beginning in 2013 and continuing until present day
(Dkt. #107 at pp. 2013). The Lahmans alsasserthatConcentric Methods directed and required
Plaintiffs to submit administrative work for NPS in Texas.

The Court is unconvinced—even assuming thase contacts indicate that the Subsidiary
Defendants’ purposely directed their contacts to the forum. This is bedhs@te their
conclusoryallegationsotherwise Plaintiffs havenot explained precisely how their claimgainst
these defendants arise franese contactsSee Panda BrandyWine Corp. v. Potomac Elec. Power
Co, 253 F.3d 865, 869 (5th Cir. 2001) (“[ig district court correctly held that the pridecie-
case requirement does not require the court to credit conclusory allegatiams, ifev
uncontroverted.”).Nor has the Court been abledetermine how these allegations fit within the
scope ofPlaintiffs claims against thes®efendantsbased on the Third Amended Complaint,
whichdiscusses Cape Fox’s role in detail whdéerertingtheseDefendant®nly in passing.See
Calder v. Jones465 U.S. 783, 790 (1984) (citifgush v. Savchuld44 U.S. 320, 332 (1980)
(“Each defendant’s contacts with the forum State must be met as to each aetetedavhom a
state court exercises jurisdant.”). BecausePlaintiffs have theburden to establish personal
jurisdiction see Monkton Ins. Srvs., Ltd. v. Ritté88 F.3d 429, 431 (5th Cir. 2014) (“The plaintiff
has the burden to make a prima facie showing that personal jurisdiction is pribge€ourt sees

no reason to revisit its prior order dismissingsth®efendantsom the case Any “claims” which

14



the Lahmans attempt to assert aga@®ahcentric Methods, Cape Fox Federal Integrators, Cape
Fox Government Servicegy Cape Fox FacilitieServicesn the Third Amended Complaint will
be stricken as a result.
ii. Claims against Cape Fox Shared Services

The Court reaches the opposite result, however, as to the Lahmans’ clainst @gpe
Fox Shared Servic&sThe Lahmans note in a supporting affidavit that, starting in February 2013,
Cape Fox Shared Services assumed control over the financial, banking, adminigttatiae
resources, IT, and payroll functions in NPS’ operat{@ig. #107, Exhibit 1 at pp.-40)® These
contactsare sufficietly related to the suitAs explained aboveRlaintiffs’ claims are based on
allegations thaDefendantsmproperly assumed control over SBnd caused damage to Plaintiffs
during the time they had that control. Evidence tending to show that Cape &wexi Services
assumed substantial control over NPS’ operations in the relevant time periediodia¢ suit.
Additionally, Cape Fox Shared Services’ assumption of control over a-@sexl company’s
major operatios—which, unsurprisingly, caused injuiry Texas—indicateghat Cape Fox Shared
Services purposely directed its conduct toward TeSze Calder465 U.S. at 7890 (finding a
California federal court could exercise specific jurisdiction over joistsalvho wrote a story
about a California resident, relied on California sources, and (allegedly)dcdasm in
California). Cape Fox Shad Servicessurely cannot be surprised that a suit concerning its

assumption of control over a Texas company would be brought in a federahcbexas

5 Defendants argue that a dismissal for lack of personal jurisdicti@téssarily with prejudice when a plaintifets

to bring the dismissed claims in the court issuing the dismissal. Eveniagdbps as true, the Court is still able to
reconsider its prior dismissal order at this tirBeeFeD. R. Civ. PRO. 54(b) (explaining that the Court has the inherent
powerto reconsider any orders before entry of a judgm@ntjfith v. City of New OrleandNo. CIV.A. 11245, 2013
WL 2555787, at *1 (E.D. La. June 10, 2013Jlfe prior dismissals weiaterlocutoryordersthat were never the
subject of a final judgment. That they weliemissalsvith prejudicedoes not alter their interlocutory nature.
Therefore, the Court has inherent power to modify or rescind those ordengiene prior to entry of a judgmeit.

8 Defendants ask the Court to strike certain paragraphs of this dffidialack of personal knowledge (Dkt. #109 at
p. 4). But, because the Court has not relied on these paragraphs, thés$ iequoot.
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Cape FoxShared Servicesargues (n its original motion to dismigsthat specific
jurisdiction would offend notions of fair play and substantial justice since it “césidoccurrent
business in Texas and maintains no presence in the state” (Dkt. #76 at Be&eifen, 472
F.3d at 271 (explaining that, after the plaintiff establishes that the defendanhimemcontacts
based on its suitelated conduct, “the burden shifts to the defendant to defeat jurisdiction by
showing that its exercise would be unfair or unreasonabRij.any burden to Cape Fox Shared
Servicess outweigled bythe benefits of thelaims against iproceeding in this forum. Texas has
a clear interest in Plaintiffs’ claims against Cape Fox Shared Sgnand it would be highly
inefficient not to litigate these claims alongside other claims against related paittigsrite from
the same nucleus of operative faBlee Asahi Metal Indus. Co. v. Superior Court of California,
Solano Cty.480 U.S. 102, 113 (1987¢Xplainingthat whendetermining the reasonableness of
exercising jurisdictiongourts considrthe parties’ interest, the interest of the forum statd,“the
interstate judicial system’s interest in obtaining the most efficient resolution wbeersies”).

For these reason®Jaintiffs hawe met theirburden to make prima facieshowing of
specific jurisdictionover Gape Fox Shared Services.

Il Claims AgainstNAVAR

NAVAR argues that the claims against it should be dismissed for failure to state a claim.
It notes that the Court previously granted its motion for a more definite stategrtertha claims
against it and that the Third Amended Complaint remains deficidrat Court disagreed/iewing
the allegations in the light most favorabletihem the Third Amended Complaint indicates that
(1) NAVAR’s CEO was present at the first meeting in which Ms. Lahman nibt@ape Fox
Corp’s CEQn which the purchase of NPS was first discussed (Dkt. #95 atppl)l(2) NAVAR

forced NPSto make certain misrepresentations to the federal government, over Msarahm
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objections, so that NAVAR couldbtain government contracts for its@likt. #95 at pp. 2621),
and (3) NAVAR obtained several lucrative government contracts during thigDkee#95 at p.
4). In a case that turns on the extent to which Defendants unfairly benefited amdied ha
Plaintiffs from their assumption of control over NPS, it would mature to dismiss the claims
against NAVAR at this stage.
V. The Other Claims in the Third Amended Complaint Attorney’s Fees

Defendants argue thdie Third Amended Complaint should be struck as a whole. They
contend that, although the Third Amended Caimlmaycontain properly asserted claims against
Cape Fox Corporation and Walkéneseclaims merely “mirror[] the facts alleged in the Second
Amended Complaint” (Dkt. #97 at p.8)According to Defendants, this would make the Third
Amended Complaint wholly redundant since the claims against Brown and the Subsidiary
Defendants are improperly raise#llere too, the Court disagrees. As Plaintiffs note, the Third
Amended Complaint narrows the scope of claims at issue and adds allegations ti@ithsir c
against NAVAR. The Third Amended Complaint will not be struck as a result. The Court
similarly sees no reason to award attorney’s fees for a motion that wghlapéed in part and
denied in part.

CONCLUSION

Accordingly, Defendants’ Motion to Strike,an the Alternative, Dismiss Plaintiffs’ Third
Amended Complaint [Dkt. #97] GRANTED IN PART andDENIED IN PART as described
herein. Plaintiffs’ claims against Concentric Methods, Cape Fox Federal ltegjr&ape Fox
Government Services, and CapexHeacilities Services remain dismissed aare therefore

STRUCK from the Third Amended Complaint. The Clerk of the CourDIRECTED to
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terminate these parties as a result. Plaintiffs’ claims against Brown,Foagghared Services,
and NAVAR, Inc., however, are properly before the Court.

IT 1S SO ORDERED.
SIGNED this 13th day of March, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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