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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

OTIS L. HENRY 8§

§ Civil Action No. 4:17€V-00313
V. 8§ Judge Mazzant

8
CITY OF SHERMAN, TEXAS 8

MEMORANDUM OPINION AND ORDER

Pending before the Coud DefendanCity of Sherman, Texas (“the City’) Motion to
Disqualify Plaintiff's Attorneys (Dkt. #2bandMotion to Stay Proceedings (Dkt. #18). Having
reviewed the motions and the relevant pleadings, the Court finds the motions should be denied.

BACKGROUND

Plaintiff Otis L. Henry (“Henry”) sued the City alleging violations of the eAg
Discrimination in Employmen#ct of 1967. Ronald R. Huff and Robert E. Richardson of the
Richardson Law Firm represent Henry in this acfitaintiff's Attorneys”). WayneBlackwell
(“Blackwell”), an employee of the City since 2080din the Human Resourcesepartment since
2005 is also represented by PlaintiffAttorneysin a separate action in which Blackwell makes
an Equal Employment Opportunity CommissiorEEOC’) complant. While Blackwell was
working in theCity’s Human Resources Departmddéenry was notified on December 6, 2016
that he was terminated with an effective termination date of January 1, 2017. Even though
Blackwell was in the Human Resources Departraetite timeBlackwelldiscovered thahe City
dismissed Henry after it happened. Blackwell was not part of the decision-makuegpto fire
Henry and was intentionally made ignorant of the events that took place.

After Henry was fired, Blackwell called Henty find out what happened. After that call,

Blackwelllooked at Zach Flores’s computer. Zach Flores was the Human ResourcegiMadag
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was involved in the investigation that led to Henry’s termination. BlackwellrrédiHenry,
before Januaryl, 2017, that after he checked Flores’s computer he could not find anything
regarding the investigation.

The City recently discovered tHBlackwellforwarded an email to Plaintiff's Attorneys on
September 28, 20Xrégarding the City’s restriction of his access to personnel recditus City
also observedlackwell shredding unidentifiedlocuments. The City placed Blackwell on
administrative leave oBctober 19, 2017After placed on leave, an employee of they@ient to
get Blackwell’'s phone and tablet, and obserned Blackwell wipel the devices The Cityfiled
the present motions to stay and disqualify Plaintiff's Attorneys (Dkt. #18; Dkt. #25%)y Hied
a response to both motions (Dkt. #27; Dkt. #28he City filed its replies (Dkt. #29; Dkt. #30)
and Henry filed a sur-reply to the motion to disqualify (Dkt. #31).

LEGAL STANDARD

The Fifth Circuit has “made clear that ‘disqualification cases are governsthteyand
national ethical standards adopted by the couRDIC v .U.S. Fire Ins. Co50 F.3d 1304, 13H1
12 (5th Cir. 1995)quotingin re Am Airlines, Inc,, 972 F.3d 605610 (5th Cir. 1992)). In the
Fifth Circuit, when considering disqualification of an attorney, district caeterally rely upon
the following: (1) the local rules in the distri€2) American Bar Association’s (“ABA”) Model
Rules of PofessionalConduct; (3) the ABA’s Model Code of Professional Responsibility; and (4)
the state rules of conducHoraist v. Doctor’'s Hosp. of Opelousa®55 F.3d 261, 266 (5th Cir.
2001); Ayus v. Total Renal Care, Inet8 F. Supp. 2d 714, 714 (S.D. Tex. 1999). Beyond the
various rules and codes identified above, “[a] court should be conscious of its resiypmsibil
preserve a reasonable balance between the need to ensure ethical conduct on the pars of lawy

appearing before it and other social interests, wimnclude the litigant’s right to freely chosen



counsel.” Woods v. Covington CtBank 537 F.2d 804, 810 (5th Cir. 197@jting Emle Indus.,
Inc. v. Patentex, Inc478 F.2d 562, 564—65 (2d Cir. 1973)).

In the Eastern District, “thstandards of professional conduct adopted as part of the Rules
Governing the State Bar of Texas shall serve as a guide governing thetiobdigand
responsibilities of all attorneys appearing in this cougasten District of Texas, Local RulaT -

2. In Texas, disqualification is a “severe remedydCNB Tex. Nat’'| Bank v. Coker65S.W.2d
398, 399 (Tex. 1989). Motions to disqualify are subject to an exacting standard puaitetd a
party’s right to counsel of choice as well as to disogeithe use of such motions a%ddatory
trial tactic.” 1d.

ANALYSIS

The City argues that Plaintiéf Attorneys should be disqualified becau@g Plaintiff’s
Attorneys have violated the “No Contact Rule” by engaging in ex parte comationi@and (2)
Plaintiff's Attorneys representation of Blackwell creates an appearance of impropti&nry
responds that there is no violation and, even if a violatcmurred there is no prejudice.

l. Ex Parte Communication

The City argues thaPlaintiff's Attorneys violatedthe “No Contact Rule,”Texas
DisciplinaryRule of Professional Conduct 4.88d ABA Model Rule 4.20y communicating with
Blackwell. The City maintains that|Bckwellis one of the people who should not be contacted
under the rulebecause he was the Human Resources Directdnahdhanagerial authority, and
his actiors couldbe imputed to the City for civil liability. Henry maintains tHfaintiff's
Attorneys are permitted to contact Blackwell under the Texas and ABA Model Riles o

Professional Conduct.



Texas Rule of Professional Conduct 4.02 states that ehaleyeris representing a client,
“a lawyer shall not communicate . . . with a person, organization or entity of govethe&awyer
knows to be represented by another lawyer regarding the subjeex.”DISCIPLINARY RULES
PROF L CONDUCTR. 4.02(a)reprinted inTEX. GoVv' T CODE ANN., tit. 2, subtit. G, app. A (West
2005) (Tex. State Bar R. art. 10, 89). “This prohibition extends to cep@isdnpresentlyhaving
managerial responsibilityn the organization that relates to the subject of the representhto
‘presentlyemployed bythe organizationand can make the organization liable for the matter at
issue In re RSR Corp473 S.W.3d 775, 781 (Tex. 201@mphasis in originaljquoting TEX.
DISCIPLINARY RULES PROF L CONDUCTR. 4.02(a))* However alawyer is allowed to contact “a
person presently employed by [an organizatioentity of a government] whose conduct is not a
matter at issue but who might possess knowledge concerning the matter &t i3sxe
DISCIPLINARY RULES PROF L CONDUCTR. 4.@®(a)cmt 4.

TheCourt is not persuadehat Blackwell is an employelat falls under the “No Contact
Rule” in this case. The City contends that Blackwell has managerial authdsggause Zach
Flores the Human Resources Managefas Blackwell's subordinate; however, Flores’s own
statements at his depositibelie this proposition. At his depositiploresmaintainedthat he
was not Blackwell’s subordinafe The City presented no other argumtiat suggest Blackwell
has manageal authority. Additionally, the City contends that Blackwell's actsooould be
imputed on the City for civil liability; however, from the present record IBledl was not

involved in Henry’'s termination ankis actiors, or lack thereofin Henry’s dismissal could not

! Additionally, the ABA Model Rules have a similar rulleat extends the prohibition to the constituents of an
organization that “has authority to obligate the organization \eitpact to the matter” or whose actions “may be
imputed to the organization fpurposes of civil or criminal liability.MODEL RULES OFPROF L CONDUCTY. 4.2 cmt.

7.

2 This is basedn the representation of Henry. Henry has requested the tiepdsanscripts and has offered to
supplement the record once Henry receives the trgnscri
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result in civil liability. It does not appear from the record that anything Blackwell did during the
events could be imputed to the City to result in civil liabilijowever, Blackwell is an employee

on administrative leave waise conduct is not at issue, but that has knowledge, although limited,
of the eventsurrounding the subject matter of the suiccordingly, Plaintiff's Attorneys were
permitted to contact Blackwell pursuant to the rul€deeTEX. DISCIPLINARY RULES PROF L
CoNDUCTR. 4.02(a) MODEL RULES OFPROF L CONDUCTT. 4.2 In re RSR Corp.475 S.W.3d at
781.

Further, the City asserts that Plaintiff's Attorneys communicated with Bleltkas
evidenced by: (1) Blackwell’s EEOC charge, which states that he “was actively aiboger the
investigation of the incident by [Plaintiff's Attorneys]”; (2) Henry’s Ongi Complaint, which
maintains Blackwell was not aware of any internal investigation into Herjrgn{ails forwarded
by Blackwell to Plaintiff's Attorreys? (4) Blackwell’s destruction of the City’s information; and
(5) an email forwarded by Blackwell to his personal email account regar@irsglbfect matter of
another employment lawsuitdenry argues that the City cannot show any discusdietween
Plaintiff’'s Attorneys and Blackwelctually regard the subject matter of the suit as required by the
professionalules of conduct. Moreover, Henry asserts that the City cannot show any prejudice
as a result of the communications between Plaintiff's Atggs and Blackwell because the City

has not shown one piece of confidential information that was sent to Plaintiff’ siéysor

3When an attorney receives privileged information through no fault ofvits cours can consider several factors in
determining whether the attorney should be disqualified: “1) whetieeattorney knew or should have known that
the material was piileged; 2) the promptness with which the attorney notifies the apgpagde that he or she has
received its privileged information; 3) the extent to which the attorney reae@sdigests the privileged information;
4) the significance of the privilegedformation; i.e., the extent to which its disclosure may prejudice thent's
claim or defense, and the extent to which return of the documdhtritigate that prejudice; 5) the extent to which
themovant may be at fault for the unauthorized disales6) the extent to which the nonmovant will suffer prejudice
from the disqualification of his or her attorneyri re Meador 968 S.W.2d 346, 3552 (Tex. 1998) Here, the Court
does not find that Plaintiff's Attorneys received any privileged inféiona soit does not need to engage in a
discussion of these factors.



The “No Contact Rule” prevents attorneys litigating a fwin contactinga person or
organization that theawyerknows is representegbout the subject matter of thepresentation
SeeTEX. DISCIPLINARY RULES PROF L CONDUCT R. 4.02(a) MODEL RULES OFPROF L CONDUCT T.

4.2. Additionally, theCourt “should not disqualify a lawyer for a disciplinary violation thas h
not resulted in actual prejudice to the party seeking disqualification.e Meador 968 S.W.2d

at 350(citing TEX. DISCIPLINARY RULES PROF L CONDUCTR. 3.08 cmt. 10)Qrchestratehr, Inc. v.

Trombetta No. 3:13ev-2110KS-BH, 2016 WL 4563348, at *14 (N.D. Tex. Sept. 1, 2016).

The Court finds that the City has not shoavnryprejudice or that any communicatidhat
took placeregardedhe subject matter of the suithe Court will address each piece of evidence
that the City suggests prove Plaintiff’'s Attorneys have improperly conuataa with Blackwell
that resulted in prejudice.

First, as to Blackwell’'s cooperatibmwith the investigation, the City has not prosttlany
evidence of what this cooperation means. From the information provided to theBlamkivell’'s
cooperation appears to have taken place before the litigation process began, and involved
Blackwell looking at acoworker’'s computer and communicating to Henry that no formal
investigation was launched on his employment before the City terminatedThienCity has not
presented any evidence that Blackwell shared this information with Plairaifforneys The
evidence before the Court demonstrates tina Blackwell shared the information with Henry,
prior to Henry or Blackwell hiring Plaintiff's Attorneys.

Although the City did not present any additional evidence of cooperation that Blackw
engaged in, &y additionalcooperation Blackwell could provide would not be prejudicit the

time of Henry’'s termination, Blackwell had no information on the nature of thegfitihe

4 The City takes issue with what Blackwell characterizes as active cooperatiothevinvestjation, but the Court
will not engage in argument about semantics, and will only addressitlenes before it.
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investigation that led to Henry's dismissal, or the reasons for his teramnatndeedCity
Manager Robby Heftostatedin his deposition that Blackwell was deliberately kept ignorant of
the investigation and termination of Herfry.Blackwell did not possess any confidential
information regarding the termination, and his knowledge of the matteextasnelylimited.
Accordingly, there is no evidence that Blackwell's statement that he is ratiogewith the
investigation results in any prejudice

Second Henry's Original Complaintcontains information that Henry received from a
discussion with Blackwell before heled suit as opposed tdrom Blackwell divulging
confidential information to Plaintiff's Attorneys, as the City claini$ie information contained in
Henry’'s Original Complaint does not suggest that Blackwell communicated withtifPfain
Attorneys, anas such does not prejudice the City.

Third, the emailchainthat Blackwell forwarded to Plaintiff's Attorneysas forwarded
based on the fact that Blackwell believida City’s conduct in preventing him from seeing
personnel recordsas a misdemeanor, evidenceditsy body of the email from Blackwell. (Dkt.
#25, Exhibit 4 at p1).® Further, the content of the email chain does not contain any information
regarding this case.Sée generallypkt. #25, Exhibit4). The discussion iabout Blackwell’s
access to personnel information and his job responsibilifies. communication does not present
any prejudice to the City to form a basis to disqualify Plaintiff's Attorneys.

Fourth, any information that the City observed Blackwell destroying does notsstlgage

any confidential information wagiven to Plaintiff's Attorneys. Because Blackwell was

> This is basedn the representation of Henry. Henry has requested the depdsitnscripts and has offered to
supplement the record once Henry receives the transcripts.

6 Blackwell is allowed to forward information under the Texas WhBltever Act, if he believes that the conduct is
criminal. See Davis v. Ector Cty., TeR0 F.3d 77778-86 (5th Cir. 1994) (citingCastaneda v. Tex. D&pf Agric.,

81 S.W.2d 501, 503 (Tex. App-Corpus Christi 1992, writ denied)).
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purposefully left out of the discussion on Henry's dismissal, the likelihood that Blkckwe
destroyed confidential or privileged infoation regarding the subject matter of this case is
relatively low. Even if Blackwell did destroy confidential information, theutoents that were
shredded could not then be shared with Plaintiff's Attorneys. As such, there is no evid¢nce t
Blackwell sent any of this information that was shredded or deleted to Plaintiff's Attorrtbgt

it caused the City any prejudice.

Finally, the fct that Blackwell forwarded a subsequentail regarding another case, to
his personal ema#dccountdoes not showhiat the City is prejudiced in this suit. First, the emalil
contains information regarding another case. Moreover, there is no evidence thateBlackw
forwarded this email from his personal enatresdo Plaintiff's Attorneys. Accordingly, there
is no evidence that any communication happened here, and if iheld,is no evidendhat the
communicatiorwas about the subject matter of the suit or thedutsed the City any prejudice.

The City has not presentedny evidence tosuggest thatthere is ag improper
communication between Plaintiff’'s Attornegad Blackwelthat resulted in prejudice to the City,
such thathe severe remedy disqualification is warranted.

. Appearance of Impropriety
The City maintains that “[a] court must disqualify a lawyer for appearahanpropriety

when there is eeasonable possibility that some specifically identifiable impropriety has occurred

and the likelihood of public suspicion of the impropriety is sufficiently strong enauginiveigh
the interest of the party being represented by counsel of its choice.” (Dkt. #25 @titmgd
McCuin v. Tex. Power & Light Cor14 F.2d 1255, 1265tbCir. 1983). The City contends that
Plaintiff's Attorneys represetation of Blackwell gives theman excuseto have ex parte

communication with Blackwell The City avers that becauBéackwell worked in the Hman



Resources Department that edaccess to confidential informatisagarding the present case,
and aserts thaBlackwell is sharing that informationith Plaintiff's Attorneys! Therefore, the
City asserts that there is much more than a reasonable possibility that them@sigtpin this
case. TheCity argues thait is prejudiced because of this disclosure of confidential information.
Henry responds that there is no appearance of impropriety by Plairifforneys’
representation of Blackwell in a separate matter because Blackwell does not\chaeathnd
never had confidentiahformation egarding this caseHenry maintains that even if there were
an appearance of impropriety, the City would have to show prejudice and becalksecBlaas
no confidential informatiothe Citycannot show such prejudice.
“Canon 9 of the Code of Professiomsponsibility provides: ‘A Lawyer Should Avoid
Even the Appearance of Professional ImproprietytCuin, 714 F.2d at 1265Because this is
a canon of professional responstilit is not a mandate, but an attorney may still be disqualified
on thisprinciple if it violates the prescriptiond. In order to determine #n attorneys conduct
gives the appearance of impropriety, the Court should engage indeanquiry. Id. “First,
the district court should inquire whether there is ‘at leastasonable possibility that some
specifically identifiable impropriety’ has occurred.”d. (citing Woods 537 F.2d at 813
“Second, the [Clourt should consider whether the likelihood of public suspicion of, or obloquy
regarding, such an impropriety ssifficiently strong to outweigh the interest of the party being

represented by counsel of its choicéd’ (citing Woods 537 F.2d at 81)3

7 The City points to Blackwell’'s EEOC charge, which states that he is lgctiweperating in the investigation of
Henry’s incidentby Plaintiff's Attorneysand Henry’s Oginal Complaint, which containgformation regarding
Blackwell's involvement, or lack thereof, in the dismissal of Henry.di#ahally, the City describes the email
Blackwell forwarded to Plaintiff's Attorneys, Blackwell’s shreddinfydmcuments, anén email that Blackwell
forwarded to his personal email address, perhaps to share the eithalittaimtiff's Attorneys. The Court previously
addressed thesdlegations and will not address them again
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The Court already determined that there is no improper ex parte communésatitimat
there is no evidence that Blackwell shared any confidential information iaithtifF’s Attorneys.

As such this allegatiordoes not serve as a basis for the proposition that impropriety has occurred.

The other basishat the City asserts cagesthe appearance of impropriety is the dual
representation. The City maintains that there does not need to be proof ofcanfigential
information disclosedbecause presumption of impropriety can exist with dual representation.
(Dkt. #25 at p. 7)citing Hull v. Celanese513 F.2d 568, 572 (2d Cir. 1975)Jhe City asserts
that representingn employee of the defendawtjo wasprivy to discussions regarding the subject
matter of the caseand was in a key position during the time at issue in thepsoituceshis
presumption of impropriety. The City contends that the dual representation gives Plamtiff
Attorneys access to confidential information that it would not have attwéghere wereno dual
representatiorand given Blackwell’s suspicious behavitiat access is more likely

Henry responds that this is not a case that warrants a presumption of impromaeiyebe
Blackwell is merely a facwitness in this case, and he did not hageess to any confidential
information surrounding the termination of Henry, the subject matter of the case.

As previously mentioned, attorneys are permitted to talk to employees of an diganiza
that is represnted by a lawyer, if that employee’s conduct is not at issue in tresegpation and
that employee hasformation regarding the subject matter of the s@eeTEX. DISCIPLINARY
RULES PROF L CoNDUCT 4.02 In re RSR Corp.475 S.W.3d at 781. While tmepresentation of
some employees may present the appearance of impropriety, these empltyemgevio have
access to confidential information regarding the subject matter of the suiexdmaple,m Hull,
the Second Circuit disqualified a law firmatitsued a corporation for a Title VII violation when

that corporation’s irfhouse counsel, whaitially worked on the Title VII case, intervened in the
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lawsuit. Hull, 513 F.2d at 56970. The Court determined that because it was reasonable that the
in-house counsel acquired information on the subject matter of the suit, the representatson, on it
own without any evidence that confidential information was actually sharedneagleto create
the appearance of impropriety. at 571-72.

The facts otheHull case are entirely distinguishalitem the case at baBlackwell is a
fact witness to the case because he was not involved in the deuneskomy process behind
Henry’s termination, and was in fact deliberately kept ignorant of the inagetigand termination
of Henry. Blackwelldoesnot reasonably have any information regarding the subject matter of the
suit. See id. The City hasot presented angvidence that Blackwefpossesseany privileged
information that would be benefal to thepresent disputeSeeid.; Ring Plus, Inc. v. Cingular
Wireless Corp.614 F.3d 1354, 1366 (5th Cir. 2010). Accordingly, the Court finds that there is
no appearance of impropriety, and the Court does not need to move to the second step of the
analysis.

[I1.  Motion to Stay

The City requested the Couat

stay the proceedings to allow the City to discover the nature and extent of

Blackwell’'s communication with [Plaintiff's Attorneys] and to see if Blackwell

deleted or gave opposing counsel information pertinent to the case, to move to

disqualify opposingounsel and, even more importantly, to complete the pending

review of Blackwell’'s emails (both from his City of Sherman account and his

personal Google account) to see if other information pertinaniaton this case

has been deletent shared with Platiff’ s Attorneys.
(Dkt. #18 at p. 8). The City has had the opportunity to do everything requested in its nmation, a

as such the Court finds the request is moot.
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CONCLUSION
It is therefor€ORDERED thatDefendant’s Motion to Disqualify Plaintiff's Attoeys (Dkt.
#25)is herebyDENIED, andDefendant’sMotion to Stay Proceedings (Dkt. #18)D&NIED as

moot.

SIGNED this 8th day of December, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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