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Relief Defendants.

MEMORANDUM OPINION AND ORDER

Pending before the Court are the Receivigltdion for Preliminary Injunction (Dkt. #44)
and Arthur F. Wammel and Wanel Group, LLC’s Motion forReconsideration (Dkt. #56).
After reviewing the relevant pleadings, motioasd evidence presentedth¢ hearing, the Court
finds the preliminary injunction should be greeh and the motion foreconsideration should be
denied.

BACKGROUND

Thurman P. Bryant, Il (“Byant”) is the President and CEO of Bryant United Capital
Funding, Inc. (“Bryant Capital”) (collectively, “€fendants”). Bryant Gatal offered investors
an investment opportunity in whidefendants promised that irsters’ money would be placed

in a “secured escrow accourghd would earn annual returns 2% (or 2.5% per month). As
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part of the investment scheme, Bryanp(@a partnered with Wammel Group, LLC (*“Wammel
Group”), which in turn invested Bryant Capitands in a number of investments. Wammel
Group is wholly owned and operated by At F. Wammel (*“Wammel”) (collectively,
“Wammel Parties”). Each month, Wammel Group wibdistribute funds back to Bryant Capital
as returns.Bryant and Wammel agreed that they washdre equally in any returns greater than
the 30% annual rate. Bryant expected Wammetktarn greater than 30% on a regular basis,
otherwise Bryant would not make a profit.

From June 2011 through April 2017, Bryar@apital received approximately
$22.7 million from approximately 100 investors. D&t money, Bryant Capital transferred more
than $16.2 million to Wammel Group as princigal investments. At the hearing, Bryant
testified that he did ridknow how Wammel was investing thends, but he did understand that
the funds would be in a “hedge” for the benhefithe group. Wammel Group held a Wells Fargo
account in which it commingledunds obtained from Bryant @dal investos with funds
obtained from Wammel Group invess. Wammel Group then placed these funds into at least
two investment accounts: OptionsXpress dardl Ameritrade. Each month, Wammel Group
withdrew funds from the investment accountgceld them in the Wells Fargo account, and then
transferred them to Bryant Capital.

Investments made by Wammel Group sttadgto earn the ppired 2.5% monthly
returns. Based on the agreement with Bty&apital, Wammel Group should have earned

$11.8 million in returns for Bryan Capital from 2011 to 2017. Wammel Group distributed to

! Numerous transfers between Defendants and WamnuelpGactually appear as BrytaUnited Holdings, Inc.
(“Bryant United”). After reviewing the numerous account activity statements for Bryant United, Bryant Capital,
and Wammel Group, the Receiver’s retained forensic acaoyri@randi Kleinman, detained that Bryant United
and Bryant Capital were essentially the same entity. Witdeaiding whether these entities are alter egos of each
other, it is sufficient for the Court to look past anytidition. The current proceeding is not against Defendants or
Bryant United and the Wammel Parties have not disputediiffeyence. Further, any distinction does not affect the
Receivership Estate.



Bryant Capital $15.9 million purportedly as retswrieven if Wammel Group made the minimum
return over that period, it should still holl2.2 million in principal for Bryant Capital.
However, on April 30, 2017, Wammel Group had lt@iecount values across all of its accounts
of approximately $1 million. Since then, Wammel Group OptionsXpress account lost
approximately $200,000 and was closed by OptionsXpress.

Despite clear deficiencies in returnd/ammel Group distributed approximately 3%
monthly returns and significant profits for Wianel and Bryant. To do this, Wammel Group used
funds from other sources. While Wammel Graligh produce account statements with divisions
of assets held in the account, the Receiversniceaccountant, Brandi Kleinman, testified that
Bryant Capital funds were ifact commingled with fundsom Wammel Group investors.

Because Wammel Group was not earning endaghake its payouts, Wammel falsified
documents that he sent to Bryant Capital (SEC ExhiitaB)l to investors to appear as if
Wammel Group’s investments wemiccessful. Wammel represented to one investor that
Wammel Group accounts had $41 million more in assets than it @amgare SEC
Exhibits 10-13).

Despite operating at a loss, Wammel Grouprithsted large incomes to Wammel and to
Bryant, individually. Combing, Wammel and Bryant profited by approximately $10 million.
Wammel personally withdrew $5.5 million tairfd personal expenses, including a house for
$339,957.94 (R. Exhibits 21 & 22).

On May 15, 2017, the Securgi@and Exchange Commission (“SEC”) filed a complaint
against Bryant and Bryant Capital alleging séms fraud in connection with a series of
interrelated Ponzi schemes ogedhby Bryant and the Wammelrias (Dkt. #1). On May 15,

2017, the Court entered an order appointingeeeiver over Bryant and Bryant Capital

2 At the August 2, 2017 hearing, the Court admitted several exhibits into evidence for the purpose of this hearing.
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(“Receivership Order”). The Receivership Ordgve the Receiver exclusive jurisdiction to
marshal, conserve, hold, and operate all of Bed@ts’ assets. The Receivership Order requires:
All banks, brokerage firms, finantianstitutions, andother persons or
entities which have possession, custody, or control of any assets or funds held by,

in the name of, or for the benefit oflirectly or indiectly, an[y] of the
Receivership Defendants that receive datatice of this Order . . . shall:

A. Not liquidate, transfer, sell, conyeor otherwise transfer any assets
securities, funds, or accounts in thengaof or for the benefit of the
Receivership Defendants except upon instructions from the Receiver.

(Dkt. #17 at 1 16). From December 201@tme 2017, Wammel Group’s OptionsXpress account
declined in value by more than $7 million.

On July 19, 2017, the Receiver filed its Earte Motion to Expand the Receivership and
Asset Freeze Against the Wammel Defendafds, Temporary Restraining Order, and for
Preliminary Injunction (Dkt. #44; Dkt. #45). On the same dhg, Court granted Receiver’'s
motion and entered an Amended Order Appog Receiver, which added Wammel, Wammel
Group, and Wammel Group Htings Partnershipas Receivership Defendants (Dkt. #48). Also
on July 19, 2017, the Court entered an emergeéseyorary restrainingrder restraining the
Wammel Parties from interfering with the Receivership Order, and setting a hearing for the
matter on August 2, 2017 (Dkt. #49) (the “TRO”).

On July 25, 2017, the Wammel Parties dilan Emergency Motion and Brief for
Reconsideration of Ex PartéRO, Preliminary Injunction, Asset Freeze, and Receivership

Orders (Dkt. #56). On August 1, 2017, the Reaefued a response to the Wammel Parties’

3 Wammel Parties point out in their response that Wammel Group Holdings Partnevghipn(fel Partnership”)

may not exist, and even if it does exist, it has not been@uappeared in any pleading in this case. At the hearing,

the Wammel Parties demonstrated that the partnershi@rmgnt was never signed. However, Bryant testified in
terms of the Wammel Partnership as the agreement between Bryant Capital and Wammel Group, and Wammel
asserted his Fifth Amendment right to whether he was a partner in the Wammel Partnership. The Court finds
sufficient evidence to support the orders against Wammel Partnership.

4



motion (Dkt. #73). On August 1, 2017, the SECdikeresponse to the Wammel Parties’ motion
(Dkt. #74).

On August 2, 2017, the Court held a hegron the TRO and Wammel Parties’ motion
for reconsideration. Wammel was called totifgsat the hearing, but exercised his Fifth
Amendment rights to every substantive question that was &skker the hearing, the Court
found good cause to extend the TRO an additiddatays, so that the Court could write an
opinion regarding the preliminary injunctigkt. #75). This memorandum opinion and order
addresses the preliminaryumction and Wammel Partiesiotion for reconsideration.

LEGAL STANDARD

A party seeking a preliminary injunction must establish the following elements: (1) a
substantial likelihood of success on the merity; d2substantial threat plaintiffs will suffer
irreparable harm if the injunction is not grant€®) that the threatened injury outweighs any
damage the injunction might cause the defendant; and (4) that the injunction will not disserve the
public interestNichols v. Alcatel USA, Inc532 F.3d 364, 372 (5th Cir. 2008). “A preliminary
injunction is an extraordinamemedy and should only be grantédhe plaintiff[] [has] clearly
carried the burden of persuasion on all four requiremetds Revertheless, a movant “is not
required to prove its case in full atpreliminary injunction hearingFed. Sav. & Loan Ins.
Corp. v. Dixon 835 F.2d 554, 558 (5ir. 1985) (quotindgJniv. of Tex. v. Comenisch51 U.S.
390, 395 (1981)). The decision whether to graptediminary injunction lies within the sound
discretion of the district couVeinberger v. Romero-Barceld56 U.S. 305, 320 (1982).

ANALYSIS
A district court has broad authority to erde its orders and to protect assets in a

receivership.SEC v. Stanford Int'| Bank Ltd424 F. App’x 338, 340 (5th Cir. 2011) (citing

4 Bryant was also called to testify. However, he dedehis Fifth Amendment rights to only a few guestions.
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Schauss v. Metals Depository Corps57 F.2d 649, 654 (5th Cir. 1985)). “Such orders can serve
as an important tool permitting a district courtpr@vent dissipation of property or assets . ...”
Schauss757 F.2d at 654 (citingv. Gulf Mar. Assoc. v. ILA Deep Sea Local 281 F.2d 721,
729 (5th Cir. 1985)). Finally, these orders mayeHective against non-pa&es or parties joined
only as relief defendant3anvey v. Adam$88 F.3d 831, 834 (5th Cir. 20089chauss757 F.2d
at 654°

l. Likelihood of Success on the Merits

To prevail on its motion for preliminary jumction, the Receiver must demonstrate a
substantial likelihood of success on the meritss Tequires the Receiver to present a prima
facie caseDaniels Health Scis., LLC v. Vascular Health Scf40 F.3d 579, 582 (5th Cir. 2013)
(citing Janvey 647 F.3d at 595-96). A prima facie casesdoet mean the Receiver must prove
it is entitled to summary judgmeri@yrum v. Landreth566 F.3d 442, 446 (5th Cir. 2009). The
Receiver has demonstrated a substantialiikod of success orll af its claims.

The Receiver seeks a preliminary injunctiomiagt the Wammel Parties, preventing the
Wammel Parties frorfurther violating the Receivership @ar. The Receiver bases its motion on
fraudulent transfer, conversion, r@piracy, and breach of fiduciary duty causes of action. To
prevail on its application for prehinary injunction, the Receiver aed only prevail on one of its
theoriesFerguson v. Ashcrgf248 F. Supp. 2d 547, 556 (M.D. La. 200Q3xford House, Inc. v.
Township of Cherry Hi)Jl799 F. Supp. 450, 463 (D.N.J. 1992).

First, the Receiver asserts fraudulent tranaten basis for an injunction. The Receiver

argues that the Wammel Parties are in receipt of funds thagivereby Defendants with actual

5> The Wammel Parties do not dispute that they are psopefbre the Court as reliefefendants. Therefore, the
Court need not analyze their propenper. Nevertheless, the Court findatthe Wammel Parties are proper relief
defendants, which the Court can grant relledams 588 F.3d at 834 (holding that a party is properly joined as a
relief defendant when the party is in receipt of ill-gotigins for which it does not have a legitimate claim).
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intent to hinder, delay, or defraud Defendants’ investors, or thatgieye without the Wammel
Parties providing reasonably equivalent eallThe Wammel Parties do not respond to this
argument. The Court finds that the Receiver has stated a sufficient likelihood of success to
warrant an injunction.

The Court must first determine the Receiver's standing to assert a fraudulent transfer
claim. The Receiver has standing to bring araine$ of the receivership entities—Bryant and
Bryant Capital—against third-partrecipients of the entities’saets that have been fraudulently
transferred by the principaf the Ponzi schemelanvey v. Democratic Senatorial Campaign
Comm., Inc. 712 F.3d 185, 191 (5th Cir. 2013). Here, the Receiver seeks to void transfers that
the Wammel Parties received from Bryant Cdpiteat have diminished the value of the
Receivership estate. The Receiver $tasiding to bring such a claim.

The Texas Uniform Fraudulent TransfertAtTUFTA”) provides the substantive law
relevant hereJanvey 647 F.3d at 596. Under TUFTA, the€eiver is entitled to recover funds
from the Wammel Parties if it shows that Dedants transferred funds the Wammel Parties
(a) with actual intent to hindedelay, or defraud Defendants’ irsters, or (b) without receiving
a reasonably equivalent value in exchangetlier transfer or obligeon. Tex. Bus. & Comm.

Code Ann. § 24.005(a). The Receiver has proveceétidod of success under either theory. The
Court will address each in turn.

The Receiver has proved actual intentdefraud. “In this circuit, proving that [a
transferor] operated as a Ponzi scheme edtaslithe fraudulent intent behind the transfers it
made.”Janvey 647 F.3d at 598 (citin§EC v. Res. Dev. Int'l LLGI87 F.3d 295, 301 (5th Cir.
2007)). A Ponzi scheme is “a trdulent investment schemewhich money contributed by later

investors generates artificiallfigh dividends or returns fothe original investors, whose



example attracts even larger investmentohzi SchemeBlack's Law Didionary (10th ed.
2014);Alguire, 647 F.3d at 597. The Receiver allegest hefendants and the Wammel Parties
operated a series of interlocking Ponzi schemsisig the investors in one Ponzi scheme to pay
off other Ponzi scheme investors. Defendantsnised investors guaranteed high returns of 30%
annually on their investments. To followrdligh on these promises, Defendants transferred
funds to the Wammel Parties, who then congted Defendants’ funds with Wammel Group
investors’ funds and invested Imgh-risk options trading. WanmehGroup trading receipts from
2011 through 2017 show returns of only $5.9 million—well short of the sum required to pay
Bryant Capital investors the 308éturns that they were prased. Nevertheless, Wammel Group
paid $15.8 million to Bryant Capital beden 2011 and 2017 as purported returns on
investments. The funds returned to Bryant Capital were comprised of (1) the $5.9 million in
receipts from Wammel Group’s optis trading; (2) funds from Brpa Capital’s investors; and

(3) funds from WammeBroup’s investors.

Wammel also failed to maintain proper agnting. Wammel commingled funds to make
more money available to pay investors thgiomised returns. Further, Wammel produced
fraudulent documents to conceal the fact M&atmmel Group and Bryar@apital were losing
money. The Court finds this is sufficient esitte to establish a Ponzi scheme. Thus, the
Receiver has proved a prima facie case ohintie defraud under TUFTA. The Wammel Parties
do not assert that theyualify for TUFTA’s affirmative defase. Therefore, the Receiver has
sufficiently proved a likelihood of success on therits of its fraudwdnt transfer claim.

Under the reasonably equivalent value thetine Receiver must show that Defendants
(a) were engaged in a businesgransaction for which the Defdants’ remaining assets were

unreasonably small in relation to the businesstransaction, or (b) intended to incur, or



reasonably should have believedttbefendants would incur, ks beyond their ability to pay
as they became due. Tex. Bus. & Comm. C8d#1.005(a). The Receiver has proved that the
Wammel Parties received Defendants’ fundthwihe knowledge that Defendants would incur
debts beyond their ability to pay investors as the payments becamgsdilne. evidence above
shows, the Wammel Parties had no reason lieveethat Defendantsould produce 30% annual
returns on investments. Therefore, th#ammel Parties obscured accounting records,
commingled funds, and falsified documents doaeal Defendants’ shortcomings. Therefore, the
Receiver has shown a likelihood of succesgrefailing on this theory as well.

The Receiver also asserts conversion, conspiand breach of fiduciary duty as grounds
for an injunction. For the same reasons as stated above, the Court finds that the Receiver has
established a likelihood success on these claims.

Conversion under Texas law is “[tlhe wtlaorized and wrongful assumption and
exercise of dominion and control over the pers@maperty of another, to the exclusion of or
inconsistent with the owner’s rights&rthur W. Tifford, PA v. Tandem Energy Corp62 F.3d
699, 705 (5th Cir. 2009) (quoting/aisath v. Lack’s Stores, Ind.74 F.2d 444, 447 (Tex. 1971)).
Wammel converted funds when he took $5.5 onillias profits, despite failing to earn the
minimum returns. Wammel had a right to haltloé returns that were greater than 30% annually.
He did not obtain returns greatean 30%. Therefore, he had no righthe profits that he took.

To prove a cause of action for civil conspiramyder Texas law, a plaintiff must establish
the following elements: “(1) two or more gens; (2) an object to be accomplished; (3) a
meeting of minds on the object oourse of action; (4) one onore unlawful, overt acts; and
(5) damages as the proximate resupani Sw., Inc. v. Coca-Cola Enters., In800 F.3d 620,

635 (5th Cir. 2002) (quotinijylassey v. Armco Steel €652 S.W.2d 932, 934 (Tex. 1983)). The



Wammel Parties conspired tophon assets from Bryant Gegb contributions. The Wammel
Parties were not permitted toakeaany profits from the Bryar€apital funds unless the returns
were greater than 30% annually. As the evidence shows, the Wammel Parties were not
successful in earning more than 30% annual retdrnerefore, they did not have the right to
take any profits from Bryant Capital funddevertheless, Wammel withdrew $5.5 million for
personal expenses. Because of comminglangd because Wammel asserted his Fifth
Amendment rights to every question asked aoh,hihe Court cannot determine how much of
Wammel's profits were properltaken. The Court finds sufient evidence to support a
likelihood of success that Wammel conspired to cdrfuads attributable to Bryant Capital.
Finally, to establish a claim for breachfafuciary duty, the Receiver must show: (1) a
fiduciary relationship between Defendants ahd Wammel Parties; (2) the Wammel Parties
breached their fiduciary duties to Defendantsl €8) the Wammel Parties’ breach caused injury
to DefendantsNavigant Consulting, Inc. v. Wilkinsp®08 F.3d 277, 283 (5th Cir. 2007)
(quoting Jones v. Blumel96 S.W.3d 440, 447 (Tex. App.—allas 2006, pet. denied)). A
fiduciary relationship “exists whera special confidence is reposednother whon equity and
good conscience is bound to act in good faith antl due regard to thanterests of the one
reposing confidenceTex. Bank & Trust Co. v. Mogré95 S.W.2d 502, 507 (Tex. 1980). The
Wammel Parties owed a fiduciary duty to Bry&dapital to invest funds a reasonable manner
and to distribute returns according to the ineestrights. The Wammel Parties breached this
duty by retaining funds as profits despite nainesy the agreed-to amount. As a result, Bryant

Capital has lost millions of dollars. The Court finds a likelihood of success on this claim as well.

10



. Likelihood of Irreparable Harm

The Receiver must demonstrate it is “likelydoffer irreparable harm in the absence of
preliminary relief.” Winter v. Nat. Res. Def. Counc55 U.S. 7, 20 (2008). “[H]arm is
irreparable where there is no adequate remedy at law, such as monetary dadsegyey.”
647 F.3d at 600. A district court may issue @lipminary injunction to protect a remedy,
including a damages remedy, when the freezingseéts is limited to the property in dispute or
its direct, traceable proceedd. (citing Productos Carnic, S.A. v. Cent. Am. Beer & Seafood
Trading Co, 621 F.2d 683, 686—87 (5th Cit980)). An injunction isappropriate only if the
anticipated injury is imnmient and not speculativé/inter, 555 U.S. at 22.

The Court finds that a preliminary injunctids necessary to prevent further irreparable
injury to Defendants. The Receiver successfsiigwed that the threatened harm—dissipation of
assets—would impair the Court’s ability to grant an effective remedy. The Receiver ultimately
seeks to protect the Receivership Estate. If thenkival Parties dissipate or transfer assets out of
the jurisdiction, the district court would not bble to grant an effective remedy. The Receiver
has shown that the Wammel Parties have dissisad@dficant assets and have the opportunity to
continue to do so.

Further, the Receiver has produced sufficevidence to prove commingling of assets
such that segregation betweassets used in the Defendandsheme and those of Wammel
Parties’ investors cannot be done. Theref@aepreliminary injunction over all of Wammel

Parties’ acts is appropr&ato protect against dissipgan of Defendants’ assets.
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lll. Balance of Hardships

When deciding whether to grant an injtion, courts “must balance the competing
claims of injury and must consider the effectemch party of the granting or withholding of the
requested relief.Winter, 555 U.S. at 24 (citation omitted).

The hardships tip in favor of an injunctiodn one side, the Defendants’ investors are
innocent parties who will likely get very littleeturn. If an injunction does not issue, the
Wammel Parties may furér dissipate the Receivership assetiadering essentially useless any
judgment on the merits. On the other hand, the Wammel Parties have profited greatly by
deceiving investors. Balancing the hardships favors an injunction.

IV. The Public Interest

“In exercising their sound discretion, courtsegfuity should pay particular regard for the
public consequences in employing the extraordinary remedy of injunciiémter, 555 U.S.
at 24 (quotingNVeinberger465 U.S. at 312). This factor oveyasubstantially with the balance-
of-hardships requiremeritd.

The public interest favors the ability of peopteinvest without fear of being defrauded.
The Court has entered a Receivership Order tegprohe investors who were likely defrauded.
The Wammel Parties have violated the Reseiip Order by dissipiag assets. The public
interest also favors enforcingdicial orders. Therefore, anjunction preventing the Wammel
Parties from further violating the Receiskip Order is in the public interest.

V. The Wammel Parties’ Motion to Reconsider
The Wammel Parties argue that the TR@Wd be set aside because it violated the

Wammel Parties’ due procesglits; because the Receiver misted Court in its motion; and
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because the U.S. Marshals and Receiver exe@reunconstitutional search and seizure. The
Wammel Parties’ objections are without merit.

First, the Wammel Parties argue the TRO vaddatheir due process rights because they
had no notice or opportunity to be heard befine Receiver took thejproperty. Further, the
Wammel Parties argue that they did not haetice because they have not been named as
defendants in any action by the SEC and thusiot know what theglid wrong. The Receiver
argues that the appointment ofexeiver and concomitant taking pifoperty do not violate the
Fourth Amendment. The Court agrees with the Receiver.

The Wammel Parties’ first argument is unfouthd&he complaint filed by the SEC stated
substantially similar material facts to this moti@eéDkt. #1). The Wammel Parties have been
involved in the investigation ste December 2016 and answered $uis as relief defendants on
June 8, 2017 (Dkt. #29). Although the SEC did name the Wammel Parties as regular
defendants, the SEC did alledgacts showing a fationship between Defendants and the
Wammel Parties. The Wammel rBas cannot now claim, after answering this suit as relief
defendants and being served with a summonsnaarty orders, that they do not have notice of
potential wrongdoing, especially whéreir acts indiate otherwise.

Further, the cases cited by the Wammel Parties are distinguishahleitéd States v.
James Daniel Good Real Propertthe immovability of realproperty destroyed the alleged
exigent circumstances that permitted a governmeakahg before a hearing could take place.
510 U.S. 43, 62 (1993). ldames Daniel Goo&eal Property the government forfeited James
Good’s house and the four-acre parcel on whiackia$ situated because it was involved in his
drug crime.ld. at 47. In an ex parte proceeding, a reagie judge found that the Government

established probable cause to believe thabd’s property was subject to forfeituld. The
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Government then seized the prdgewithout notice or a hearindd. In analyzing theMathews
factors, the Supreme Court helatlihe seizure of real propeiity not one of the extraordinary
circumstances that justifies ex parte forfeitureduse real property is nmoveable and thus at
minimal risk for destruction or dissipatiotd. at 62. The Supreme Cauwvent on to state that
“[t]lo establish exigent circumstances, the Govemminmeust show that less restrictive measures—
i.e, ... restraining order...—would not suffite protect the Government’'s interest in
preventing the sale, destruction, or contoshualawful use of the real propertyd.

Second,United States v. $8,850 in U.S. Currendgalt with a post-seizure delay.
461 U.S. 555, 562—-63 (1983). The aggrieved party conceded that the Government could seize her
property without a prior hearingd. at 562.

Finally, in Fuentes v. Shevirthe issue was the constitutality of a seizure upon bare
assertions that were not rewed by a neutral decision-neak 407 U.S. 67, 93 (1972). None of
these cases bears on the seizure here.

Due Process requires “such pedural protections as therpeular situation demands.”
Morrissey v. Brewer408 U.S. 471, 481 (1972). The Supreme Coumathews v. Eldridge
enunciated several factors to cioies before depriving a person pfoperty without a hearing:
(1) the private interest that will be affected by the official action; (2) the risk of an erroneous
deprivation of such interest thugh the procedures used, and pbdbdaalue, if any, of additional
procedural safeguards; and (3) the Governmenésest, including the $cal and administrative
burdens that the additional arlsstitute procedures would entaMathews v. Eldridge424 U.S.
319, 340-48. Additionally, when the Governmerdimls exigent circumstances necessitate
immediate seizure, “the Government mustow that less restrictive measurée-. ..

restraining order . . .—would nauffice to protect the Government’s interest in preventing the
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sale, destruction, or continued unlawful use of the real propelnies Daniel GoodReal
Property, 510 U.S. at 62.

Here, the private interest that will be affected—the Wammel Parties’ business—was
greatly outweighed by other factors. Thus, theOT®Ras appropriate. The risk of an erroneous
deprivation was small because the TRO wouldftasteen days at a mamum before a hearing.
Further, the immediate seizure of the WamrRalrities’ assets was essential to secure an
important governmental interest, that of the Resre The Receiver adulated detailed reasons
to believe that prompt action was necessary because the Wammel Parties were closely related to
Defendants and the assets at issue were eafyamoveable. To prove the liquidity and danger
of dissipation, the Receiver provided evidence Heateral million dollars had disappeared in a
short period of time leading up tbe ex parte motion. The Receiygpvided sufficient evidence
that the Wammel Parties dissipafedds despite the Receivershipd@r. Thus, a less restrictive
measure would not sufficiently pext the Government's interestames Daniel Good Real
Property, 510 U.S. at 62. Finally, the governmenerxsed this power through its agent, the
duly appointed Receiver, and after review by atra judge. None othe parties involved in
obtaining the ex parte TRO were interestétl. Fuentes407 U.S. at 93. Finally, the Wammel
Parties are already parties to this proceeding, gy as relief defendants, and thus have had
a full opportunity to litigate their rightSEC v. Cavanagh55 F.3d 129, 136-37 (2d Cir. 1998).
Thus, the need for immediate seizure outweighedgeneral desire fa@re-deprivation hearing.
Calero-Toledo v. Pearson Yacht Leasing,dd.6 U.S. 663, 679 (1974) (holding ex parte seizure
was appropriate where pre-deprieatnotice and hearing could letmlthe removal, destruction,

or concealment of the subject propergge alsdMathews 424 U.S. at 340-48.
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Further, the Wammel Parties’ argumethsit the Receiver misled the Court are not
persuasive.

First, the Wammel Parties argue that the alleged dissipation occurred before the
Receivership Order was entered and that asdisisppeared because of bad luck in the
investment market, not dissipation. Neithargument is persuasive. The purpose of a
receivership is to marshal and protect assetsatdhby are available to pay disgorgement orders
and civil penaltiesSEC v. BrooksNo. Civ.A.3:99-CV-1326-D1999 WL 493052, at *2 (N.D.

Tex. July 12, 1999). Therefore, all that matters is that the Wammel Parties possessed
Receivership assets and put them at risk of I8&= DissipationBlack’'s Law Dictionary

(10th ed. 2014) (“The use of an asset for an illegal or inequitable purpose . ...”). The Wammel
Parties had significant access to Receivership aasdtsvested those assets in risky investment
schemes, resulting in substantial losses. The Wammel Parties have not offered any evidence that
their access has been restrained. Therefibie,Wammel Parties had significant, continued
access to Receivership assaty] the Wammel Parties have dissipated those assets.

Next, the Wammel Parties argue that giresent application was not an emergency
because the SEC knew about the dissipaticasséts beginning in December 2016, but has not
added the Wammel Parties as defendantss T unavailing. The SEC and Receiver are
independent parties with difient roles and procedurel re Sherman491 F.3d 948, 963
(9th Cir. 2007). The Receiver provided substd evidence of commingling of funds and
significant withdrawals by Wamrhand Bryant, despite not earning enough income to support
such distributions. The Court findsis to be sufficient to warrant emergency relief to protect the

Receivership Estate.
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Next, the Wammel Parties contest the Recesvelnaracterization of the disappearance of
Wammel’s computer. The Courtddnot rely on this fact in ¢oing to the foregoing conclusions.
Therefore, this argument is moot.

Next, the Wammel Parties contest thec&weer’'s characterization that Wammel
“refused” to comply with court orders. The Wammel Parties argue that they were not subject to
the original TRO entered in Mayhey argue that the Receiveigspite serving them with the
TRO and Receivership Order, did not notify the WaehRarties that they were subject to either
order. The Wammel Paes further argue that the Receiveade no effort to obtain voluntary
compliance before filing this motion. This argument is not convincing.

It is undisputed that the Receiver gave dchdice of the TRO and Receivership Order
to the Wammel Parties. The Wammel Parties answered the complaint as relief defendants. The
Receiver was under no obligation to interpilee order and act as counsel for the Wammel
Parties. The order speaks for itself, the WamRwaeties know their own actions, and a team of
competent attorneys represents the WammeieRarifter reviewing all of the evidence, the
Wammel Parties had no legitimate reason to belieztthe order did napply to them. Nor did
the Wammel Parties seek clarification on theyper-technical reading. The Receiver has no
obligation to seek voluntary compliance befated a motion with the Court. The fact that the
Receiver sought ex parte relief explains vihg Receiver did not seeloluntary compliance.
The Court independently reviewdde Receiver's reass for emergency ex parte relief and
found them sufficient. Thus, the Receiver's euderization of the Wamrhéarties’ “refusal”
was not misleading, and in any event, harmless.

Finally, the Wammel Partieshvocation of the ethical tes is baseless. The Wammel

Parties argue that the Receiver did not make full disclosures to the Court when it failed to inform
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the Court of prior settlement discussiondween the SEC and the Wammel Parties. The
Wammel Parties further argueaththe Receiver was not in fulbndor when it did not tell the
Court that it never sought voltary compliance and did not interpret the law for the Wammel
Parties.

As the Court has previously discussed, these arguments are all meritless on their face.
The SEC and Receiver are separate entitiesdiffierent roles in the proceedings. The Wammel
Parties’ counsel even recognized and triedge the difference between the SEC and Receiver
as a sword during the hearib@he fact that the Wamel Parties agreed with the SEC that there
would be no asset freeze does not prevent the Wecieom seeking the same as it relates to
protection of the Receivership Estate.

Further, the Receiver was notjugred to disclose the factisat the Wammel Parties now
assert. The disciplinary rule requires the lawyetrtte represented party “to make disclosures of
unprivileged material facts known to the lawykethe lawyer reasonaplbelieves the tribunal
will not reach a just decision unless informedtioése facts.” Tex. Disciplinary Rules Prof’l
Conduct R. 3.03reprinted inTex. Gov't Code Ann., tit. 2,ubtit. G, app. A (West 2005). The
facts asserted by the Wammel Parties are notriabbecause they do not affect the outcome.
For similar reasons, the Receiver had no reasdrekieve that omission of those facts would
lead to an unjust result. Therefore, Wammel Parties’ argument is unavailing.

The Court does not take lightly a partyrsocation of the rules disciplinary conduct.

The Court understands the needdounsel to zealously advocate fos or her client. However,

8 The Wammel Parties’ counsel objected to the authignti€ a document containing a Wammel “Bates label” by

(1) relying on Wammel's personal assertion of the Fifth Amendment; and (2) arguing that the document was not
produced in discovery for this procéegl because there has been no discoweayproceeding between the Receiver

and Wammel Parties. It was only affminted questions by the Court that the Wammel Parties conceded that they
did produce the document during the SEC's investigation beginning in December 2016.
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this must be done with full introspection. Thexas Rules of Professional Conduct state: “A
lawyer should use the law's procedures only for legitimate purposes and not to harass or
intimidate others. A lawyer should demonstregspect for the legal system and for those who
serve it, including judges, other lawyers and pubficcials.” Tex. Disciplinary Rules of Prof’|
Conduct preamble 1 4. This should be conteepl before claiming ethical violations.

Finally, the Wammel Partiesrgue that the U.S. Mardeaand Receiver conducted an
invalid search and seizure because the MR obtained under knowingbr recklessly false
statements. The Court disagrees. The Court head explained that finds no statement made
by the Receiver to be false. The competent @edible evidence produced by the Receiver at
the hearing nearly mirrored what was in the Receiver’s brief. While this does not cure any taint
of the TRO, it is evidence that the argumemtd avidence in the briefing were valid. Thus, the
Receiver did not make, and the Cadid not rely upon, false statementhited States v. Leon
468 U.S. 897, 922 (1984). Further, to the exteat the Receiver withheld information or gave
misleading characterizations about the disapgece of Wammel's computer, material or
otherwise, the Court did not rely on those gdldly misleading statements. Finally, the Wammel
Parties do not identify any alleged fruits thfe poisonous tree. The Receiver's evidence
presented in the hearing was nearly identical & phesented in its brief. None of the documents
or testimony necessarily came from the search and seizure of the Wammel Parties’ property
because the Receiver knew of the facts befose seearch or seizure of the Wammel Parties’
property. Therefore, even if the TRO weaeted, it does not affect this order.

CONCLUSION
It is therefore ORDERED that the Receiver's Motion for Preliminary Injunction

(Dkt. #44) is herebfsRANTED.
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It is furtherORDERED that Arthur F. Wammel and/ammel Group, LLC’s Motion for
Reconsideration (Dkt. #56) is hereD¥ENIED.

It is furtherORDERED that Arthur F. WammelWammel Group, LLC; and Wammel
Group Holding Partnership, their officers, agergpresentatives, employees and successors, and
all other persons in active contand participation with them, e@hereby enjoined from further
violating the Receivership Ord€Dkt. #17), and Amended Ondéppointing Receiver (Dkt.
#48), and any order pursuant thereto.

It is furtherORDERED that unless terminated earlier, this preliminary injunction shall
expire upon the issuance of a finakdion by the Court in this case.

No bond shall be required.

SIGNED this 15th day of August, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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