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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

OKLAHOMA LAW ENFORCEMENT
RETIREMENT SYSTEM
Civil Action No. 4:17€V-00449

V. Judge Mazzant

ADEPTUS HEALTH INC, etal.

w W W W W W

MEMORANDUM OPINION AND ORDER

Pendingoeforethe Courtarefour motions for appointment of lead counsel (Dkt. #19, 21,
49, 73). The Court, having considered the relevant pleadings and relevant case law, fihds that
Motion of Alameda County Employees’ Retirem@ssociation and Arkansas deher Retirement
System for Appointment as Lead Plaintiff, Approval of Selection of Counsel, ansolidation
of Related ActiongDkt. # 19) should be granted.

BACKGROUND

On October 27, 2016, named Plaintiff Oklahoma Law Enforcement Retirement System
filed this federal securities class action “on behalf of all person who purchasethsbeAC
common shares dfAdeptus Healthinc. (“Adeptus Health”) pursuantto [Adeptus Health’s]
secondaryublic offering on or about July 31, 2015 . . . and on behalf of purchaspisl@btus
Health’s] commorsharedetween April 23, 2015 and November 16, 2018 OklahomaClass”)
(Dkt. #1 at 1). This action was consolidated with) an action filed by Laborers’ Local 235
Benefit Funds “on behalf of all personsemtitiesthat purchased or otherwise acquired [Adeptus
Health] Class A common shares between June 25, 2014 and November 1,(20dl6Qtors’
Local Class”) (2) an action filed by Winston Kim “on behalf of all persons and entities . . . who

purchased or otherwise acquired the publicly traded securities of [Adeptuls]Heath April 29,
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2016 through March 1, 2017("Kim Class”)y and (3) an action filed by Sascha Troll “on behalf
of a class consisting of all persons . . . who purchased or otherwise acquired [Adlegith$
securities between April 29, 2016 and March 1, Z0¢7Troll Class”) Adeptus Health filed
bankruptcy petitionen April 19, 2017, in the United States Bankruptcy Court forNbghern
District of Texas. The Court stayed the claims as to Adeptus H&dth#51); however, the
parties urge the Court to decide the motions for appointment of lead plaintiff inomg@resent
the class in the bankruptcy proceedings (Dkt. # 80).

Six different movants have filed eight different motions seeking appointment as lead
plaintiff, with their choice of lead counsel, under the Private Securitiesatidig Reform Act of
1995 (“PSLRA”). Threemovants withdrew from lead plaintiff considematj andthree movants
remain: (1)David Swehla, Rodeo Plastic Bag & Film Inc., Wissam Mattar, Hedbéale, and
Yixin Shi (“Adeptus Investor Groujy (2) Alameda County Employees’ Retirement Association
(“ACERA”) and Arkansas Teacher Retirement System (“Arkansas Teacleollectively
“RetirementGroug’) ; and (3) Michigan Laborers’ Pension Fund (“Pension Fund”).

APPLICABLE LAW

The PSLRA establishes the procedure for appointing a lead plaintiff in an action “that is
brought as a plaintiff class action pursuant to the Federal Rules of CividBrece 15 U.S.C. §
78u4(a)(1). The PSLRA requires that within twenty days after filing the class actianptéintiff
or plaintiffs shall cause to be published, in a widely circulated national businessd
publication or wire service, a notice advising members of the purported plaias$f: (1) of the
pendency of the action, the claims asserted therein, and the purported class peri@dthatd (
not later than [sixty] days after the date on which the notice is published, anlyemefrihe

purported class may move the court to serve as lead plaintiff of the purportetl ¢4).S.C. 8



78u4(a)(3)(A)(i). The Court must then appoint the “most capable of adequately represhating t
interests otlass members.” 15 U.S.C. § 78(a)(3)(B)(i). After deciding any pending motion
to consolidate the related actions, the Court shall consider any motion made by agwipsg
menber to serve as lead plaintiff. 15 U.S.C. § A8a}(3)(B)(ii).

The PERA requires all proposed lead plaintiffs to submit a sworn declaration twoeass
the Court that the proposed plaintiff: (1) has suffered financial harm; (@) &serial litigant; and
(3) is interested and able to serve as lead plaintiff. 15 U.S/8u-8(a)(2)(A). There is then a
“rebuttable presumption” that the most adequate plaintiff has: (1) either fiéedothplaint or
made a motion in response to a notice; (2) the largest financial interest in theagjbf by the
class during the propodelass period; and (3) otherwise satisfied the requireroéiRale 23 of
the Feleral Rules of Civil Procedure. 15 U.S.C. §-A8a)3)(B)(iii))(l). The presumptioean be
rebutted only when a class member offers proof that the presumptive leadfplaithitnot fairly
and adequately protect the interests of the class” or is “subject to uniqusedafest render such
plaintiff incapable of adequately representing the cla$5.U.S.C. 8 78uka)(3)(B)(iii)(II).

ANALYSIS

Three movants request that tBeurt appoint them as lead plaintiff and approve their
choice of lead counsel. The Court will address the request of each movant.

l. L ead Plaintiff

The Court will go through the analysis of the three factors containedciiois&’ 8u
4(a)(3)(B)(iii) to detemine which party is presumed to be the most adequate plaintiff.

A. Procedural Requirements
There is no dispute th#te Retirement Group anthe Pension Fund met the procedural

requirementf Section 78t4(a)(3)(A)(i) becausedih the Retirement Group arkde Pension



Fund timely moved for appointment of lead counsel. However, the parties dispute whether the
Adeptus Investor Group fileits motion in a timely fashion.

The RetirementGroup andthe Pension Fund argue that netwent out on October 27,
2016. The notice informegbotential plaintiffs that if they wanted to be considerddr
appointment as lead plaintiffhey needed to file a motidsy December 27, 2016Because the
Adeptus Investor Group fileits renewed motio onJuly 13, 2017the RetiremenGroupandthe
Pension Fund argue that Adeptus Investor Group’s renewgdmis latepursuant to Section 78u
4@)3)(A)0).*

The Adeptus hvestor Group responds that because it moved to be appointed as lead
plaintiff in the Kim action and on behalf of thHe€im Class andrroll Class, its motion is timely.
The Adeptus Investor Group asserts théited a motion for appointment as lead plaintiff within
sixty days of the notice filed in tH&m action. (Dkt. # 81 at 3. Adeptus Investor Group argues
that the allegations in tHe@m andTroll actionsare “that, during a class period running from April
29, 2016 through March 1, 2017, Defendants failed to disclose material weakndggk=ptns
HealtHs] internal contol over financial reporting.”ld. at 2 Adeptus Investor Group compares
these allegations to thrententions in th&®klahomaand Laborers Local action that “during a

class period running from June 25, 2014 through November 1, 2016, Defendants migiess Ade

1Adeptus Investor Group initially filed a motion for appointment as lead ebimtheKim case on May 9, 201 Kim

v. Adeptus Health, Inc6:17cv-150RWS, Dkt. #16E.D. Tex. May 9, 2017) This motion was not transferred into
the Oklahomacaseafter consolidation, and there is no official motion withdrawing theanotin its second motion,
the Adeptus Investor Group stated that the Adeptus Investor Groupy senglwed its motion for clarity, yet the
argument in support of appointment changed. The Adeptus Investor Grialfyiargues it should be appointed as
lead plaintiff because it is the presumptive lead plaintiff. However, thedeauotion asks to be ppinted celead
plaintiff because th&im Class andlroll Class needed separate representation. At the hearing on the motions to
appoint lead counsel, the Adeptus Investor Group only argued their secood, motl asked to be appointediead
plaintiff. Accordingly, the Court assumes that the Adeptus Investoup is moving forward on their renewed
motion. Notwithstanding this assumption, the Retirement Group anceti®oR Fund also argue that the Adeptus
Investor Group’s first motion is untimely, and the analysis in tliga@ewill also address wheththis first motion is
timely.
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shareholders about widespread predatory billing practices and failed to advidgbahphadeptus
Healths] financial statements were not peged in conformity with GAAP.” Id. (internal
guotations omitted). As such, the Adeptus Investor Group rmadstiat because the allegaton
are different, compliance with the deadline in K action is appropriate and sufficiert.

As mentioned above, the PSLRA requires plaintiffs filing a securities alasn publish
notice of the pendenf the sut within twenty days after the complaint is filetHere, no party
challengeshe factthat notice was timely filed in this cas@s such, the Court will continue to the
next procedural requirement of the PSLRA.

After notice is filed,any party wishingo serve as lead plaintifiustfile a motion within
sixty days of the publication of thaotice. 15 U.S.C. 8§ 784 (a)(3)(A)(i)I). Any supplement or
augmentation of the motion mudsotake place within the sixtglay deadlineln re TelxonCorp.
Seclitig., 67 F. Supp. 2d 803, 819 (N.D. Oh. 1999). The purpose of this requinsrtmensure
that the lead plaintiff is appointeearly aspossible and to expeditéhe lead plaintiff process.
See, e.g.In re XM Satellite Radio Holdings Sec. Litig37 F.R.D. 13[@.D.C. 2006) (citations
omitted);In re Telxon 67 F. Supp. 2dt818-19 Lax v. First Merchants Acceptance Cqrp997
WL 461036, at *4 (N.D. Ill. Aug. 11, 1997) (citations omitted). Thus, compliance with the
procedural requements of the PSLRA mandatory and should be strictly enforcesee, e.g.
Skworts v. Crayfish Cp2001 WL 1160745, at *5 (S.D.N.Y. Sept. 28, 2004 e MicroStrategy
Inc. Sec. Litig.110 F. Supp. 2d 427, 440 (E.D. Va. 2000).

However, if a nevor an amended complair filed, it is possible that a new notice and an
additional sixty days is necessar$ee, e.gln re Telxon 67 F. Supp. 2d at 818pamsters Local
445 Freight Div. Pension Fund v. Bombardier, |i005 WL 1322721, at *2 (S.D.N.Yune 1,

2005). Nevertheless, new notice is not automatiecause issuing a new notice after each new



complaint or amendment couldause “appointment of lead coehs[to] be delayed
indefinitely . . .[, and s]uch result would clearly thwart the intent of the PSLRIA.Te Telxon

67 F. Supp. 2d at 818 (second alteration in original) (qu&iamer v. WeiseNo. 1:98cv-0264,

slip op. at 11 (N.D. Ohio July 16, 1998)If a new complaint is filed that includes “entirely new
factual and legal allegainsagainst [defendantss to separate transactions, affecting a new class
of Plaintiffs,” then a new notice and an additiogiakty-day period is justified.Teamsters2005

WL 1322721, at *2 Accord In re MicroStrategyl10 F. Supp. 2d at 44@kwortz 2001 WL
1160745, at *5 n.7. In other wordpwnv]here membership of a class is substantially expanded by
the filing of an amended complaint thedds new claimsfairness dictates that those new class
members ought to be informed of the existence of ipgnclaims that may affect their rights.”
Teamsters2005 WL 1322721, at *3. The reasoning behind requiring a new notice in these
situationsis that“entire classes of potential lead plaintiffs are left out ofrtbece procedurg,
which coull “potentially exclude qualified movants from the lead plaintiff selection psoted.

at *2-3.

Here, the complaisin theKimandTroll actions do not necessitadeblishinga new notice
with a new sixtyday period After examining the complaintshé failure to disclosenaterial
weaknessein Adeptus Health’s internal control over financial reporting is containethe
OklahomaComplaint and also thieaborers Local Complaint? (Dkt. #1, 1 9797) Laborers’
Local v. Adeptus Health Ind:16cv-1391, Dkt. #1, 1 16405(E.D. Tex. Dec. 22, 2016). While

the allegations are more expansive inKia andTroll Complaints, theyrenot entirely nev legal

2Even ifthe first motion or theenewednotionweretimely filed, the Adeptus Investor Group should not be appointed
co-lead plaintiff. The Adeptus Investor Group makes the same argumétst &ppointment as a dead plantiff to
represent th&im Class andrroll Class as it did to argue that its motion was timely: that the allegations Kirthe
andTroll actiors are different from the allegations @klahomaandLaborers Local. However, the Coufinds this
argument unpersuasive when considering the timeliness of the matibsingilarly finds the argument unpersuasive
when considering theubstantiveargument for cdead plaintiff.
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or factual allegations nor do thaclude an entirely new class of securities. The new complaints
changed the class period, but simply changing the class period does not ne@s&tatnotice
be sent outTeamsters2005 WL 1322721, at *2As such, all potential plaintiffs in tH&@m Class
andTroll Class had adequate notice to file a motion for appointment as lead pl&intétdingly,
the approgate time to rggond was sixtydaysfrom the noticebeingpublished in theOklahoma
action, and the Adeptus Investor Group motion \aes. |

Further, ®en if the @urtacceptedhe argument thdahe time should run from the notice
in theKim action the motion before the Cdus still untimely. The Adeptus Ivestor Grougiled
its motion (Dkt. #73) on July 13, 2017, over two months aftetions to appoint lead plaintiff
were due in th&im action. Adeptus Investor Group argues that it just “renewed its motion to give
notice to the Court and all parties of the group’s continued willingness to servedaB|aeiff
on behalf ofKim-Troll Class Period Investors.” (Dkt. #81 4). However,the Adeptus Investor
Group did nosimplyfile an identical motionn the consolidated actidor clarity, butexpanded
and changedts argumentsthe Adeptus Investor Grouipitially sought appointment as lead
plaintiff, but now seeks appointment aslead plaintiff. Compare Kim v. Adeptus Health, Inc.
6:17-cv-150RWS, Dkt. #16 (E.D. Tex. May 9, 201&yjth (Dkt. #73). A motion for appointment
as lead plaintiff “cannot & supplememtd or augmented beyond the sixty (60) dayhdaw
established by the PSLRA.In re Telxon 67 F. Supp. 2d at 819Therefore,even if the Court
considered the appropriate time period to start after the notice filed Kinthection, the Adepti
Investor Groupuntimely filed its renewed motion, which is the motion Adeptus Investor Group
argued at the hearingherefore the Court will not appoint Adeptus Investor Group as the lead

plaintiff, or a colead plaintiff for this class.



B. Largest Financial Interest
If a motion is timely filed, the presumptive lead plaintiff must have the largest fatanc
interest. 15 U.S.C. 8§ 784@a)(3)(B)(iii). The Retirement Group argues that it ltas largest
financial interest of any other movant, which is oohtested by any of the movantBherefore,
the Court is satisfied that the Retirement Group has the largest financialtjritdl@sed by the
only remaining movanthe Pension Fund.
C. Rule 23 Requirements
Finally, if a plaintiff has timely filed a motion and asserts the largest finantgeakst, it
must also satisfy the requiremewnf Federal Rle of Civil Procedure 23 to be the presumptive
lead plaintiff 15 U.S.C. 8§ 78w4(a)(3)(B)(ii)). “For the purposes of the lead plaintiff analysis,
only the typicality and adequacy prongs of Rule 23 are relevaxiaicus v. J.C. Penney Go
6:13-cv-736-RWSKNM, Dkt. #62, slip op.at 9 (E.D. Tex. Feb. 28, 2014xiting Buettgen v.
Harless 263 F.R.D. 378, 381 (N.D. Tex. 2009)The Retirement Group arguehat it is the
presumptive lead plaintiff because it timely moved to be appointed as lead pléi&s the
largest financial interest, and it meets the requirements set out in Federal Bk Procedure
23. ThePension Fund does not contest thatRetiremenGroup’sclaims are typical of the class,
but argues that the Retirement Group does not fairly and adequately mefiressass. As such,
the Pension Fund argues that the Retirement Group thepresumptive lead plaintifinstead

it argues thathe Pension Funid the presumptive lead plaintiff

3The Adeptus Investor Group has a larger financial interest than the PensignhBweder, because the Court
previously determined that its motion is untimely, the Court will cohsider the Adeptus Investor Group in
determining the largest financial interest.



i. Typicality

Both the Retirement Group and the Pension Fund assert that their claims atefypea
class. Neither challenges the otBetlaims of typicality. The Court is satisfiecattboth the
Retirement Group and the Pension Fund’s claims are typical of theiclagser wordsthey have
“the same essential characteristics as those of the other class meni\barsus 6:13cv-736-
RWSKNM, Dkt. #62, slip op. at 9 (quotinBuettgen263 F.R.D. at 381

ii. Fair and Adequate Representation

The Pension fundrgueghat the Retirement Group will not fairly and adequately represent
the class becauskeis an improper group under the PSLRAdbecause Arkansas Teachema
professional @intiff barred from serving as a lead plainptirsuanthe PSLRA. The Court will
address each argument.

First, the Pension Fund contends thdte RetirementGroup is not entitled to the
presumption of lead plaintiff because it is not a proper gwaitiin the meaning of thetatute.
(Dkt. #27 at 3). The Pension Fund argues that courts interpregraup of persorigo “requirfe]
at maximum a small group with the largest financial interest in the outcome of the litigatia
pre-litigation relationship based on more than their losing investmedt.(internal citations and
guotations omitted).Thus,the Pension Fund asserts that the Court must consider whhther
RetirementGroup has made an evidentiary showing that the group will be able to function
cohesively and efficiently manage the litigation togetHdr.(citing Marcus 6:13cv-736 RWS
KNM, Dkt. #62 slip op.at11). ThePension Fund contends thhe RetirementGrouphas not
made that showingThe RetiremenGroupresponds that it provided evidence that shows the pre

motion communication between ARA and Arkansas Teacher, the benefitshef Retirement



Groupgs experience with PSLRA, the oversight of counsel, and Retire@wenigs commitment
to devote resources to the class.

The PSLRA was passed in December 1995 in response “to significant evidence of abusive
practice and manipulation by class action lawyerprivate securities lawsuits.Ih re Landry’s
Seafood Rests., InR000 U.S. Dist. LEXIS 7005, at *10 (S.D. Tex. Mar. 30, 2000) (citing H.R.
REP. NO. 104-369, at 21 (1995)eprinted in1995 U.S.C.A.A.N. 730 at 731) (“Conf. Rep.The
PSLRA expressly allows for a “person or grouppefsonsto be appointed lead plaintiff. 15
U.S.C. 8§ 78t4(a)(3)(B)(iii)(I). Generally, courts permit a “group of persons” to ses/éead
plaintiff as long as the group will adequately repregbatclass. Marcus 6:13cv-736RWS
KNM, Dkt. #62, slip opat 11 (citingvarghese v. China Shenghuo Pharm. Holdings, B&9 F.
Supp.2d 388, 392 (S.D.N.Y. 2008)). Courts look closely to determine a group’s adequacy when
the group is comprised of unrelaiaedividuals. “[ W]henunrelated investors are cobbled together,
the clearimplication is that counsel rather than the parties, are steering the litigaBaettgen
263 F.R.D. at 38(alteration in original) (quoting another source) (internal quotatiamks
omitted) AccordIn re Level 3 Commc’ns, Inc. Sec. Litig009 U.S. Dist. LEXIS 44706, at *12
(D. Colo. May 4, 2009) (citingn re Donnkenny Inc. Sec. Litjid.71 F.R.D. 156, 1558 (S.D.N.Y.
1997)).

However, a group may submit evidence to suggest that even though the individuals are
unrelated, the group is still able to act cohesiveffectively manage the litigatioand adequately
represent the clasSee, e.g.d.; In re Cendant Corp. Litig.264 F.3d 201, 26&7 (explaining
various casesrpcluded unrelated individuals from serving as a lead plaintiff, yet ultimately
holding that unrelated individuals can serve as lead plaintiff if the group will/éand adequately

protect the interest of the class.Stein v. Match Gy., Inc, 2016 WL3194334, at *5 (N.D. Tex.
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June 9, 2016)fihding that unrelated persons can serve as lead plaintiff if the group would best
serve the interest of the clasB)arcus 6:13cv-736-RWS-KNM, Dkt. #62, slip opat 11 (using
existence of a prétigation relatonship as omfactor to determine the adequacy of a group to
effectively manage the litigation, independent of counsel). The evidence shouid &xplathe
group wadormed; how its members would function collectively; how potential disputes among
the members or counsel would be resolved; and the mechanism by which the group sreemdber
counsel would communicatgith one another about the litigationli re Level 32009 U.S. Dist.
LEXIS 44706, at *15 (citingn re Baan Co. Sec. Litigl86 F.R.D. 214, 225 (D.D.C. 1999)).

Here, the Retirement Group submitted a joint declaration stating that the growgulfas
a result of ACERA and Arkansas Teacimetependentlgpeaking with their counsel about serving
as lead plaintiff. Through the discussion witkeithcounsel, ACERA and Arkansas Teacher
learned about the other’s interest, and accordingly fottmeRetirement Group. The same day
the Retirement Group’s motion was filed, representatives of ACERA andn&ds Teacher
participated in a conference c#dl discuss the action. During this call, ACERA and Arkansas
Teachediscussed:

the facts and the merits of the claims against the Defendants; the strategy for th

prosecution of this litigation; and our interest in serving jointly as Lead Plamtiff

order to,among othethings, ensur¢hat the class’ claims will be efficiently and

zealously prosecuted through our oversight of our proposed Leadsél,

Bernstein Litovitz andKesslerTopaz.
(Dkt. #19 Ex. 2 at 7). Additionallyhe declaration claims théheir “experience. . .resources,
and ability to deliberate and engage in joint decisiaking will materially benefit and advance
the interests of the class in this caskl’ Ex. 2 at 7. ACERA and Arkansa®dcher further state

that they are “like-minded, sophisticateidstitutional investors.”ld. Ex. 2 at 7. e Retirement

Groupalsosubmitted a supplemental joint declarat{@kt. #34 Ex. 4) This declaration stated

11



that the Retirement Group has implemented specific steps to ensure theesffeprvision of
counsel, and that Arkansas Teacher developed effective methods and practicesde tmaat
counsel’'s work.Id. at 3-4.

In addition to the declarations, the Retirement Group has participated in the bankruptcy
proceeding. Dkt. #80 Ex. Bee also In re ADPT DFW Holdings, LLGlo. 1731432. In the
bankruptcy case, the Retirement Group filad objectionson behalf of the classDkt. #80 Ex.

B; see also In re ADPT DFW Holdings, LIL.8o. 1731432. The RetiremenGroup has also hired
attorneysvho have made appearances in the bankruptcy ¢agse.ADPT DFW Holdings, LLC
No. 17-31432.

While the declarations on their own may be conclusory and insufficient to show that the
Retirement Group can act cohesively, the Retirement Group’s sdtiorthe bankruptcy
proceeding demonstrates ability to cohesively represent the claSee Marcus6:13cv-736-
RWSKNM, Dkt. #62, slip op.at 11 (lolding a substantially similar declaration insufficient to
reassure the court that the group would be able to effectively manage thietitigzen the ecord
suggested minimal, lawy@lriven participation in the litigatign Eichenholtz v. Verifone
Holdings, Inc, 2008 WL 392589, at *9 (N.D. Cal 2008 Aug. 22, 2008) (explaining that a similar
declaration was unsatisfactory to prove the group would be able to make joint deciEoers)
though the Court does not know specifically “how its members would function collec{iogly
how potential disputes among the members or counsel would be resolved,” the Coisfied sat
thatthe Retirement Group can work together to represent the interests of the class.

Further, permittinlACERA and Arkansas Teachterjoin as a groujis consistent with the
purpose®f the PSLRA. The purposd the PSLRAIs to reduce abuses in securities class action

litigation by preventing lawyedriven litigation. In re Landry’s 2000 U.S. Dist. LEXIS 7005, at
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*10; In re Unumprovident Corp. Sec. Litig003 U.S. Dist. LEXIS 24633, at *2P1 (E.D. Tenn.
Nov. 6, 2003).Appointing a goup that was put together for the sole purpose of creating the largest
interest raises concern because it is possible the lawiletgave agreater interest than the actual
plaintiffs. Seeln re Alcatel Alsthom 199 WL 33756548, at *3 (E.D. Tex. June 7, 1999)
(discussing the Conference Report in terms of the professional plaintiff bar; mpwesse
purposes are also applicable to concemmind groups)Eichenholtz 2008 WL 392589, at *9
Theindividual losses of both ACERA and Arkansas Teacher “surpass those of anputtitive
lead plaintiff here.” Stein 2016 WL 3194334, at *5. This removes “any real concern that this
group of twaclass members was formed only to manufacture the greatest financial interdstin
to be appointed lead plaintiffand each individual plaintiff will remain invested in the outcome
of the litigation. Id. (citing another source) (internal quotations omitted). Further, ACERA and
Arkansas Teacher are both institutional investors, which are typically soptesgtienough to
control attorneys in securities fraud litigatidAfau v. Reliant Energy, In2002 U.S. Dist. LEXIS
27777, at *9-10 (S.D. Tex. Aug. 27, 2002). Finally, this is a small group of two members, which
is small enough that it would not make decisimaking unwieldy, and would not unreasonably
disrupt the Retirement Group’s ability to control the lawydsll v. Ascendant SoJdnc., 2002
U.S. Dist. LEXIS 6850, at *15 (N.D. Tex. Apr. 17, 2002). Therefore, there is verynaini
concern, if any, that the Retiremdatoup is a lawyedriven groupthat the plaintiffs would be
unable to control.

Next, the Pension Fund arguesttAgkansas Teachés a professional plaintiff and should
be barred from serving as lead plaintiff. The Retirement Group contends thatigfdssional
plaintiff bar does not apply to institutional investors; and (2) if it does applystduitional

investors, the Court should use its discretion, and not apply it to Arkansas Teacher.
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The PSLRA provides: “Except as the court may otherwise permit, consisténtheit
purposes of this section, a person may be a lead plaintiff . . . in no more thamiftesedass
actions brought as plaintiff class actions pursuant to the Federal Rules of GoatlRre during
any 3year period.” 15 U.S.C. 8§ 784a)(3)(B)(vi). There is a split among courts about whether
or not the restriction on professional pldistiapplies to institutional investorsSeegenerally
e.g, Knurr v. Orbital ATK, Inc. 220 F. Supp. 3d 653 (E.D. Va. 201B);re Extreme Networks
Inc. Sec. Litig.2016 WL 3519283N.D. Cal. June 28, 2016). The plain meaning of the statute
does notreate a blanket exception for intuitional investors as it includes language igcandin
person that may be a lead plaintiff, whiehcompasseisistitutional investorsSee In reEnron
206 F.R.D. 427, 44314 (S.D. Tex. 2002) (citinbp re Telxon 67 F. Supp. 2d at 82@1).However,
in discussing the restriction on professional plaintiffs, the Conference Repest Skastitutional
investors seeking to serve as lead plaintiffs may need to exceed thisdimatad do not represent
the type of professional plaintiff this legislation seeks to restrict.” (®ep. at 35. The Report
continues to say that “the Conference Committee grants courts discretion tchaveidntended
consequences of disqualifying institutional investors from serving more thatirfies in three
years.” Conf. Rep. at 35.

The Court is persuaded, as were other courts within this ¢ittzaitthe Conference Report
cannot override the language of gtatute.In re Enron 206 F.R.D. 427, 44314 (S.D. Tex. 2002)
(citing In re Telxon 67 F. Supp. 2d at 82Q1); Thompson v. Shaw @r Inc, 2004 U.S. Dist.
LEXIS 25641, at *6 (E.D. La. Dec. 14, 2004). Further, the language of the Conference Report
also seems to suggest that there should not be a blanket exception, but allows coerts to us
discretion with institutional investorsAccordingly, hefact that the proposeéad plaintiff is an

institutional investor isnerelya factor to consider whahe Court is using its discretion to apply
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the bar as opposed to an exception to the bare Enron 206 F.R.D. at 44314 (citingIn re
Telxon 67 F. Supp. 2d at 820-21).

Here, the Courexercissits discretion in this case and does not bar Arkansas Teacher from
serving as lead plaintifif the class The reasons behind the PSLRA are ®vpnt lawyerdriven
litigation and to ensure that the plaintiff has the ability to actively participate iiitittation See
In re Unumprovident2003 U.S. Dist. LEXIS 24633, at *20—-2Again, Congress was concerned
that lawyers would group together professional plaintiffs who “typically owaetminimus
number of shares,” whicbould @use the lawyers to have a larger financial intérstn the
putativeplaintiffs in the outcome of the actignieaving plaintiffs“with very little control over
their attorneys.”See In re Alcatedlsthom 199 WL 33756548, at *3However, here is sufficient
evidence before the Court that the Retirement Group is able to actively ptatinigee litigation.
Arkansas Teachdras a large enough interest, individually, to maintain control iterattorneys
and to remain invested in the oomee of the caseMoreover, as previously mentioned, Arkansas
Teacher is an institutional investand institutional investorare generally sophisticated enough
to control attorneys in securities fraud litigatioRfay, 2002 U.S. Dist. LEXIS 27777, a®*10.
While the Court does not apply a complete bar to institutional investors, it iataconsider,
which weighs in favor of not applying the ban re Enron 206 F.R.D. at 44314 (citingIn re
Telxon 67 F. Supp. 2d at 820-2Mhompson2004 U.S. Dist. LEXIS 25641, at *6.

Additionally, certaincourts have also be@oncernedhat a professional plaintiff will be
stretchedoo thin to be able to actively participate in the litigatiohhompson2004 U.S. Dist.
LEXIS 25641, at *21 (finding thask that the professional plaintiff would be stretched too thin to
be a reason not to appoint the proposed plaintiff). However, that concern is not prevaient in t

case. First, Arkansas Teacher has been able to adequately represent a class ausheagas
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where it has been appointed lead plaintiff. (Dkt. #34 Ex. 48X 4Further, Arkansas Teacher is
representing the class alongside ACERA. Both Arkansas Teacher and ACERA lesel of
expertise, which allow them to represent ttlass sufficiently and understand their role in
overseeing their attorneysAs such, because the professional plaintiff bar doesamaly to
Arkansas Teachend theCourt considers the Retirement Grauproper group, the Retirement
Group isable to fairly and adequately represent the class.

Accordingly, because the Retirement Group timely filed its motion, has thestarg
financial interest, and satisfies tlhequirements of Federal Rule of Civil Procedure 23, the
Retirement Group is the presumptilead phintiff. Further, the presumption has not been
overcome. Therefore, the Court appoints the Retirement Group as lead plaihtdfantion.

. Lead Counsdl

The Retirement Group seeks to appoint Bernstéiowitz and Kessler Topaz as-tead
counsel for thelass and George L. McWilliams Aaison @unsel for the class. The Retirement
Group instructed Bernstein Litowitz and Kessler Topaz to enter into a Joint Btasec
Agreement. The Court has reviewed the resumes provided for each attatheygdisfied that
each could adequately represent the plaintiff in this action.

CONCLUSION

It is thereforeORDERED that the Motion of Alameda County EmployedRétirement
Association and Arkansas Teacher Retirement System for Appointmentaas RAlaintiff,
Approval of Selection of Counsel, and Consolidation of Related Acfibks #19) is hereby
GRANTED. The Retirement Group’s choice of lead counsel and liaison counsel are hereby
APPOINTED. Accordingly, Michigan Laborers’ Pension Fund’'s Motion for Consolidation,

Appointment as Lead Plaintiff and for Approval of its Selection of Lead Counsel #Rk} 49)
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and the Motion of Adeptus Investor Group to be Appointed Lead Plaintiff and to Approve
Proposed Lead Plaintiff's Choice of Counsel (Dkt. #31&) herebyYDENIED.

Therefore Lead Plaintiff and Lead Counsel are hereby authorized to take all necassary o
appropriate steps on behalf of {m@posed kass to protect and presere rights and clans of
the dass in the jointly administered chapter 11 proceedings of Adeptus Healthanddts
affiliated chapter 11 debtors (“the Debtors”), styledrase ADPT DFW Holdings LLC, et al.

Case No. 17-31432 (Bankr. N.D. Tex.).

SIGNED this 31st day of August, 2017.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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