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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

VIRTUAL CHART SOLUTIONSI,
INC.,

Plaintiff,

8
§
8§
§
8
V. 8 Civil Action No. 4:17-cv-546-ALM-CMC
8§
BRIAN LEE MEREDITH, et al., §

8

§

Defendants.

ORDER ADOPTING REPORT AND RECOMMENDATION
OF THE UNITED STATESMAGISTRATE JUDGE

The aboveentitled and numbered civil action was heretofore referred to United States
Magistrate Judge Caroline M. Craven pursuant to 28 U.S.G368 ©n Junel7, 2019, the
Magistrate Judge issued a Report and Recommend&®&R”) , recommending DefendalRI
Centers of Texas, LLC’s Motion for Summary Judgment (Dkt. #1)36e granted and that
Plaintiff's copyright infringement claimsagainst Defedant be dismissed with prejudite
(Dkt. #203).Virtual Chart Solutions I, Inc(“Plaintiff” or “VCSI”) filed objections to th&k&R
(Dkt. #205). MRI Centers of Texas, LLC (“Defendant” or “MCT’fjled a response to the
objections Dkt. #206).The Court conducts @e novoreview of the Magistrate Judge’s findings

and conclusionsPlaintiff’'s request for a hearing is denied.

! The Magistrate Judge did not make a recommendation Rsfemdans Request for Costs and Attorney’s Fees
(Dkt. #1362). SeeR&R at p. 23 n. 5 (“It is the Court’s opinion that issue should be addressedlifigithe District
Judge’s consideration of thiBeport and Recommendation and at the same time as the Surgical Notetabisfen
Proposed Bill of Costs and Brief in support of an Award of Attorney Feesu&nt to 17 U.S.C. § 505 (Docket Entry
#192))).
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FACTUAL BACKGROUND

This is an action for copyright infringement, inducement to infringe copyright;lcotary
copyright infringement, vicarious copyright infringement, breach of fidycthuty, breach of
contract, misappropriation of trade secrets, unfair competitionaerwunting filed by Plaintiff
againstthe following defendants: (1) Brian Lee Meredith; Tracie Dawn Davis; &ir@hart
Network, LLC; virtualasc.com (d.b.a. myPIcase.com); Virtual Chart SolutidnS; Bnd Lone
Star VCS, LLC (the “Meredith Defendants”R)(Surgical Notes, Inc.; Surgical Notes MDP, LP;
Surgical Notes GP, LLC; and Surgical Notes RCM, LLC (the “Surgical\ND&fendants”); and
(3) MCT (Dkt. #92). MCT is the only remaining defendant in this case.

According to Plaintiff VCSI employed BriatMeredith (“Meredith”)from May 2013 until
February 19, 201%Dkt. #92 qf 19, 21, 64 On August 30, 2013Meredith entered into a
Proprietary Information and Inventions Agreement and a Technology Assmnigreement
(“TAA”) with Plaintiff (Dkt.#92 1 19, 21, 64 In these agreementsleredith assigned all
existing intellectual property rights he possessed to VCSI, including his tmbbftware and all
related methodéDkt. #921124, 37, 49. In the Second Amended Complaint (“SAC”), Plaintiff
alleges H “such copyrights that VCSI owns all rights and interest in, and titleiteluding the
literal sources code underlying the Billing, vimage, VCSImages, WIBE, vChiro, and VCS
Web modules- as recorded with the United States Copyright OfiicRegistration Nos. TXu-2
038-670.et seq (‘"VCSI Copyright Materials’)’(Dkt. #9219 51).

Plaintiff alleges that durinlyleredith’semployment with VCSIhegave Defendant access
to and use of Plaintiff's proprietary information and copyrighted masddt. #927160-62, 75,

179-191). Specifically, Plaintiff argues Meredith provi@efendansource code in violation of



Meredith’s agreements with VC@Dkt. #92 160-62, 75, 179191).According to Plaintiff, pon
information and belief, Defendant “reproduced, reproduces, adapted, adapty], affézes,
installed, installs, distributed and distributes unauthorized copies of VG##tiGlot Materials;”
“used, uses, operated, operates, offered, offers, installed, installs, distrindtegtisaibutes
unauthorized copies of VCSI Copyright Materials through MCT’s operations;” arlde“fiser
interface and database structures of the MCT operations actuallg(dlinfringing copies of
VCSI Copyright Materials.{Dkt. #92 {1 18284). Plaintiff seekgnjunctive relief and monetary
damages for the alleged infringemé@Dkt. #92at pp. 43-45).

PROCEDURAL BACKGROUND

In its SAC, Plaintiff sued Defendantor (1) trade secret misappropriation, (2) unfair
competition, and (3) copyright infringeme(ikt. #92). On July 16, 2018, Defendant filed its first
motion for summary judgment, arguing Plaintiff's claims for trade sedsegtppropriation, unfair
competition, and for statutory damages or attorney’s fees in its copyr@ghtsckhould be
dismissed(Dkt. #114).In its response iropposition, Plaintiff dismissed without prejudice the
unfair competition claims and claims for statutory damages and attornegs’ufeker the
Copyright Act (Dkt.#121atp. 3), leaving onf the trade secret misappropriation claim the subject
of Defendant first motion for summary judgment

The Magistrate Judge entere®eport and Recommendation Defendans first motion
for summary judgmentn January 2, 2019Dkt. #138). This Reportand Recommendation
recommendedhe motionbe granted andPlaintiff's trade secret misappropriation claipe

dismissed with prejudice(Dkt. #138). The Court adopted the January 2 Report and



Recommendatioon February 5, 201@kt. #149. Only Plaintiff's copyright infringement claim
against Defendamemained pending.

Thereafter, Defendarfiled a motion for leave to file a second motion for summary
judgment, asserting Plaintiff's copyright infringement claim be dismigb&t #135).Because
this motion was filed outside the dispositive motion deadline, Magistrate Judge denied
Defendants motion (Dkt.#143). However, during the Final Pretrial Confereniefore the
undersignecon March 8, 2019, the Court reinstatedfendant second motion for summary
judgment Dkt. #136) for the Magistrate Judge to consider.

MOTION FOR SUMMARY JUDGMENT

In its reinstatednotion for summary judgment, Defendangues it is entitled to judgment
on Plaintiff’'s copyright infringement claim because Plaintiff judicially adrdiiteits briefing on
a prior motiorthat its failure to designate an expert or disclose expert testimony ipsdHdintiff
from providing anyevidenceon copyright infringement from which factfinder could reasonably
decide in its favor(Dkt. #136 at p1). Defendanfurtherassers Plaintiff cannot prove substantial
similarity between its copyrightlework and the allegedfringing copy(Dkt. #136 at p. 5).

REPORT AND RECOMMENDATION

On June 17, 2019, the Magistrate Judge entdreR&R on Defendant’'s second motion

for summary judgment, recommendifg Court gransummary judgment on Plaintif’copyright

20nNovember 2, 201,8he Magistrate Judge denied Plairgifhotion for entry of Plaintiffs propose®econd
Amended $hedulingOrder(Dkt. #128) (fnding good cause tmodify the discovery and submission of discovery
disputes deadliness reqested by Plaintiff but ordering all other deadlines|uding the expert designation
deadline, remaingdBecausdhe November 2, 2018r@er prevened Plaintiff from introducing expert testimony
Plaintiff moved foreconsideration of the Magistrate Judgiovember 2, 2018rder, stating that[w]ithout an
expert, Plaintiff will not be able to meet its burden to prove that Defersdaitde violated Plaintiff's copyright.
Therefore, by not agreeing to extend the expert deadlines, the Order effeatively Blaintiff's copyright claims.”
(Dkt. #129atp. 5). On December 3, 201&he undersigned denied Ridff’s motion for reconsideration (Dkt. #134
at p. 12 (noting Plaintiff had still not designated an expeamtuch less provided a reg).
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infringement claim(Dkt. #203).The Magistrate Judgirst concludedPlaintiff failed topresent
sufficiernt evidenceregardingfactual copyingof its copyrighted work R&R at . 19-20.In so
holding, the Magistrate Judgeagreed withDefendantthat there is no direct evidence that
establishes MCT’s code is the same as that source code Plaintiff copyrigfedat p. 19.
Secondihe Magistrate Judge found that even if Plaintiff had presented direct evidigactual
copying, it still failed to produce evidence of a subsghsimilarity between the copyrighted code
and the code used by Plaintiff. The Magistrate Judge noted the Fifth Circuitt€éprieals has
specifically considered, and rejected, Plaintiff's argument that diretgrese eliminates the need
to produce enence of substantial similaritiR&R at p. 20.The Magistrate Judge concluded
reasonable juror could find substantial similarR&R at p 23.

OBJECTIONS

Plaintiff filed threeobjections to the R&RDkt. #205). In the first objection, Plaintiff
asserts the R&R mischaracterizes Plaintiff's direct evidence of copying aschdbview those
facts in the light most favorable to the Plaintiff as the-mmvant(Dkt. #205atp. 1). According
to Plaintiff, Meredith testified he provided the entire code to MDKt. #205 at p. 1)Plaintiff
argues a reasonable jury could fiRdaintiff's entire copyrighted software was copied by
Defendant based on this direct evide(igkt. #205 at p. 1).

In its second objection, Plaintiff argues the R&Risappliesthe proper standard of
evidence in lawsuits alleging such direct infringement and copyibgt. ¢205 at p. 1).Plaintiff
asserts the R&Rypplies the standard for proving infringementwumstantially. Acording to
Plaintiff, substantial similarity is not required in this case because factpgingowas shown

through direct evidenaandthis casealso involves allegethfringement where an entire work was



copiedas opposed to only sornéthe software pari®kt. #205 at p. £2). Plaintiff maintains that
if the entire work was copied, “then that should be enough to raise an inference a&lmater
infringement.” (Dkt. #205 at p. 2).

In its related third objection, Plaintiff disagrees wiitle R&R’s conclusion that the facts
of this case are distinguishable from the case law cited by Plaintiffriesp@nsg (Dkt. #205 at
p. 2). Based on its objections, Plaintiff requests the Court deny Defendant’s second motion for
summary judgmenDkt. #205 at p. 2).

STANDARD OF REVIEW

Under Rule 56(a) of the Federal Rules of Civil Procedure, summary judgment idyproper
granted “if the movant shows that there is no gendisgute as to any material fact and the movant
is entitled to judgment as a matter of lawsED. R. Civ. P.56(a). A genuine issue of material fact
exists when “the evidence is such that a reasonable jury could return a fegrtiethonmoving
party.” Anderson v. Liberty Lobby Inet77 U.S. 242, 248 (1986).

The moving party must initially show there is no genuine issue of mataciahid that it
is entitled to judgment as a matter of lakontenot v. Upjohn Cp780 F.2d 1190, 1194 (5th Cir.
1986).If the movant bears the burden of proof on the claim or defense on which it is moving for
summary judgment, it must provide evidence establishing all of the essential elehtieatdaim

or defense as a matter of lavd. at194. If the nonmovant bears the burden of proof, the movant

s According to DefendantPlaintiff's third objectionis improper and the Court does not ne&m even
consider it (Dkt. #206 at.1,n. 1).The Court agreesAs urged byDefendantPlaintiff's “single sentenéediscussing
the third ground fails to explain the objection, specify thesleas to which the objection refers, or provide any
argument or analysis (Dk#206 afp. 1,n. 1). To the extent Plaintiff is objecting to the R&R’s analysis of the caselaw
on sulstantial similarity, the Court addresshe issue in response to Plaintiff's second objection.
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may satisfy the burden of proof by showing the nonmovant has no evidence to support the claim.
Celotex Corp. v. Catretd77 U.S. 317, 325 (1986).

Once the movant has carried its burden, the nonmovant must “respond to the motion for

summary judgment by setting forth particular facts indicating there is a genuieefesdrial.”

Byers v. Dall. Morning News, In209 F.3d 419, 424 (5th Cir. 200@jting Anderson477 U.S.

at 248-49). A nonmovant must present “significant probative evidence” showing a genuine issue
of material fact to survive summary judgmem. re Mun. Bond Reporting Antitrust Litjg672

F.2d 436, 440 (5th Cir. 1982) (quotifRgrguson v. Nat'l Broad. C0584 F.2d 111, 114 (5th Cir.
1978)).

While factual controversies are resolved in favor of the nonmoving party, that oanhg occ
when both parties have submitted evidence of contradictory facts and there is an actual
controversy. Little v. Liquid Air Corp, 37 F.3d 1069, 1076 (5th Cir. 1994)he Court does not
assume the nonmovant could or would prove the necessary facts in the absence of sufficient
evidence.ld. (citing Lujan v. Nat’l Wildlife Fed'n497 U.S. 871, 888 (1990)).

APPLICABLE LAW

Copyright infringementgenerally

To succeed on a claim for copyright infringement, the plaintiff must show “(tiship
of a valid copyright, and (2) copying of constituent elements of the work thatigneal.” Prof |
Liab. Ins. Servs., Inc. v. Hiscox, Indlo. 1:18-CV-001072LY, 2019 WL 3238894, at *2 (W.D.
Tex. July 17, 2019jquotingFeist Publ'ns, Inc. v. Rural Tel. Serv. Co., |99 U.S. 340, 361
(1991);Vvallery v. Am. Girl, L.L.G.697 FedAppx. 821, 823 (5th Cir. 201))In order to establish

“copying,” a plaintiff must show “factual copying and substantial similarityiscox 2019 WL



3238894, at *ZquotingGuzman v. Hacienda Records and Recording St80i® F.3d 1031, 1037
(5th Cir. 2015).

To establish factual copying, a plaintiff must providediror circumstantial evidence that
the alleged infringer actually copied the protected material and used #wafiathis own work.

Id. Direct evidence is “[e]vidence, which if believed, proves existence of fassue iwithout
inference or presumptio’ Seastrunk v. Darwell Integrated Tech., |ncNo.
CIV.A3:05CV0531BF(G), 2008 WL 898766, at {N.D. Tex. Mar. 28, 2008)unreported),
amendedAug. 1, 2008)quotingBlack’s Law Dictionaryt60 (6th ed. 1990)). In addition, “factual
copying may be inferred from (1) proof that the defendant had access to theyltimoymwork
prior to the creation of the infringing work, ang) (probative similarity.”Hiscox 2019 WL
3238894, at *2 (quotingositive Black Talk Inc. v. Cash Money Records, B@4 F.3d 357, 368
(5th Cir. 2004)abrogated on other grounds Reed Elsevier, Inc. v. Muchnjck59 U.S. 154
(2010)).

To determine access, the court considers whether the person who created ¢ty alleg
infringing work had a reasonable opportunity to view the copyrighted viRetil & Co. v. The
Rug Mkt, 238 F.3d 391, 394 (5th Cir. 2001). The second step in decidinbevltleére is a genuine
issue of material fact regarding factual copymgrobative similarity- requires determining
whether the works, “when compared as a whole, are adequately similar tesbstpplopriation.”
Gen. Universal Sys379 F.3dat 142 (quoting Peel| 238 F.3d at 397). In some cases, factual
copying may be proven without a showing of access “[i]f the two works are saglyikimilar

as to preclude the possibility of independent creatilah.”



“Even if copying is established, it must legally actionablé.Batiste v. LewisNo. CV
174435, 2019 WL 1790454, at *6 (E.D. La. Apr. 23, 20{@)otingVallery, 697 Fed Appx. at
824). “To determine whether an instance of copyinglagally actionable a sideby-side
comparison must be made between the original and the copy to determine whethnanatayld
view the two works as ‘substantially similar.Riscox 2019 WL 3238894, at *Zquoting
Creations Unlimited, Inc. v. McCaii12 F.3d 814, 816 (5th Cir. 1997n other words, nce a
plaintiff shows factual copyinghe ourt must then determine if the copyrighted work and the
alleged infringing work are substantially simil&en. Universal Sys379 at 142Bridgmonv.
Array Sys. Corp.325 F3d 572, 5768577 n.8(5th Cir. 2003)noting the tests for probative and
substantial similarity are different, but “it is possible that the same evideiticgatisfy both
tests’); Eng'g Dynamics, Inc. v. Structural Software, Jrit6 F.3d 1335, 13481 (5th Cir.1994)
Summary judgment on substantial similarity is appropriate when “the couriboalude, after
viewing the evidence and drawing inferences in a manner most favorable to thevimanparty,
that no reasonable juror could find substantial similarity of ideas and expre&aem.Uniersal
Sys, 379 at 142
Computer software cases specifically

Computer software is entitled to copyright protectibtacro Niche Software, Inc. v. 4
Imaging Sols., L.L.CNo. CV H12-2293, 2013 WL 12140417, at *4 (S.D. Tex. Dec. 18, 2013)
(citing Gen. Universal Sys., Inc. v. Le&79 F.3d 131, 142 (5th Cir. 2004Both the literal
elements of the software, which are the source code and object code, and the Inelahtents
of the software, such as the architecture, structure, sequence, organizpdrational modules,

user interface, and screen displays, may be protectdble.



Computer software cases are different from traditional copyright casesise of their
complicated and technical subject matian DuanAntonick v. Electronic Arts: Expert Witnesses
and Software Copyright Infringeme®3 Berkeley Tech. L.J. 1147, 1151 (2QIB)ere are three
main tests for determining substantial similarities: the ordinary observer aledtendience test
used by the Second Circuit; the extrinsic/intrinsic test developed by the NimtntCand the
abstraction, filtration, and comparison tédt.at 115152.In Assocs. Int’l., Inc. vAltai, Inc., 982
F.2d 693, 7087 (2d Cir. 1992), the Second Circuit announced the most influential substantial
similarity test for computer programs, the abstraefilbration-comparison testTo assess daim
of software infringement, the Fifth Circuit hgenerally endorsed the “abstractitration-
comparison” test first outlined by the Second Circuiditai and refined by the Tenth Circuit in
Gates Rubber Co. v. Bando Chemical Industries, Geh. Universal Sys379 F.3dat 142-43
(noting it did not need to answer the question of whether that test should also be used to evaluate
charges that a program’s source or object code was copied because the districed®ltaius
only in its decisiorto dismiss claims that nonliteral elements were cogied).

DE NOVOREVIEW

Plaintiff's first objection
“Direct evidence of copying is rarely available because it includes evidence satyas
admissions, witness accounts of the physical act of copying, and commonreth@svorks of

plaintiffs and the defendantsFederation of State Massage Therapy Boardslendez Master

4 Plaintiff's claim is about source code infringement not copyright inénngnt ofnoriteral elements.In
recommending summary judgment be granted, the Magistrate Judge put efddabt’'s assertion that this case
would involve the application of the “far more complex” abstraction/fitrdcomparison test which would require
expert testimonyThe Cout’s decision is not based on whetpéintiff or an expert for the plaintiff would be required
to perform the abstracticfiltration-comparison tesh this case
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Training Center, Inc., et glNo. CV 4:1702936, 2019 WL 3774067, at *6 (S.D. Tex. May 7,
2019) (quotingNat’l Conf. of Bar Exam’rs v. Multistate Legal Studies, |d&8 F. Supp. 2d 252,
256 (E.D. Pa. 2006) (quotirgpttlund Co. v. Pinnacle Corpi52 F.3d 726, 732 (8th Cir. 2008))
As noted above, alaintiff can also prove factual copying by circumstantial evidence, but a
circumstantial claim requires proof that the defendant had access to thiglugalywork prior to
creating the infringing work and that the works contain similarities that aratprelof copying.
Architettura, Inc. v. DSGN Assocs., Inblo. 3:16CV-3021S, 2018 WL 3575878, at *4 (N.D.
Tex. July 25, 2018(citing Armour v. Knowles512 F.3d 147, 152 (5th Cir. 200.7)

Here Plaintiff does not argui can establistiactual copying by circumstantial evidence
Rather, inits responseo Defendants motion Plaintiff offered two pieces of what it argued
constituted direct evidence of Defendant’s factual copying: (1) testimamyg former ce
defendant Meredith that the software he leased to MCT was a copy of the codaititét Pl
subsequently acquired; and (2) Defendantsiiadion it leased software from MereditfDkt.

#193 at pp. 5-6).

SInits responséo Defendant’s second motion for summary judgmetaintiff also reliedon statements contained
in MCT’s July 16, 2018 motion for summary judgment, asserting they show tineasofin question is plainly the
software comprising Plaintiff's claim for copyrighftccording to Plaintiff, in arguing in its first summary judgment
moation the copyright claims preempted the trade secret claims, MCT’s evidence amgrigyaoncede they cover
the same technologyi.e., the software undergirding Plaintiff's copyright and trade sea@hds the same as the
software MCT received from Medléh prior to Meredith having a “confidential relationship” with PlaintfffeeR&R

at pp. 1011.

However, in its reply, Defendant stated it only “admitted” it leasecessoftware from Meredit not that it
leased the same software Plaintiff copyrightip#t. #194 at pp. 3). Defendant pointed otite alleged admission
that Plaintiff cites was filed on July 16, 26+&levendays before Plaintiff produced its copyrighted source code in
discovery on July 27, 2018d. at p. 4 n. 2. Defendanfurther poiriedout that in Plaintiff's response efendans
first motion, Plaintiff stated the “evidence in the record does not evethié software licensed in 2012 to the claims
brought herein-thus, Defendant has not met its prima facie burden to prove licanised the same software that is
being sued upon in this caséd’ (quotingDkt. #121 at p. 2).

11



According toDefendants reply,Plaintiff's copyrighted work(attached as Exhibits 6 and
7 to Plaintiff's responges comprised of over 250 pages of technical source codeyadintiff's
own admission its copyright covers only some of its source dodendantmaintainghere is no
evidence that MCT copied this same subset of ¢Di#e #194 at p. 1). The Magistrate Judge
agreed, notindMeredith never testified the compiled code leased to MCT was identical to the
source code copyrighted by Plaintiff.

In its first objection to the R&R, Plaintiff focuses dheredith’s testimonyassertingt is
direct evidence sufficient to establish factual copyilmghis deposition in a Rule 202 action filed
by Defendantin Dallas County District Court, Meredith testified that MCT had the “compiled
code” of Plaintiff's source code and that MCT did not have the source code itsel#{DRgt.
Exhibit 1 at 25:3-6). Merdalith stated MCT did not own the source code, but it owned and was
using a compiled license; therefore, MCT could not modify the software oresoade.ld. at
33:2-34:5Meredith testified Plaintiff and MCT had “similar” or “the same softwdrkl’ at 171-
18.

In its response to theébfedions, DefendantassertdMeredith never testifiethe compiled
code leased to MCT was the samendmatever source codelaintiff subsequentlgopyrighted
(Dkt. #206 at p. 3ffurther pointing ouMeredith’s deposition (dated April 24, 2018) occurred more

than three months before Plaintiff produced a copy of its purported copyrighted work on July 27, 2018)

6 (“Q. Okay. Se—and when you were working on it when they [Bob and Robert Shields]estapgng
business together in 2012, 2013, they had independent software atrthatmianing it wasn being updated
simultaneously, Bob would make some changes, Robert would makeltingies but they operated parallel. Would
that be fair? [Objection omitted] A. | mean, it was a similatiey did not-they used the same software, yes. So any
updates done to one was done to the other. Q. What if one didn’theampdate of the other? Did that ever happen?
A. No. Q. Okay. So, the software wagour testimony is it was updated simultaneously on both sides? A.cCOtre

12



Defendant arguePlaintiff failed to create an evidentiary connection between the software leased
to MCT with the source code copyrighted by Plaintiff and thus has failed to presgciest
evidence on the requisite element of factual cop{id. #206 at p. %

The Fifth Circuit routinely notes that direct evidence of factual copying nstablesh
copying of the copyrighted workGen. Uniersal Sys, 379 F.3d at 141. The Court agrees
Meredith’s testimony isot evidencewhich if believed, provefactual copying of the copyrighted
work without inference or presumptiohike the Magistrate Judgehe Court is not convinced
Plaintiff offered direct evidence, from Meredith or otherwise, that METha alleged infringer
actually copied the protected materidlaintiff's failure to present sufficientirect (or
circumstantialevidence to create a genuiasue of material fact on the element of factual copying
means summary judgment is proper.

Plaintiff's second objection

In its second objection, Plaintiff argues substantial similarity is not requined there is
direct evidence of factual copying. Only after factual copying has beehlisked does the
factfinder consider the second showing to establish actionable ceptfiegquestion of
substantial similarityBridgmon 325 F.3dat577, n.7. Eenthough Plantiff has failed to present
sufficient evidence of factual copyingké the Magistrate Judge, the Court will assume Plaintiff
has offeredufficientdirect evidence of factual copying and will consider if that woittidte the
substantial similarity requirement.

As it did before the Magistrate Juddaintiff relieson case law fronother circuits to
support its argument that substantial similarity is not required when direct exidéfactual

copying is providedAccording to Defendaht response to the objectioiaintiff suppors its
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argument by citing district and appellate cases from the First, Sixth, andQ\iatiits,"“which do
not require substantial similarity where there is direct evidence of faatpging—in sharp
contrast to the Fifth Circuit.(Dkt. #206 at p. 5 & 7) (further stating binding “Fifth Circuit
precedent states that substantial similarity is a required finding in all copyfighgément cases,
and Plaintiff’'s objection to the comatry is simply contrary to the law”)

The Court fing Plaintiff's argument without meritor the following reasongFirst, @&
pointed out by the Magistrate Judge, in the Ninth Cirsulistantial similaritys nota separate
element of actionable copyin§eeR&R at p.p. 1819 (discussindRange Road Music, Inc. v. E.
Coast Foods, In¢668 F.3d 1148 (9th Cir. 20)2Additionally, cases fromther circuits may use
the phrase “substantial similarity” differently than how it is used in thisitii$ee Bridgmomi325
F.3d at 577 n. 8 (noting that “[the plaintiff's] brief cites several cases fromn pthedictions
where the phrase substantiahgarity is used interchangeably in the two different inquiries”).
Most importantly,Fifth Circuit law is clear that substantial similarity must be shown to establish
actionable copying, even where direct evidence of factual copying is provided

In Bridgmon the plaintiff argued on appeal to the Fifth Circ{as Plaintiff does in its
second objectiorthat he did not need to establish substantial similarity between the copyrighted
software and the allegbdinfringing software because hHead produceé direct evidence of
copying.325 F.3d at 577. The Fifth Circuit did not find this argument persuaklvdt held “this
argument simply misperceives that “not all ‘factual’ copying constituteallfe@ctionable
copyright infringement,” and found substial similarity is a required element even where direct
evidence of copying is providedd. The Fifth Circuitstated*a plaintiff must produce evidence

of substantial similarity between the two protected works even when ntdst® prove that
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defendat did in fact copy the protected work through direct evidenSedstrunk 2008 WL
898766, at *Aciting Bridgmon 325 F.3d at 577 n.8).

The cases from within the Fifth Circuit cited by Plainiiffits objections do not support
Plaintiff's argument thatubstantial similarityvould not beequiredhere if Plaintiff had presented
sufficient direct evidence of factual copyirfee Alcatel USA, Inc. v. DGI Techs., Jri&6 F.3d
772, 790 (5th Cir. 1999)acknowledgingthat substantial similarity is required in establishing
copyright infringement but primarilgdiscusg the distinction between direct and contributory
copyright infringement)Eng'g Dynamics, Inov. Structural Software, Inc26 F.3d 1335, 1340
41 (5th Cir.1994),opinion supplemented on denial of rehd$ F.3d 408 (5th Cir. 199%hoing
substantial similarity beteen the two works is required for the “second and usually more difficult
guestion [of] whether the copying is legally actionable” fmausing onwhether thecomputer
manuals and data cards at issue were protected under the Copyr)gBirflihg precedent in the
Fifth Circuit requires a finding of substantial similarity even in cases wiaetaal copying is
shown through direct evidenceherefae, Plaintiff's second objection is without merit.

After assuming there was sufficient direct evidence regarding factual coflyinBR&R
correctly considered whethBtaintiff could met its burden of creating a genuine issue of material
fact as tosubstatial similarity. The Magistrate Judge concluded Plaintiéiuld not. The Court
agreesand findsGen. Universal ¥ instructive.

In that casethe Fifth Circuit wagpersuaded that summary judgment was appropriate
because¢he plaintiffpresented no evidence supporting its claims of literal copyright infringement
379 F.3dat 14546. According to the court, the plaintiff would bear the ultimate burderabbf

provingthe alleged infringing systewopiedthe protected systend. at 146. The “four isolated
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piecesof euvdence” producedby the plaintiff failed “on the mostbasiclevel.” Id. Those
four exhibits wereas follows:
GUS attached four exhibits as evidence of this copying: (1) a printout tipatrfad
to be a‘database layoutlisting the names of fields used by the MEPAW and
LOPEZ COBOL systems; (2) a directory list giving the names of data entry fields
used by the two software systems; (3) a pount of a program contained in
MEPAW that was created on October 25, 1983, by Jose Lopez; and (4uiant
of invoices generated by the LOPEZ COBOL and MEPAW systems. GUS argued
that the first three of these exhibits constituted evidenceligdct, line by line
copying: For the fourth exhibit, GUS argued that the layouts of the MEPAW and

LOPEZ COBOL invoices were almost exactly the same, suggesting that the sou
code which generated them must also be strikingly similar.

Id. at 144.

According to the Fifth Circuit, to prevail on a claim of source code copyright infriage
the pgaintiff would have to prove thatMEPAW's source cod¢was] substantially similar to
LOPEZ COBOLs source codé and b do so, “a siddy-side comparison must be made between
the original and the copy.1d. at 146.The plaintiff however,“failed to attah any of its own
source code to its summary judgment motion or to compare MEPAW source code BEZ LOP
COBOL source code, despite its conclusory assertions that the four £xtxdoe evidence of
direct copying. Id. The Fifth Circuit concluded thatitlout providing its own source code for
comparisonthe plaintiffdid not satisfy the requirement that the infringed and infringing work be
compared sidéy-side.ld. (noting that prhaps there was relevant LOPEZ COBOL source code
buried deep in the record semhereand perhaps the district cotidould have waded through the
record to find code that looked similar to the exhibits GUS attached,” but dtagisgurt was not

required to do so).
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The plaintiff’s difficulty stenmed “ultimately, from the muddledature of its infringement
claims?” Id. Only the third exhibit contagdany source coddd. Although the plaintiff sexpert
assertedhat he found this program in the MEPAW system and that a “strikingly simibgy c
existedin LOPEZ COBOL, the plaintif failedto provide the copy from LOPEZ COBG@GLsource
code for comparisond. The Fifth Circuit concluded the plaintifpfesented insufficient evidence
of source code copying to survive summary judgmieok.

Similarly here, Plaintiff has failed to present sufficieéamgibleevidence of source code
copying to survive summary judgmeAithough the question ;fubstantial similarity is typically
left to the impressions of a fact findéne Creations Unlimitedlecision ontemplates that a fact
finder will have the opportunity to view the two works shleside.King v. Ames179 F.3d 370,
376 (5th Cir. 1999]citing Creations Unlimited 112 F.3d at 816).Putting aside the issue of
whether Plaintiff may proceed to triaithout an expert to opine on the “substantial similarity” of
Plaintiffs code and Defendant’s codmd also assuming Plaintiff had presented sufficient
evidence to create a genuine issue of material fact as to factual copying (whictotd,Haisimtiff
would still not be able taatisy the requirement that the protected and alleged infringing aede b
compared sid¢o-side. As noted above, Plaintiff’'s copyrighted work is comprised of over 250

pages of technical source code. There is no evidence ird¢bedras to thalleged infringing

’ As the district court noted, when the plainfifft filed its infringement suitit claimed only that HAL
misappropriated nonliteral elements @HAMPION PACKER, like its structure, sequence, and organiZatiom
later broadened its claims to assert “HAL directly cogiedrce codérom CHAMPION. Gen. Universal Sys379
F.3dat 146 (emphasis in original)The exhibitsthe plaintiffattached as evidence of source code copying, however,
did not reflect the change in the nature of its clalohsThe Fifth Circuit stated the plaintiff ctnclusory remark that
the ‘similarity of layout in the invoices . highlights the fact that the source code which generated both invoices is
strikingly similar [was] both factually questionable and legally insufficient to state a claimwte code copying.
Id. at 147. The Fifth Circuit held the plaintiff should have supporteg#sréions with tangibleeferences to thectual
source code%rather than with empty and conclusory statemenits.”
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software or executable code which Meredith claimed he leased to Defefidar@ourt finds
Plaintiff's second objection without merit.
Attorney’s fees

The Court agrees with the Magistrate Judge that Defendant’'s refguesbsts and
attorney’s fees (Dkt. #13B) should be consideredt the same time as the Surgical Notes
Defendants’ Proposed Bill of Costs and BrieBSupport of an Award of Attorney Fees Pursuant
to 17 U.S.C. 8§ 505 (kK. #192) Within fourteen days fronthe date of entry of this Order,
Defendant shall file a proposed bill of costs and brief in support of an award of atteesey
pursuant to 17 U.S.C. 8§ 505. Plaintiff may file a response within the time prescyibiesl lbocal
Rules.

CONCLUSION

The Caurt is of the opinion the findings and conclusions of the Magistrate Judge are,correc
and the objections are without merit as to the ultimate findings of the Magikitge The Court
hereby adopts the Report of the United States Magistrate Judge as the fandirmgsiclusions of
the Court. The Court grants Defendant’s motion for summary judgment as to Plaintffyright
infringement claim, leaving the contested issues of attorfiegsand costs.

Accordingly, it is hereby

ORDERED thatDefendamhMRI Centers of Texas, LLC’s Motion for Summary Judgment
and Request for Costs and Attorney’s Fees (BkB6-1)is GRANTED, and the objections of
Plaintiff areOVERRULED. It is further

ORDERED that the Motion in Limine by MRI Centers of Texas, LLC (Okt63) and the

Motion in Limine by Virtual Chart Solutions I., Inc. (Dkt. #16eDENIED ASMOOT.
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IT ISSO ORDERED.
SIGNED this 20th day of August, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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