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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

GUEY MING YEH and LI PING LIN

Civil Action No. 4:18€V-00026

V. Judge Mazzant

SAFECO INSURANCE COMPANY OF
INDIANA

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pendingoefore the Court is Defendant Safeco Insurance Company of Indiana’s Motion to
Dismiss Plaintiffs’ ExtraContractual Claims (Dkt. #9). After reviewing the relevant pleadings,
the Court finds that the motion shoulddranted

BACKGROUND

The aboveeferencd case ases out of a dispute betwepalicyholders andheir insurer
regarding the extent of damages and amofitoss suffered t®laintiffs Guey Ming Yeh and Li
Ping Lin's (collectively, “Plaintiffs”) property located at 7508 Stoney Point Drive, Plarexas
75025(the “Property”) (Dkt. # at p. 2). Defendar§afeconsurance Company of Indiamsued
ahomeownersnsurance policy to Plaintdgfeffective August 29, 2013, through August 29, 2014
(the “Policy”) (Dkt. #7, Exhibit 1). On or aboipril 3, 2014 the Property suffered damage due
to stormrelatedconditions (Dkt. #7at § 10. Plaintiffs subsequentlgnade a claim to Defendant
for damage resulting from the starm

On or about December 5, 20IBefendantconducted an inspéon on the Propertyand
completed an estimat®efendant’sadjuster provided eeplacement cost valueRCV’) estimate

of $19,724.03and Defendantmade an actual cost valuBACV”) payment of $860.39.
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Defendantater revised their RCV estimate to $25,277.94 and made a supplemental payment of
$4,159.39 to Plaintiffs.

Plaintiffs retained a public adjuster, Cal Spo@Bpoon”), who provided notice of his
representation t@efendanton or about April 16, 2016Spoon inspected and photographed the
Property, and provided arstenate of the damagesSpoonestimated the amount of loss at
$45,98915 before overhead and profiSpooris estimate included estimated costs to replace or
repair damaged itenteatwere not included in thBefendant’sestimate. To date, the Defendant
has not agreed to include a number of items included in the public adjuster’seastimat

OnAugust 28, 201,/Plaintiffs brought suiin Collin County, Texas state cowantending
that Defendant failed to adequately compensate itldonages to the Property, and seeking to
recover damages based on the following claims: (1) breach of contract, (2) viokdtibed exas
Deceptive Trade Practices Act (“DTPA”) and TireStatutes, (3) violations of the Texas Insurance
Code, (4) breach of the common law duty of good faith and fair dealing, and (5) unfair iesuranc
practices geeDkt. #1, Exhibit G1). On January 10, 2018 Defendant removed the lawsuit to this
Court (Dkt. #1). On February 20, 2018, Plaintiffs filed an Amended Complaint (Dkt. #7).

On March 12, 2018, Defendafited its motion to dismiss (Dkt. #9)To date, Plaintiffs
havenot filed a responsé.ocal Rule C\/7(d) provides as follows:

Response and Briefing. The response and any briefing shall be contained in one

document. Aparty opposing a motion shall file tlresponse, any briefing and

supporting documents within the time period prescribed by Subsection (e) of this

rule. A response shall be accompanied by a proposed order conforming to the

requirements of Subsection (a) of this rule. Briefing shall contain a concise

statement of the reasons in opposition to the motion and a citation of authorities
upon which the party relieé party’s failure to oppose a motion in the manner
prescribed herein creates a presumption thaetparty does not controvert the

facts set out by movamnd has no evidence to offer in opposition to the motion.

Local Rule CV7(d) (emphasis added)Since no response was filed, the Court will assume that

Plaintiffs donot controvert the facts set out in the motion.
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LEGAL STANDARD

Deferdant moves to dismiss Plainsfiextracontractual claims under Federal Rule of Civil
Procedure 12(b)(6). A Rule 12(b)(6) motion to dismiss argues that, irrespectivesaicjion,
the complaint fails to assefdcts that give rise to legal liability of the defendant. The Federal
Rules of Civil Procedure require that each claim in a complaintdactushort and plain statement
.. .showing that the pleader is entitled to relieffep. R. Civ. P.8(a)(2). Tk claim must include
enough factual allegations “to raise a right to relief above the speculativé |&edl.Atl. Corp.
v. Twombly 550 U.S. 544, 555 (2007). Thus, “[tJo survive a motion to dismiss, a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim to ratief fHausible on its
face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotimgrombly 550 U.S. at 570).

Rule 12(b)(6) provides that a party may move for dismissal of an action foeftol state
a daim upon which relief can be granteBeDp. R.Civ. P.12(b)(6). The Court must accept as true
all well-pleaded facts contained in the plaintiff's complaint and view them in the light most
favorable to the plaintiff.Baker v. Putngl75 F.3d 190, 196 (5th Cir. 1996). In deciding a Rule
12(b)(6) motion, “[flactual allegations must be enough to raise a right to relief aheve
speculative level. Twombly 550 U.S. at 555850nzalez v. Kgyb77 F.3d 600, 603 (5th Cir. 2009).
“The Supreme Court expounded uponTimblystandard, explaining that ‘[tjo survive a motion
to dismiss, a complaint must contain sufficient factual matter, accepted as stae a claim to
relief that is plausible on its face.'Gonzalez577 F.3d at 603 (quotirigbal, 556 U.S. at 678).
“A claim has facial plausibility when the plaintiff pleads factual conterttahaws the court to
draw the reasonable inference that the defendant is liable for the misconduetl.alléd).

Therefore, “where the weplleaded facts do ngiermit the court to infer more than a mere



possibility of misconduct, the complaint has alleged — but it has not ‘shoWrdt-the pleader is
entitled to relief.” 1d.

In Igbal, the Supreme Court established a-step approach for assessing the sigfficy
of a complaint in the context of a Rule 12(b)(6) motion. First, the court should identify and
disregard conclusory allegations, for they are “not entitled to the assumptiorthof Igbal,
556U.S. at 664. Second, the court “consider[s] theutdcallegations in [the complaint] to
determine if they plausibly suggest an entitlement to relief.”“This standard ‘simply calls for
enough facts to raise a reasonable expectation that discovery will reveal evidéecesuiessary
claims or elements.”"Morgan v. Hubert335 F. App’x 466, 470 (5th Cir. 200@uotingin re So.
Scrap Material Co.541 F.3d 584, 587 (5th Cir.2008) (quotiggombly,550 U.S. at 556))This
evaluation will “be a contexdpecific task that requires the reviewing cdartiraw on its judicial
experience and common senségbal, 556 U.S. at 679.

In determining whether to grant a motion to dismiss, a district court may gemeraltyo
outside the complaint.Scanlan v. Tex. A&M Uniy343 F.3d 533, 536 (5th Cir. 2003). However,
a district court may consider documents attached to a motion to dismiss d@iréheferred to in
the plaintiff’'s complaint and are central to the plaintiff's claild.

Defendant also moves to dismBgintiff's extracontractual claims under Federal Rule of
Civil Procedure 9(b). Rule 9(b) states, “[ijn alleging fraud or mistakgarey must state with
particularity the circumstances constituting fraud or mistake. Matitant, knowledge, and othe
conditions of a person’s mind may be alleged generallgs. R.Civ. P.9(b).

Rule 9(b)’s particularity requirement generally means that the pleadsrsetuforth the
“who, what, when, where, and how” of the fraud allegebhited States ex rel. Wams v. Bell

Helicopter Textron, In¢.417 F.3d 450, 453 (5th Cir. 2005). A plaintiff pleading fraud must



“specify the statements contended to be fraudulent, identify the speaker, stateaviveise the
statements were made, and explain why the statements were frauddiemiiann Holdings Ltd.

v. Lucent Techs. Inc302 F.3d 552, 5645 (5th Cir. 2002). The goals of Rule 9(b) are to
“provide[] defendants with fair notice of the plaintiffs’ claims, protect[] ddfnts from harm to
their reputation and goodwill, reduce[] the number of strike suits, and preventfiiffdairom
filing baseless claims.” United Statesex rel. Grubbs v. Kannegantb65 F.3d 180, 190
(5th Cir. 2009) (citingMelder v. Morris 27 F.3d 1097, 1100 (5th Cir. 1994)). Counts to read
Rule 9(b)’s heightened pleading requirement in conjunction with Rule 8(a)’teimstson simple,
concise, and direct allegationgVilliams v. WMX Techs., Incl12 F.3d 175, 178 (5th Cir. 1997).
However, this requirement “does meflect asubscription to fact pleadifig.Grubbs,565 F.3d at
186 (quotations omitted). “Claims alleging violations of the Texas Insurance @ddbe@DTPA
and those asserting fraud, fraudulent inducement, fraudulent concealment, and negligent
misrepresentation arsubject to the requirements of Rule 9(kHrith v. Guardian Life Ins. Co. of
Am, 9 F. Supp. 2d 734, 742 (S.Dex. 1998);see Berry v. Indianapolis Life Ins. Cdo. 3:08
CV-0248B, 2010 WL 3422873, at *14 (N.D. Tex. Aug. 26, 2010) (“[W]hen theipatave not
urged a separate focus on the negligent misrepresentation claims,’ the Fitilt kas found
negligent misrepresentation claims subject to Rule 9(b) in the same manrasdasldims.”).
Failure to comply with Rule 9(b)’s requirements auibes the Court to dismiss the pleadings as
it would for failure to state a claim under Rule 12(b)(8)nited States ex rel. Williams v.
McKesson CorpNo. 3:12€V-0371-B, 2014 WL 3353247, at *3 (N.D. Tex. July 9, 2014) (citing

Lovelace v. Software Spectrum, [r'®8 F.3d 1015, 1017 (5th Cir. 1996)).



ANALYSIS

Defendant movego dismiss Plaintiff’ extracontractual claims, includinglaintiffs’
claims for violations of the Texas Insurance Code, Plashtfaims for violations of th®TPA,
and Plaintiffs’ claim for breach of the common law duty of good faith and fair dealing
(SeeDkt. #9).

A. Breach of the Duty of Good Faith and Fair Dealing

Plaintiffs allege that Defendant breached the duty of good faith and fair dealing by failing
to adequately and reasonably investigate and evaluate Plaiciaifa. Texas law imposes on an
insurer “a common law duty to deal fairly and in good faith with its irsureéhe processing and
payment of claims.”Aleman v. Zenith Ins. C843 S.W.3d 817, 822 (Tex. AppEl Paso 2011,
no pet.) (citingRepublic Ins. Co. v. Stok&03 S.W.2d 338, 340 (Tex. 1995)). If an insurer knew
or should have known that it was reaably clear that a claim was covered, it will be liable if it
denies that claimld. Failure to reasonably investigate a claim can also constitute a breach of the
duty of good faith and fair dealingd. Whether “a reasonable insurer under similar cirstances
would have delayed or denied payment of the claim” is determined by an objecinardtad.

For Plaintifis to prevail on its bad faith clainhey must plead facts plausible to shibnat
Defendant “commit[ted] some act, so extreme, that woaldse injury independent of the policy
claim” or failed “ timely investigate [Plaintiff claim.]” Stoker,903 S.W.2dt341;Aranda v.

Ins. Co. of N. AmZ748 S.W.2d 210, 214 (Tex. 1988ke also United Servs. Auto. Ass’n v. Gordon,
103 S.W.3d 436, 442 (Tex. App-San Antonio 2002, no pet.)[M]erely show[ing]a bona fide
dispute about the insurer’s liability on the contract does not rise tevleof bad faith.” Transp.

Ins. Co. v. Moriel879 S.W.2d 10, 17 (Tex. 1994).



Plaintiffs have not pleaat! any factef an act by Defendant that is so extreme that it caused
injury to Plaintiff independent of the Plaintiff’ claims under the policys€eDkt. #7 at 116-18,
47-49. Plaintiffs do not offer any facts demonstrating how they suffered damagsstioéim
those that would have resulted from a wrongful denial of benefits covered ibyngwance
policy. The complaint merelghows that Defendant paid Plaintiffs under the policy, and that any
further disagreement betwetire parties is a bona fide dispute as to the proper amount of payment
for damage suffered Blaintiff (Dkt. #7 at116-18, 47#49). SeeMag-Dolphus, Inc. v. Ohio Cas.
Ins. Co, 906 F. Supp. 2d 642, 649 (S.D. Tex. 2012) (finding no extreme act where defendant had
promptly paid plaintiffs even though plaintiffs alleged that defendant had underatielbss);
see also StatBarm Fire & Cas. Co. v. SImmon863S.W.2d42, 44 (Tex1998). Nor do the
pleaded factsupport a claim that Defendant failed to timely investigate Plahtfaim. To
contrary,Defendant began its investigation tamothreedays after Plaintif notified Defendant of
its claim (Dkt.#7, Exhibit 2 at p. 1 Plaintiffs fail to offer plausible facts to provide Defendant
with “ adequate notice of the natunedagrounds of the claini. Whiddon v. Chase Home Fin.,
LLC, 666 F. Supp. 2d 681, 691 (E.D. Tex. 20@f)otingHart v. Bayer Corp.199 F.3d 239, 248
n.6 (5th Cir.2000)). The Court, thereforggrantsDefendant’smotion to dismison Plaintiffs
claim for bad faith.

B. Statutory Claimsunder the Texas Insurance Code and DTPA

In Texas, an individual who has been damaged by “unfair method[s] of competition or
unfair or deceptive act[s] or practice[s] in the business of insurance” nmgyddause adction
under the Texas Insurance Code against the person or persons engaging irs suqgbractices.
Tex. Ins. Cod& 541.151(formerly codified asTex. Ins. Code, art. 21.213geHigginbotham v.

State Farm Mut. Auto. Ins. Cd.03 F.3d 456, 460 (5th Cir. 1990rown Life Ins. Co. v. Casteel



22 S.W.3d 378, 3883 (Tex. 2000). “The prohibited conduct includes ‘failing to attempt in good
faith to effectuate a prompt, fair, and equitable settlement of a claim withctéspehich the
insurer’s liabilty has become reasonably clearPerformance Autoplex Il Ltd. v. Mi@ontinent
Cas. Co, 322 F.3d 847, 86®1 (5th Cir. 2003) (quoting Tex. Ins. Co8l&41.151). A violation
of Chapter 541 of the Texas Insurance Code is also a violation of the DTPA. Tex. Bus. & Comm.
Code§ 17.5(a); Kondos v. Allstate Tex. Lloydso. 1:03CV-1440, 2005 WL 1004720, &12
(E.D. Tex. Apr. 25, 2005kee Thrash v. State Farm Fire & Cas. (392 F.2d 1354, 13538 &
n.19 (5th Cir. 1993)Vail v. TexFarm Bureau Mut. Ins. Cp754 S.W.2d 129, 135 (Tex. 1988).
Texaslaw holds that extr@ontractual tort claims pursuant to the Texas Insurance Code
and the DTPA require the same predicate for recovery as a bad faith claim undeérfathcand
fair dealing violation. O'Quinn v. Gen. Star Indem. GCo.No. 1:13CV-471,
2014WL 3974315at*8 (E.D. Tex. Aug. 5, 2014);Douglas v. State Farm Lloyds
37F. Supp. 2632, 544 (S.D. Tex. 1999 awson v. Potomac Ins. Co. of /INo. 398CV-0692H,
1998WL 641809, at *4 (N.DTex.Sept. 14, 1998). “When an insured joins claims under the
Texas Insurance Code and the DTPA with a bad faith claim, all assertingfwirdenial of policy
benefits, if there is no merit to the bad faith claim, there can be no liability om sitttetory
claim.” O’'Quinn, 2014WL 3974315, at *8Higginbotham 103 F.3d at 46Gsee BeaumadrRice
Mill, Inc. v. MidAm.Indem. Ins. C9.948 F.2d 950, 952 (5th Cir. 199 Btate Farm Fire & Cas.
Co. v. Woods925 F. Supp. 1174, 1180 (E.D. Tex. 1996).
In thepresent case, Plaiffs’ bases for asserting that Defendant violated Chapter 541 of
the Texas Insurance Code and the DTPA arise out of the same factual allegatioass an
essentially identical t®laintiffs’ bases for arguing that Defendant violateccaexmon law duty

of good faith and fa dealing. In fact, Plainti’ complaintdoes little to distinguish any of its



extracontractual claimsSeeDkt. #7at 11 6-28, 35-4% Because the Texas Insurance Code and
DTPA claims arise out of the same factalidgations as the bad faith claims, the Court finds that
these statutory claims must also be dismisse&ke O’Quinp 2014 WL 3974315, at *8;
Higginbotham 103 F.3cat 460;Kondos 2005 WL 1004720, at *13.

In addition, Plaintiffdail to pleadsufficiert factsto state a plausible claim thaefendant
acted unreasonably in its handling of the claims. Specifically, Plaifdifito plead any factthat
would show that Defendant represented that the Policy conferred or involved rightgatiati
tha it lacked, or that Defendant failed to disclose information concerning any goses/me in
support of her DTPA claimsSgeDkt. #7 at 16-18, 50-58 Plainiffs further failto offer
sufficient facts to support plausibleTPA claims that Defendant unreasonably delayed the
investigation, adjustment, and resolution of its claim, that Defendant faipgdgerly investigate
Plaintiffs’ claim, or that Defendant hired and relied upon a biased adjuster to obtain a favorable
report (SeeDkt. #7 at 116-18, 50-58

As to Plaintiffs claims under Chapter 541 of the Texas Insurance Code, Ptiatiffo
offer sufficient facts to state plausitdéegations that Defendant engaged in false, misleading, or
deceptive acts, that Defendant engaged in unfair claims settlement practites, Defendant
misrepresented to it pertinent facts or provisions relating to the coverageeaSiesDkt. #7).

Nor do Plaintiffs asserufficient facts tasupport its allegations that Defenddailed to act in
good faith in effectuating a prompt and fair settlement within a reasonablethabdefendant
failed to affirm or deny coverage #faintiffs’ claim within a reasonable time, that Defendant
refused to paylaintiffs’ claims without condcting a reasonable investigation, or that Defendant
failed to provide Plainti with an explanation regarding any denial of the claim or offer a

compromise settlemenSéeDkt. #7 at pp. #9). Therefore, the Court finds thBefendant’s



motion to dismis should be granted as to Plainsificlaims of violations of the Texas DTPA and
tie-in statutes, violations of Chapter 541 of the Texas Insurance Code, and unfair insurance
practices.
CONCLUSION

It is thereforelORDERED thatDefendant Safeco Insurance Gmany of Indiana’s Motion
to Dismiss Plaintiffs’ ExtreContractual Claims (Dkt. #93 herebyGRANTED.

It is further ORDERED that Plaintifs take nothing bytheir extracontractual claims of
breach of the duty of good faith and fair dealing, violations of the Texaaim=€ode, violations
of the Texas Deceptive Trade Practices Act anthtgatutes, and unfair insurance practices, and
that those claims should B# SMISSED with prejudice.

Only Plaintiffs’ breach of contract and prompt payment clainiegeng that Defendant
failed to pay Plainti§the benefits under the Policy to properly repair the Property, should proceed
to trial.

SIGNED this 18th day of April, 2018.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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