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United States District Court
EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
STEVEN SACCHETTI,
Plaintiff,
V. Civil Action No. 4:18-cv-0099
OPTIV SECURITY, INC.,

Defendant.
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MEMORANDUM ADOPTING REPORT AND RECOMMENDATION
OF UNITED STATESMAGISTRATE

Came on for consideration the report of the United States Magistrate Judge atiohis a

this matter having been heretofore referred to the United States Ma&gikidgte pursuamnd 28
U.S.C. §8§636. Oduly 8 2019 the report of the Magistrate Judge was entemskt. #66) (the
“Report”) containingproposed findings of fact and recommendations atendantOptiv
Security, InCs (“Defendant”) Motion for Summary Judgment (Dkt. #30) be granted. Plaintiff
Steven Sacchetti (“Plaintiff’) filed objections to the Report (the “Cimes”) (Dkt. #69)
Defendant filed a response to the Objections (the “Response”) (Dkt. #71). Theh@eungmade

a de novo review of the Objectionand Response, is of the opinion that the findings and
conclusions of the Magistrate Judge are coyi@utl the Objections are without merit as to the
ultimate findings of the Magistrate Judge.

I. BACKGROUND

Plaintiff is aforty-five-yearold malewhowas employed by Defendant from July 16, 2012,
through his termination on November 17, 203& Dkt. #30-3 at 6, 23; Dkt. #3@ at 14. At the

time of Plaintiff's termination, he was employedthe role ofRegionalDirector. See Dkt. #30-3
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at 6, 23 Plaintiff allegesthe reasongivenfor his termination were false and pretextual, and that
Defendant discriminated against him on the basis of age and/or g&eel®kt. #1 at 4, 15.
Plaintiff further alleges Defendant retaliateghast and defamed him by communicating about
Plaintiff to his potential employerSeeid. at 13-17.

Plaintiff filed suit pursuant to Title VII of the Civil Rights Act of 19¢aitle VII") , 42
U.S.C. 882000€2000e-5the Age Discrimination in Employmertct (“ADEA”) , 28 U.S.C. §
623€t seq., and Chapter 21 of the Texas Labor Cadserting causes of action for age and gender
discrimination, as well as retaliatioBee Dkt. #1 at 15. Plaintiff further asserts a Texas common
law claim for defamationSee id. at 15-17. Defendant filed the Motion for Summary Judgment
(Dkt. #30), to which Plaintiff filed a response (Dkt. #34), Defendant filed a reply (Dkt. #4D), a
Plaintiff filed a susreply (Dkt. #42). On June 19, 2019, the Magistrate Judge held oral arggume
regarding the Motion for Summary Judgmesge Dkt. #56. In the Report, the Magistrate Judge
recommende®efendant’s Motion for Summary Judgment be grarfeelDkt. #66. Plaintiff filed
the (bjections (Dkt. #69), and Defendant filed the Response (Dkt. #71).

. DISCUSSION

Plaintiff's Objectionsreassert the sansgumentsalready addressed by the Magistrate
Judge in her RepordndPlaintiff fails to direct the Court to evidence which raises a fact question
on any & his claims Summary judgment is appropriate when, viewing the evidence and all
justifiable inferences in the light most favorable to the-mmving party, there is no genuine issue
of material fact and the moving party is entitled to judgment as a noati@wv. FED. R. Civ. P.
56(c); Hunt v. Cromartie, 526 U.S. 541, 549 (1999). The appropriate inquiry is “whether the

evidence presents a sufficient disagreement to require submission to ef faietf or whether it



is so onesided that one party mustgwail as a matter of lawAnderson v. Liberty Lobby, Inc.,
477 U.S. 242, 251-52 (1986).

1. AgeDiscrimination

Plaintiff objects to the Report’'s recommendation that Plaintiff's age discrimingaons
be dismissed because Plaintiff failed to satisfy his burden to show pretext und&Hhe See
Dkt. #69 at 2. In the Report, the Magistrate Judge found Plaintiiftiated hisprima facie age
discrimination case and that Defendant articulated a legitimate nondiscrimimassgn for
Plaintiff's termination.See Dkt. #66 at #10. Plaintiff argues the Report erred in the third stage of
the McDonnell Douglas analyss, by finding no question of fact on Plaintiff’'s burden to show
pretext.See Dkt. #69 at 2-3.

Specifically,Plaintiff argues he has met his burden to rebut the nondiscriminatory reason
for his termination by showing: (1) there was conflicting testimomyanding who decided to
terminate him; (2) the reason given for his termination was “false and illgdi®@pDefendant did
not engage in progressive discipline; T#)a Parme(“Parmer”), a female employetwas treated
“clearly more favorabl[y]” than Riintiff; and (5) Optiv viewed Plaintiff as posing a riSkee Dkt.

#69 at 24. None of the articulated reasons relate to Plaintiff's age. Moreover, the [Ddsrhd
error in the Magistrate Judge’s careful analysis of the evidence sedb@uitd the argumémade
at the June 19, 2019, hearing. As the Report finds, “Plaintiff put forth no evidence tharabgm
of Defendant’s management was aware of Plaintiff's age and/or considenatiffRlaige when
making the decision to terminate Plaintiff's employmeor that bufor Plaintiff's age, Plaintiff
would not have been terminate®e Dkt. #66 at 10. Plaintiff argues, and the Court agried,

the law “allows for circumstantial evidence to support a discrimination ¢l&es Dkt. #69 at 5

IParmer is older than Plaintiféee Dkt. 309 at 3.



However, theCourt finds no error in the Report’s conclusion that Plaintiff presentedidence
that Plaintiff's age was a factor in his terminati@e Dkt. #66 at 10. Accordingly, Plaintiff's
objection iSOVERRULED.

2. Gender Discrimination

Plaintiff argues the Report erred by finding Plaintiff failed to establighraa facie case
of gender discriminationSee Dkt. #69 at 5. Plaintiff argues that “[t]his is a case where gender
discrimination can be inferred by comparing Plaintiff to someiba¢ is ‘similarly situated’
because the claim itself stems from Optiv’s discriminatory treatment of Plaintiff in csmp#o
the female subordinate that lodged a sex discrimination claim againstdhiat. 6. Plaintiff argues
he should be compared Rarmer, demale employee who worked for him, although Plaintiff
acknowledges that he is “not traditionally ‘similarly situated™ to ParrBee.id. Nevertheless,
Plaintiff argues Parmer should be treated as a proper comparator under a fsiptetdon of
the requirements for@rima facie case for gender discriminatioBeeid.

The Court finds no error in the Report’s conclusion that Parmer is not a proper amnpar
because: (1) Plaintiff and Parmer did not report to the same supdbgsausd®armer reported
to Plaintiff himself) (2) unlike Plaintiff, Parmer was not in management; and (3) Parmer was
alleged to have committed different work rule violations resulting in her receigtef@mance
improvement plan, rather than terminatiSee Dkt. #34 at 31; Dkt. #3@ at 34, 41, 54; Dkt. #30
5 at 8. Accordingly, the Court finds no error in the Report’s conclusion that Plaaitsftd

identify a proper comparator. Thus, there is no question eHRintiff has simply failed to



meet his brden to present arima facie case of gender discrimination. This objection is
OVERRULED.
3. Defamation

Plaintiff objects to the Report’s conclusion that summary judgment should bedyant
Plaintiff's defamation claimSee Dkt. #69 at 7. The Report identified six sets of communications
that Plaintiff asserts were defamatoBge Dkt. #66 at 1516. Plaintiff does not object to the
Report’'s summary of thetatementat issueSee generally Dkt. #69 at 79. Rather, Plaintiff ajues
the Court should find he satisfied the elements of a claim for either dejamper se or per quod
and deny summary judgment on this claim.

The Courtfirst addresses Plaintiff’'s argument that the Court should consider evidence not
in the record “beause Optiv failed to produce it despite it being discoveraBée.Dkt. #69 at 8
(italics omitted). Having reviewed the record, Plaintiff's argument thefefant withheld
discovery is both new and speculative. Plaintiff has not requested additmedbr discovery
and no motion to compel has been filed. At this stage of proceedings, the Court cannot rely on
Plaintiff's unsupported conjecture that Defendant is withholding discoveryy rétleeCourt must
rely on properly cited evidence in the recoffte Ragas, 136 F.3d at 458ults, 76 F.3d at 655.

To the extent Plaintiff objects to the Report on this basis, this object@vViERRUL ED.

Plaintiff argueghe Report erred because satisfied the elements of a claim for defamation
per se. Specificaly, Plaintiff argues the Court should find he properly pled a claim for defamation
per sebecause “a reasonable factfinder could easily determine . . . that Optiakikddefamatory
statements to potential employers and caused dam&ge$kt. #69 at 9However, the Report
correctly states that in order to plead a claim for defamation, the plaintiff must ‘pheafull

context of the allegedly defamatory statement” and “must identify the thitg fawhom the



defamatory statements were publish&sk Dkt. #66 at 15 (citindBentley v. Bunton, 94 S.W.3d
561, 579 (Tex. 2002);orfing v. Gerdau Ameristeel U.S, Inc., 2017 WL 9471835, at *3 (N.D.
Tex. Jan. 26, 2017)). Here, Plaintiff's argument is based on speculation and his theory that
Defendant must have made statements to Plaintiff’'s potential empldyeas.argument is
unsupported by the recqrals Plaintiff directs the Court to no evidence of any statemadetby
Defendant tcany potential employef. The Court finds no error in the Report’s finding that the
Court cannot attribute statements to Defendant where neither the speaker content of the
speechis identified in the recordSee Dkt. #66 at 1617.As such, the Court finds no error in the
Report’s finding that “[no] statements by Defendant satisfies the staratagidifer libelper se or
slanderper se, as neithefof Defendant’s]statemerjs], on its face, falls into the categories of
defamatory language” which are actionable under TexasSeawDkt. #66 at 18 (citingn re
Lipsky, 460 S.W.2d 579, 596 (Tex. 2015)). Accordingly, this objectiéddM&ERRUL ED.

Plaintiff alsoargues he satisfied the elements of a claim for defampdraguod because
(1) while there was no evidence Defendant made certain statements, a reasonabler featfidde
have inferred that information known by third parties was published by Defendan2)aad
reasonable factfinder could find that allegedly conflicting statenaiributable to Defendant
were defamatorySee Dkt. #69 at 7-8.

First, while Plaintiff argues Defendamust have defamed him because “that was the only
place he had worked in that time, the subject was [Plaintiff's] managementasigléhe author
had never met him,” this argument is pao@jectureSee Dkt. #69 at 8As Plaintiff acknowledges,

statements about Plaintiff's magement style or work history could have been made by business

2 The Report correctly finds only two statents in the record are attributable to Defendant, neither of which was
directed to any potential employ&ee Dkt. #69 at8—9 seeinfrap.7.
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partners and/or clients who interacted with Plaintiff while he was employ&kfandant See

Dkt. #69 at 8. In the absence of evidence demonstrating the content of a statement, wiho made i
and to whom it was published, the Court cansmhply attribute unidentified statements to
Defendant.Bentley, 94 S.W.3d at 579 orfing, 2017 WL 9471835, at *3. Accordingly, this
objection iSOVERRULED.

Second, Plaintiff argues that the two statembpfSefendantibout Plaintiff's termination
are conflicting, and thus may be defamatdsse Dkt. #69 at 89. In the first email, sent by
Plaintiff's supervisor, no reason is given for Plaintiff's terminatigge Dkt. #36 at 184. In the
second communication, an incomplete record of text messages between Plaintifiratiddual
employed by Defendant, the “official answer” to give Defendant’s vendors #imueason for
Plaintiff's termination was “the management style didn’t f&e& Dkt. #36 at 133. Whd Plaintiff
arguedhat these statements are conflictisspg Dkt. #69 at 7, Plaintiff does not explain how these
messages conflict. Moreover, Plaintiff identifies no precetiefding that a general statement
about Plaintiffs management style is defamgatoWhile a defamatiorper quod claim allows
consideration of extrinsic evidence and explanatory circumstances, Plairgdfs the Court to
no evidence in the record which supports his assertion that he was defammedere the Court
to consider Defendant’s statemeatsevidence of defamatiquer quod, the Court finds no error
in the Magistrate Judge’s conclusion that “Plaintiff fails&bisfy the elements of a defamation
per quod claim because he fails to prove that either statemgriddiendant was made with

negligence regarding the truth of the statemeSge’Dkt. #66 at 19 (citingencompass Office Sols.,

3 Plaintiff further argues that an email from an unidentified sended dmubttributable to Defenda®ee Dkt. #69 at
8. Howeverdiscovery haslosed and Plaintiff has put forth no evidence regarding who thenémail This argument
is unsupported conjecture.



Inc. v. Ingenix, Inc., 775 F. Supp. 2d 938, 958 (E.D. Tex. 2011)). Accordingly, this objection is
OVERRULED.
4. Retaliation

Plaintiff objects to the Report’s recommendation ganmary judgment be grantedus
claim for retaliation under the ADEA, Title VII, and the Texas Labor C8eeDkt. #69 at 9At
the June 19, 2019, hearing, Plaintiff agreed that his retaliation clabased on the alleged
retaliatory conduct by Defendant after Plaintiff’'s termination, and that & asel falls on his
defamation claimSee Dkt. #34 at 39see also Dkt. #69 at 9.

As addressed above, Plaintiff identifies no statement made by Defetadamty of
Plaintiff's prospective employers. Plaintiff further identifies no evidene¢ d@my of Plaintiff's
prospective employers relied omyastatementpurportedly made by DefendariDespitethe
“specious circumstancesvhich Plaintiff alleges surrounthe cessation of the hiring process by
his prospective employersee Dkt. #69 at 9, Plaintiffails to identify or submievidence linking
the prospective employer’s decision not to Hiintiff with any act or statement &fefendant.

In the absence of evidence, Plaintiff's objectio®@ERRULED.

1. CONCLUSION

For the reasons stated above, Plaintiff's objection©aERRUL ED.
IT ISHEREBY ORDERED thatDefendant’sViotion for SummaryJudgmen{Dkt. #30)
is herebyGRANTED.

IT ISSO ORDERED.
SIGNED this 27th day of September, 2019.

AMOS L. MAZZANT
UNITED Sél"ATES DISTRICT JUDGE




