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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

SCOTT WILLOUGHBY, o/b/o

MATTHEW WILLOUGHBY (deceased),
CIVIL ACTION NO.
Plaintiff, 4:18-CV-00150CAN
V.

COMMISSIONER,S&A,

w W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff brings this appeal under 42 U.S.C. § 405(Qg) for judieiaéw of the final decision
of the Commissioner of Social Security (“Commissioner”) denyiisgclaim for supplemental
security income ancahild’s insurancebenefits After reviewing the Briefs submitted by the
Parties, as well as the evidence contained in the Administrative Record, thdi@suthatthe
Commissioner’s decision should BEFIRMED.

BACKGROUND

PROCEDURAL HISTORY OF THE CASE

OnMay 9,2014, Matthew Willoughby (Plaintiff”) ! filed anapplicationfor supplemental
security incomdenefits(* SSI') underTitle XVI of theSocialSecurityAct (“Act”) [TR 277-282].
On October 6, 2014Plaintiff filed an application for child’s insurance benefits (“CIB”) under
Title Il of the Act [TR 284290]. Plaintiff dleged an onsetf-disability date oAugust 1,1999 n

both applicationdTR 277, 284. Plaintiff's applicatios were initially denied by notice on

! Matthew Willoughby is the decedent on whose behalf Scott Willoughbyathier) brings this appeal. Herein, the
Court will refer to both men as “Plaintiff."Plaintiff” refers to Matthew Willoughby through October 9, 2017 and to
Scott Willoughby on bedif of Matthew Willoughby thereafter.
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March17, 2015[TR 205212], and upon reconsideration on AugustZD15[TR 216-22].
Plaintiff requested a hearing before an Administrative Law Judge ()%Ad'October6, 2015
[TR 222-225] and the ALJ conductdtie hearirg (“Hearing”) on September, 2016[TR 33-82,
239. At Hearing, Plaintiff was represented bgunsel,and the ALJ heard testimony from
Plaintiff, his mother anda vocational expert (“VE?)

On October 13, 2016, the ALJ issued an unfavorable decision denying Plaintiff's
application astepfive, finding that Plaintifis capable of performing the requirementsamskilled
sedentary occupatiofisR 7-32. Plaintiff requested review of the ALJ’s decisionthg Appeals
Council[TR 275} the Appeals Council denied Plaintiff’'s requestid@acembei8, 2017, making
the decision of the ALJ the final decision of the Commissioner [TR 1-6].

On March 6 2018, Plaintiff filed the instant suit [Dkt. 1]. OmMay 18 2018, the
Administrative Record was received from the SSA [D@&. Plaintiff filed his Brief onJune 17,
2018 [Dkt. 17. The Commissioner filed its Brief in Support of the Commissioner’s DmeTisn
August 16, 2018 [Dkt. 19]Plaintiff did not file areply.

1. STATEMENT OF RELEVANT FACTS

1. Age, Education, and Work Experience

Plaintiff was born orMarch 16, 1989, making Im ten (10) years of age at the time of
alleged onset, angventy-eight (28) on the date of the ALJ’s decision [TR 141, R7Plaintiff's
age classification was defined as “younger person” at all relevant t8ee20 C.F.R. §04.1563.
Plaintiff had & least a high school educatiand ©uld communicate in English [TR1, 310Q.

Plaintiff had no prior work experiendd@R 43, 314.
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2. Plaintiff's Relevant Medical Records

In his application Plaintiff assedthat he is disabled as a resulfibfomyalgia, anxiety,
depression, poly arthritis, back pain, obesity, fatigue, myalgia, low testosteriynéyéa (non
alcoholic), panic attacks, and social anxiety [TR 30®). connection with his impairments,
Plaintiff has seen a multitude of doctors. Plaintiff attended psychotherdpyL RG-S Jeffrey
Fletcher, M.A. from July 30, 2013 through September 5, 2016 [TR6888 Plaintiff also
received mental health treatment from psychiatrist Dr. J. Michael Bremraad7, 448-52, 666-
67]. Plaintiff received treatment at Dallas Diagnostic Association by Drdo PZaiballos and
Krishnan Nair from October 2, 2014 through August 26, 2015 [TR5&®3 53149, 61624]
where he was diagnosed with chronic pain syndrome, lumbosacral radiculitis, dégararthe
lumbar intervertebral disc, GERD, morbid obesity, anxiety, and depression [TR 505, 536].
Plaintiff also sought treatment for digestive health issues in the fall of 2013 [TR 425-27, 440-46].

In connection with his application for disability benefits, Plaingiffo underwent two
consultative examinationsOn December 9, 2014, Dr. Linda Ludden completeceatah status
examination of Plaintiff [TR 4705] and on December 17, 2014, Dr. S. Katkuri completed a
physical examination [TR 4888]. Further, on March 9, 201%mexamining State Agency
Medical Consultast(*SAMCS") Dr. Tina Ward and Dr. Jean Germaissisted in an initidevel
agency determination of Plaintiff's medical conditions and functional limitafiodsg Plaintiff
could sit, stand, and/or walk for six hours in an eighiir workdayand “understand, remember,
and carry out detailed but not complex instructions, make decisions, attend andratedent
extended periods, accept instructions and respond appropriately to carry oud dbtiges in
routine work setting[TR 150, 154. On reconsideratiQqisAMCs Dr. Scott Spoor and Dr. Thomas

Geary confirmed the assessments of Drs. Ward and Germain [TR 181, 184].
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3. Hearing Testimony
a. Plaintiff and Plaintiff’'s Mother's Testimony

At Hearing counsel for Plaintifassertethat Plaintiffsatisfied listings 12.04 (“Depressive,
bipolar and related disorders”) and 12.06 (“Anxiety and obsessingulsive disorders”)
[TR 39]. Plaintiffthereaftetestified thajpain and fatigue owing to fibromyalgia, headaches, low
testosterone, hypothyroidism, depression, anxietypanet attackspreventechim from holding
employmen{TR 44-49. Plaintiff explained that he first became impaired in fifth grade when he
was diagnosed with fiboromyalgi@R 41-43. Plaintiff stated that this condition sprepdin
throughout his body, bumost acutelyo his hand, lower back, and right IdGR 44-49]. Plaintiff
elaborated that on a scale of one to ten, he expedemcaverage level of hand discomfort of
four, but that on some days thisseto nine [TR 46]. Plaintiff explained that remedies such as
heat packs, ice packs, and ctlee-counter medication linot relieved this pain [TR 47Plaintiff
described his lower back pain as “[clonstant] ]” and estimated its averagjeof discomfort at
seven out ofen [TR 4849]. He noted that this pain traweelto his right hip, knee, leg, and heel
[TR 49]. Plaintiff summarized that overall, the fiboromyalgia calisen great pain and fatigue
and that standing, walking, and sitting all exaceubais discomforfTR 48-49]. Plaintiff added
thathe could only walk and stand for approximately five minutes at a time, and that he could not
remain in a normal seated position for more than one hour [T3®b8Herelated that “[r]eclining
or lying down in [his] bed’and elevating his feet above his waigre the only ways thahat he
couldfind relief, andthat hespert most of each day in these positighR 49, 51].

Plaintiff stated that heobk a host of prescription medications to address the fibromyalgia
inducel pain and fatigue, includin@abapentinOxycodone, Morphineand SkelaxifTR 47-48,

50]. Regarding the efficacy of these medications, Plaintiff remarked, ‘figlpy Yes. But even

MEMORANDUM OPINION AND ORDER-Page4



with them I'm still in terrible pairi.] TR 50]. Plaintiff noted, foexample, that the Skelaxin cadse
both of his legs to swell [TR 581]. Plaintiff explained that no oneas treating him for his
fibromyalgia, but that Dr. Krishnan Naias his primary care physician and that Dr. Amir Alavi
was his pain management docfdR 47-48].

Plaintiff went on to describe his other physical impairments45R5254]. He explained
that he experiencemoderate headaches a few times per week, but that sometireesured
“terrible headaches” that l&stup to a month [TR 52]Plaintiff testified, however, that heddnot
see a doctor for this problem [TR 5Alaintiff also discussed his low testosterone, and explained
that he previously received regular treatment from an endocrinologist [TR B&jtifPrecalled
that the dctor providechim suppliesvith which to inject himself on a regular basis, and that while
his testosterone increased, he “did not notice a physical difference.” [TRI&8jtiff added that
the endocrinologist also provided him with steroid injections, but that Plaintiff stoppeiding
these because they made him gain weight [TR 45, 54]. Finally, Plaintiff relatatithdoctor
treated his hypothyroidism by prescribiAgastrozole, but that Plaintiffad stopped takintpese
pills as well

Regarding his mental impairments, Plaintiiscribechis depression by stating “I feel that
there’s no form to life. 1 wish I, that I, could just fall asleep and not wake [TR 55]. Plaintiff
further discussed his “terrible anxigtyne acknowledgethatit stenmedfrom fear of judgment,
prevened him from socializing with othersand even ne him uncomfortable around his own
family [TR 44,56]. Plaintiff also confirmed that he suféeipanic attacks “[m]ultiple times a day”
and that theseere triggered by “thinking about how messed up [his] life [§R 57-58]. Plaintiff
explained that as a resulttbiese conditionke hal no desire to interact with people and preddr

to “hide” in his room [TR 5657]. Plaintiff noted thathe had been seeing a psychiatrist
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(Michael Brennan) for the last three or four years, and that exeeptgap due to &falling out,”
they met every three months [TR 7Rlaintiff added that he kdlamajor difficulty sleepingand
that he 6ok Ambien with mked results [TR 55].

As a result of the above conditions, Plaintiff testiftedt he spent his days alone in his
bedroom watching television and movies [TRE8]. Plaintiff stated that he dressed himself daily,
but that his back pain prevented him from bathing every day [TR 57]. Plaintiff explainduttha
did not cook, perform housework, or do laundry [TR 58)aintiff relatedthat he had built a
computer earlier in the year, but that while he “used to be a very avid video gamer,” hgamo lon
played these games because he could not sit in his chair [TRPBOLiff alsostated that in the
past he would accompany his family to the gun range on “rare occurrence(s]”, bue taild
not do this anymore [TR 61He elaborated that he obtained his conceaéady license in 2012,
and that this entailed attending a fqulus hour class-an experience that Plaintiff described as
“anxiety-inducing” and “uncomfortable” [TR 80]. Plaintiff testified that he pursued tttisity
on the advice of his therapist, who thought that this would boost hiestedfm and racclimate
him to social situations [TR 80]. Plaintiff added that he had just one friend, and that he
communicated with this frienda texting and speaking on the phone [TR 55-56].

Plaintiff's mother also testified at Hearing [T&8-77, 7881]. She recalled Plaintiff's
fibromyalgia diagnosis when he was in fifth grade and explaineththaiever got better” because
the doctors did not administer or prescribe medical treatment [TRS6@}estified that she horne
schooled Plaintiff from fifth grade through the end of high school because Plaipéffisand
fatigue prevented him from attending school in person [TR®9 Plaintiffs mother echoed
Plaintiff's testimony regarding hiphysial and mental ailments, paiand daily routine; for

example, she averred that he remained in his bedroom and did not socialize, sat imérsorecl
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lay in his bed altlay, and experienced regular panic attacks [R4]. She added th&iaintiff

cried “[v]ery frequently” [TR 72]. Plaintiff's mother also provided tidaintiff had seen many
different medical professionals, including a counselor (Jeffrey Figtced a psychiatrist
(Michael Brennan) [TR 75]. She opined that Plaintiff’'s condition had actually nedsaver the
three years he had sddmn. Fletcher, stating “He doesn’t see that there’s any future for him because
he feels like the pain and the anxiety will never get better.” [TR 76].

Finally, Plaintiff's mother answeredugstions about Plaintiff going to the gun range [TR
79-80]. She explained that he had gone there perhaps once in the last year and “[tlwo or three
times” overall [TR 79].She mentionethat Plaintiff attended a concealedrry class and obtained
his conealedcarry license, but clarified that Plaintiff's condition had progressed so nmui s
then that he could not have completed this class in his present state [TRI&@iiff's mother
also provided that Plaintiff kept a gun and bullets in his rooR§T].

b. VE’s Testimony

The VE also offered testimony at Hearing in response to questions aboutfiRlawaiik
history and hypotheticals posed by the ALJ [§R67]. The VE testified that Plaintiff hado
prior workexperience [TR 62].The ALJ therpresented the following hypothetical to the VE:

Okay, if you carassume a hypothetical individual of the claimaatjg education,

with the past jobs you described. Andgther assume #individualis limited to

occasional liffsic] and carry of 20 pounds; frequently lift and carry 10 pounds. Is

able to stand or walk approximately a total of six hours in an eight hour day; and

able to sit approximately six hours in an eight hour day. Can occasionally climb

ramps and stairs, but no climbing of ladders, ropes or scaffolds. May occasionally
balance, stoop, kneel, crouch and crawl. Can understand, remember and carry out
detailed but not complexstructions Can make decisions. Caaoncentrate for

extended periodsCan interactiofsic] appropriatelwith others. And can respond
appropriately to changes a routine work setting.

[TR 62-63]. The ALJ then asked whether such a hypothetical individual could perfomvogay

in the national economy and the VE answer¥@s’ [TR 63]. The VE stated thahis hypothetical
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individual could work as a General Office Clerk (DOT code 209®B?), File Clerk 1 (DOT
code 206.387-034), and Administrative Clerk (DOT code 219.362-010) [TR 63].
The ALJ next presented a second hypothetical to the VE:
Assume an individual was limited to occasional lift and carry of 10 pounds,
frequently lift and carry of less than 10 pounds. Able to stand and walk
approximately two hours a day total. Able to sit approximately six hours a day
total. Can occasionallylienb ramps or stairs; never lagid, ropes or scaffolds.
Never exposed to unprotected heights. May occasionally balance and stoop. Never
kneel, crouch or crawl. Able to understand and remember and carry out simple
instructions, make simple decisions, attend and concentrate for extended periods.

Able to interact occasionally with supervisors, coworkers and the public. té\ble
respond to changes in a routine work setting.

[TR 6364]. The ALJ again inquired whether such a hypothetical individual carfdrm any
work in the national economy and the VE answered affirmatively [TR 64]. The 3ffonded
that this hypothetical individual could work as an Addresser (DOT code 269188 /Poll Clerk
or Election Clerk (DOT code 205.3®B0), and Surveillance System Monitor (DOT code
379.367010) [TR 64]. The ALJ then asked the VE a long series of questions pertaining to whether
an individual with various characteristics and issdegy, indecisiveness, consistent tardiness,
and inadaptabilit-would be precluded from performing these jobs [TR6B# The VE
answered “Yes” to all but one of these questions [TR 64-67]. When the ALJ inquired wdrether
inability to interact appropriately with the general public would preclude an individual from
working these jobs, the VE responded “No” [TR 6BJaintiff's counsel declined to cregxamine
the VE [TR 67].
[11.  FINDINGSOF THE ALJ

1. Sequential Evaluation Process

Pursuanto thestatutoryprovisions governindisabilitydeterminationsheCommissioner
haspromulgated regulationhat establisha five-step processto determinewhether aclaimant

suffersfrom adisability. 20 C.F.R 8 404.1520 First, a claimantwho is engagedn substantial
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gainful employmentat the time of hisdisability claim is notdisabled 20 C.F.R. § 404.1520(b).
Second, thelaimantis notdisabledf hisallegedimpairmentis notseverewithout consideration
of his RFC, age,educationor work experience 20 C.F.R. 8§ 404.1520(c)Third, if the alleged
impairmentis severetheclaimantis consideredlisabledf hisimpairmentcorrespondso alisted
impairmentin 20 C.F.R.Part404, SubparP, Appendix 1 20 C.F.R. § 404.1520(d)Fourth, a
claimantwith aseverempairmenthatdoes not corresportd alistedimpairmentis notconsidered
to bedisabledif heis capableof performing higpastwork. 20 C.F.R. § 404.1520(e)inally, a
claimantwho cannotreturnto his pastwork is not disabledif hehasthe RFCto engagen work
availablein the national economy20 C.F.R. § 404.1520(f)Under thefirst four stepsof the
analysisthe burderies with theclaimantto provedisability andat thelaststepthe burdershifts
to the Commissioner Leggettv. Chater, 67 F.3d 558, 564 (5tir. 1995). If at any stepthe
Commissionefindsthattheclaimantis oris not disabled, the inquiry terminatelsl.
2. ALJ’s Disability Determination

After hearing testimony and conducting a review of the facts of Pfantdse, the ALJ
made the following sequential evaluation [IR-26. At step one, the ALJ found that Plaintiff
had not engaged in substantial gainful activity sidagust1, 1999 the alleged onset date [TR
13]. At step two, the ALJ determined that Plaintiff had the severe impairmenibesity,
fiboromyalgia, depressive disorder, somatoform disorder, spinal disorder, and -siabdedyl
disordefTR 13]. The ALJ determined thatd&ntiff's remaining impairmentesf low testosterone,
fatty liver, headaches, hypothyroidism, hand pain, and GERD were not §EReid]. At step
three, the ALJ found th&tlaintiff did not have an impairment combination of impairmenthat

meetsor medically equalthe severity of one of the listed impairments inB.R. Part 404,
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Subpart P, Appendix 1 [TR4-15. At step four, the ALXeterminedthat Plaintiff had the

following residual functional capacityRFC"):
[Cllaimant has the residudlinctional capacity tdift and carry ten pounds
occasionally and less than ten pounds frequently. He can stand and walk 2 hours
total out of an eighbour day, and sit 6 hours total. He can occasionally climb
ramps and stairs. He can never climb lagdepes, and scaffolds. He cannot be
exposed to unprotected heights. He can occasionally balance and stoop. He can
never kneel, crouch, or crawl. He can understand, remember, carry out, and make

judgments related to simple “unskilled” tasks. He od#aract appropriately to
supervisors and coworkers, and deal with routine changes in the workplace.

[TR 16-24. This concluded thetep four analysisas Raintiff had no work historyTR 24]. At
step fivethe ALJfoundthatconsidering Plaintiff's age, education, work experience, and residual
functional capacity, therevere jobs that exigd in significant numbers in the national economy
that the Plaintiff ould performsuch as addresser, poll clerk, and surveillance systemngor
[TR 24-25]; and, accordinglythe ALJruledthat Plaintiff had not been disabled froAugust1,
1999 through October 13, 2016, the date of the ALJ’s decision [T.R 25
STANDARD OF REVIEW

In an appealunder § 405(g)this Court mustreview the Commissioner’sdecisionto
determinevhetherthereis substantia¢videncen therecordto support th&€€ommissioner’sactual
findings and whetherthe Commissionerapplied the properlegal standardsn evaluatingthe
evidence Greenspaiv. Shalalg 38F.3d 232, 236 (5tiCir. 1994); 42 U.S.C. § 405(gpubstantial
evidenceis suchrelevantevidenceas a reasonablenind might acceptas adequatdo support a
conclusion.Cookv. Heckler 750 F.2d 391, 39¢th Cir. 1985);Jonesv. Heckler 702 F.2d 616,
620 (5th Cir. 1983). This Court cannoteweightheevidenceor substitutets judgmentfor that of
the Commissioner Bowling v. Shalalg 36 F.3d 431, 4345th Cir. 1995). Additionally, any
conflicts in the evidence,including themedical evidence,are resolvedby the ALJ, not the

reviewingcourt Carry v.Heckler, 750 F.2d 479, 48¢bth Cir. 1985).
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Disability insurance is governed by Title I, 42 U.S.C. 88 404 et. seq., anceB8&itb are
governed by Title XVI, 42 U.S.C. 88 1381 et. seq., of the SSA. The law and regulations governing
the determination of disability are the same for bfiability insurance benefits (CIBnd SSI.
Greenspan v. Shalal&88 F.3d 232, 236 (5th Cir. 1994). The legal standard for determining
disability under the Act is whether the claimant is unable to perform substarhitail getivity
for at least twelve months t&use of a medically determinable impairment. 42 U.S.C. 88 423(d),
1382c(a)(3)(A)see alsaCook 750 F.2d at 393. “Substantial gainful activity” is determined by a
five-step sequential evaluation process, as described above. 20 C.F.R. § 404.1520(a) (4).

ANALYSIS

1. ObesityConsideration

Plaintiff argues thatalthoughthe ALJ did find Plaintiff's obesity to be a severe
impairmeni “the ALJ never considered the impact of [Plaintiff's] obesity on his functional
capabilities” [Dkt. 17 at 15].Despite Plaintiff's claims to the contrampe Court findshe ALJ
considered the impact of obesity on Plaintiff's RFC.

The social security rulings recognize that obesity, though not a listedirment, can
reducean individual’'s occupational base for skoactivity in combination with other elements.
See20 C.F.R. Pt. 404, Subpt. P, App. 1, § 1.00(Q); SSRM)2002 WL 34686281, at *5 (S.S.A.
Sept. 12, 2002)see also Beck v. Barnha205 F. App’x 207, 211 (5th Cir. 2006 urther, a
claimant’s obesy must be considered at all steps of the sequential evaluation process. -SSR 02
1p, 2002 WL 34686281, at *3. The ALJ must perform “an individualissgssment of the impact
of obesity on an individual’s functioning when deciding whether the impainsieevere.”ld. at

*4,
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In this case, the ALJ, as noted Bhaintiff, did find thatPlaintiff suffered from, inter alia,
the severe impairmenf obesity [TR13]. As to such obesity, the ALJ notatleast seven different
treatment records or assessmamighich Plaintiff was diagnosed with morbid obesity or advised
to lose weight andalso reference®laintiff's specific BMI(65.2) as indicated on an August 31,
2015assessment [TR 1&]. In connection with many of these records, the ALJ noted that many
of these examinations demonstrated that Plaintiff had normal gait, normal motarfuand full
range of motion in his extremities [TR 18, 20, 22].

In addition, the ALJ explicitly relied on the findings of DKatkuri’s consultative
examination whose assessment specifically addressed limitations and rastriefiated to
Plaintiff's obesity [TR 20]. Specifically, the ALJ noted the following in conmectivith Dr.
Katkuri’'s examination:

A consultative examination datddkecember 17, 2014 showed an assessment of

degenerative disc disease with moderate lumbar stenosis, polyarthotisid

obesity fatty liver, history of fiboromyalgia, and history suggestive of anxiety and

depression (Ex. 14F). Lumber extension and flexion were slightly reduced. Hip and

knee extension and flexion were slightly redudad toobesity Hip abduction was

reduced by 50%ue toobesity There was no deficit in range of motion in the upper

extremities.The abdomen was normdlhe claimant’s gaiand station were also

normal.He was also able to stand on his heels and toes. He was able to bend and
get back up withoudlifficulty, but he could not squat and get back up due to back
pain. He had difficulty getting on and off the exam table secondambesity

Straight leg raising test was negative. He had fibromyalgia tender gbd)tsin

the neck, shoulders, upper back and htsength and handrip were normal

Reflexes were 1#lue to obesityHe was able to handle small objects
[TR 20] (emphasis added)Dr. Katkuri’'s consultative examinatiomas consistent with thether
reportscontained in the recoythdicatingnormal gait, normal range of motion, and normal motor
function [TR 18, 20, 22]

Moreover the ALJ clearly assigned partial wktgto the opinions of the SAMCs wh

found at both the initial level and on reconsideration, Biaintiff was capable of standing for six
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hours ofan eighthour worlday and explicitly indicad that their respective RFC assessments
considered Plaintiff'snorbid obesityf TR 18, 150-52; 180-82] In contrast to the assessments of
the SAMCs, the ALJ actually further restricted Plaintiff's exertional arstiyval limitations based
on the totality of the record limiting Plaintiff from the light exertional levas assessed by both
SAMCs—to the sedentary exertional level.

Regarding Plaintiff's obesifythe ALJspecifically stated:

Considering the claimant’s morbid obesity and other physical impairments, he is
limited to “sedentary” work.

[TR 24].

Plaintiff has failed to identify any evidence or articulai®y argumentthat indicates
decreased functioning attributablehis obesity beyond thaif the sedentary exertional level as
already considered by the ALJ and incorporated into the RFC determin&tmne.g. Bergman
v. Berryhill, 2018 WL 588349, at *6 (S.D. Tex. Jan. 29, 20¥8¢bb v. AstrueNo. 4:08CV-747-

Y, 2010 WL 1644898, at *10 (N.D. Tex. March 2, 2010gmpos v. AstryéNo. 5:08CV-115C,

2009 WL 1586194, at *3 (N.D. Tex. June 8, 2009¢rossley v. AstryeNo. 3:07CV-0834-M,

2008 WL 5136961, at *5 (N.D. Tex. Dec. 5, 2008) (“Obesity is not a per se disabling impairment
and Plaintiff has offered no medical evidence thiabbesity actually results in these limitations

or any further limitabns beyond the sedentary work level found by the ALJ.”).

In light of the foregoing, the Court finds that the ALJ properly consid®ladtiff's
obesity in accordance with the regulations throughout the disability detewninatid that
substantial evidnce supports the ALJ’s determinatiediscussed furthanfra. Plaintiff’'s claim
that“the ALJ never considered the impact of [Plaintiff's] obesity on his functional cajped’ilis

without merit[Dkt. 17 at 15].
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2. Mr. Fletcher’'s Opinion—Other Source Opinion Evidence

Plaintiff argues that the ALJ erred Bgliscrediting” LPC-S Fletcher'smental function
guestionnairegpinions, and treatment notasd takes issue with many of the ALJ’s stated reasons
for discrediting Mr. Fletcher’s findingsincluding tre ALJ’s speculation as to Plaintiff's honesty
with Mr. Fletcher, the ALJ’'s comment indicating that severe social phbbisdhave interfered
with Plaintiff's ability to keep weekly counseling appointmertsd that Mr. Fletcher is not an
authorized medical doctdgbkt. 17 at 1522]. Plaintiff arguesMr. Fletcher’s treatment notes
“support a debilitating level of social anxiety” and thus his opinions concluding khiati#®
would have been unable to perform in work environment should not have been discredited and the
ALJ “severely understates the oced” [Dkt. 17 at 1719]. The Commissioner responds that the
ALJ properly considered and weighed Mr. Fletcher's assessments, buteokbtratitetcher is not
an acceptable medical sourbes September 2014 assessment and September 2016 questionnaire
arenot entitled to controlling weight [Dkt. 19 at 7-10].

Although every medical opinion is evaluated regardless of its source, the Coomerissi
generally gives greater weight to opinions from a treating sol#@eC.F.R. 88 404.1527(c)(2),
416.927(c)(2). A treating source is a claimant’s “physician, psychologist, or other acceptable
medical source” who provides or has provided a claimant with medical treatmewaluation,
and who has or has had an ongoing treatment relationship with the claimant. 2@ @04R502.
Under the regulations, licensed professional counsatersot “acceptable medical source0
C.F.R. 88 404.1513(a), 416.913(&nly “acceptable medical sources can establish the existence
of a medically determinable impairment, givedioal opinions, and be considered treating sources
whose medical opinions may be entitled to controlling weighitiibodeaux v. Astryed24 F.

App’'x 440, 445 (5th Cir. 2009Medical opinions are statements from acceptable medical spurces
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such as a licensed physician or psycholothst, “reflect udgments about the nature and severity
of your impairment(s), including your symptoms, diagnosis and prognosis, whaayatiill do
despite impairment(s), and your physical or mental restrictio26.'C.F.R. 88 404.1527(a)(2);
416.927(a)(2). Only accepable medical sources can offer medical opinions and be considered
treating sources whose medical opinions may be entitled to controlling wéilgihodeaux 324

at 445. Having said that, in addition to the evidence from acceptable medical sourcds] the A
may use evidence from other sources to show the severity of the claimaaisments and how

it affects their ability to work.20 C.F.R. 88 404.1513(d), 416.913(a), 416.913wever, as
factfinder, the ALJ has the sole responsibility for weighing the evidembe.ALJ may choose
whichever physiciars diagnosis is most supported by the recéddse v. Sullivan925 F.2d 785,

790 (5th Cir. 1991).

To determine the weight afforded &xceptablanedical opinions, th&LJ considers six
factors:(1) whether the source has examined the clainfaptvhether the source has a treating
relationship with the patient and the length, frequency, nature, and extent of tiasbkip;(3)
the extent to which the source supports his findings with “relevant evidenceplanation;(4)
whether the sourceopinion is consistent with the rest of the rec@bd;,whether the source is a
specialist on the relevant medical issue; @é)dwhether there are any additional factors that
corroborate or counter the sou@pinion. See20 C.F.R. 88 404.1527(c), 49&@7(c). For
opinion evidence from other sour¢casich as Mr. Fletchethe ALJ is not required to consider
every weight determining factor; however, he should examine those factorsableplic the
particular circumstances of a given caSeeSSR 06-03p, at *5;see also Adkins v. BerryhiNo.
3:16-CV-000459RFC, 2017 WL 1185235, at ¥8 (W.D. Tex. Mar. 29, 2017) (holdingLJ’s

consideration of two factors was sufficient)itchell v. Astrue No. SA11-CA-0751XR, 2012
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WL 2368508, at *9 (W.D. Tex. June 21, 2012) (hold&ig)’'s consideration of four of the six
opinion weight factors of not acceptable medical source was sufficem#LJ’s decision should
sufficiently discuss the weight factors to establish why he rejected opinidenee; it canndbe
“devoid of any degree of specific consideration” of the opinion evidenSee Cruse V.
Commissioner of Soc. Ses02 F.3d 532, 541 (6th Cir. 2007).

BecauseMr. Fletcherconstitutes arfother source Mr. Fletcher is not consaled or
weighed like areating sourceSee Young v. Berryhill689 F.App’'x 819, 82122 (5h Cir. May
26, 2017); Drury v. Colvin, 2014 WL 1056575 (N.D. Miss. 2014) (psychotherapist is not an
acceptable medical source, and instead amounts tadhan source). However, contrary to
Plaintiff's allegations, even though Mr. Fletcher is not a treating soitiise|ear that theALJ did
considerand weighMr. Fletcher's examinations and treatment n¢tds 19, 23]. See20 C.F.R.
88 404.1527(c), 416.927(cRegardingVir. Fletcher'sassessmentghe ALJ states as follows:

Jeffrey Fletcher MA, reported on October 16, 2014 that the claimant attended
weekly psychotherapy sessions in his office (Ex. 9F). He reported that thardiaim
was unable to maintain gainful employment due to physical and psychological
issues. However, he reported thrathe most recent examination, the claimant was
properly groomed and calm. His speech was of normal rate and easily
understandable. His mood wseverelydepressed and anxious and his affect was
congruent. Histhought processes were clear and goaénted. There was no
current suicidal or homicidal ideation noted. There were no hallucinations,
illusions, or dissociation. He was alert and fully oriented reporting no memory
problems. He did report that concentration was difficult.

The undersigned gives piait weight to this assessment. It is the responsibility of
the AdministrativeLaw Judge, on behalf of the Soc&curityAdministration, to
determine whether a claimant can wadvk. Fletcher'sassessment is vague and
conclusory without substantiating dieal evidence Mr. Fletcher is not an
authorized medical doctpand it is unclear why the statement was not provided by

a medical doctor. Mr-letcher’srecords indicated that the saw the claimant once
or twice a month. There was no indication that tlenant has been properly
medicated, and no records pertaining to the effects of mental health noedicat
The claimant received treatment and medication from numerous doctors. He also
stated on occasion that he didn’t take his anxiety medications. In addition, a person
with such severe social phobia as alleged by Watcherwould have difficulty
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attending appointments on a weekly ba3isis report is also inconsistent with
exhibit 12F, and the claimant’s testimony concerning his daily activilies.
claimant is able to prepare food, take gun classes, shop, build computers, and play
video games. Therefore, Mtletcher’sallegations about the claimant’s limitations

are questionable.

*kk

Mr. Fletcher reported in September 2016 that the claimant wowddeeted to be

absent more than four days a moth, due to panic disorder, anxiety, social anxiety,

somatization disorder, agoraphobia, and depression (Ex. 30F). He would not be

able to perform senskilled or skilled work. He could not interact approptiate

with the public or coworkers, or respond appropriately to routine neddted

changes. He could not accept instructions or criticism from super visors orimainta

attention for two hour segments. He could carry out short simple instructions, and

ask smple questions.

The undersigned gives this assessment partial wdigist.understood that Mr.

Fletcher has a long history with the claimaAtthough he reported the claimant

had social anxiety that was debilitating, along with treatment notes indj¢hagn

claimant was suicidal, Mr. Fletcher did not consider that the claimant avargun

range and had a gun with bullets in his room. It is questionable whether the claimant

has been entirely honest with Mr. Fletcher.
[TR 19 23] (emphasis added).

In assigning partial weight to MEletcher’'sopinions, the ALJ considered the regulatory
factors aset forth in20 C.F.R. 88 404.1527(c), 416.927(c). Regarding factors one anchavo, t
ALJ expressly acknowleddethat Mr. Fletcher is a psychotherapist that has a long higtory
conductingweekly sessions with Plaintiffin connection with the remaining factors, the ALJ
indicates thaMr. Fletcher’s opinion was vague, conclusory, and without substantiating medical
evidence; Mr. Fletcher is not an authorized medical doctor; Mr. Fletcher'd repoconsistent
with the opinion of an acceptable medical source, Plaintiff's own testimony, aintifP reports
as tohis daily living.

Further the Court notes th#te ALJalsodiscusses Dr. Ludden’s consultative examination,
exhibit 12F, which the ALJ explicitly recognized as being inconsistent with theoogimf Mr.

Fletcher [TR 19]. The ALJconsideredand in fact assigned partial weight tdr. Fletcher’s
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opinions. See Guevara v. ColvitNo. 4:15cv-676-A, 2016 WL 2866220, at *5 (N.D. Tex. Apr.
25, 2016) (holding the ALJ’s opinion properly considered an other source opinion wheiglthe A
described the opinion, determined it should be given no weight, and gave specific reasons as to
why he rejected the opinionglackson v. ColvinNo., 2015 WL 739853, at *6 (N.D. Tex. Feb. 20,
2015) (finding the ALJ’s opinion considered the other source opinions as “she brefhbed
them and determined that they were entitled to ‘little weight™ pravided two reasons for the
determination);Naona N.E. v. BerryhillNo. 3:1#cv-0597-DBK, 2018 WL 5722677, at *10
(N.D. Tex. Aug. 20, 2018) (indicating the ALJ fully complied with SSR036 when he
determined the other source opinion was entitled to little weight because it seasdrmacasual
observations and that did not outweigh other objective findings and clinical obseryatmnes)
v. Barnhart 200 F App’'x 317, 319 (5th Cir. 2006) (holding that an ALJ did not err by refusing to
find limitations basedipon the assessment of a chiropraetother source-becauseéthe ALJ
was not required to rely on the chiropractor’'s evaluation in making the RFC findoagide a
chiropractor is not an acceptable medical source” and other medical evidencet didow
significant functional limitations).

An ALJ is entitled to determe the credibility of medical experts and weigh their opinions.
See Greenspan v. Shalai&8 F.3d 232, 237 (5th Cir. 1994) (upholding the ALJ’s decision when
it sho