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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

DUSTIN KNIGHT, ET AL,

Civil Action No. 4:18ev-352
Judge Mazzant

V.

U.S. ARMY CORPS OENGINEERS, ET
AL.

w W W W W W

MEMORANDUM OPINION AND ORDER

This matter is before the Court on PlairgifMotion to Complete the Administrative

Record (Dkt. #17), which, after careful consideration, wiltlbaied
BACKGROUND

In early 2018, Defendastinited States Army Corps of Engineers (the “Corps”) and Col.
Christopher A. Hussirssued a permit to the North Texas Municipal Water District (“North Texas
Municipal”) to constructhe Lower Bois d’Arc Creek Reservoir (the “Reservoir”). Plaintiffeo
reside neathe proposed site for the Reservoir, challenge the decision to issperthié citing
the “significant degradation of waters” the Reservoir would cause, the lacklah o offset or
mitigate these adverse consequences, and a failure to conduct an analysis thahsurel that
the “least environmentally damaging practicable alternative was selected.” (Dédt.p#119).
Plaintiffs brings claimsunder the Administrative Procedures Act (the “APA”) on this bhasis
prompting Defendants to compile an administrative record that will infoenCourt’s reiew of
these claimgthe “ Adminstrative Recor. Plaintiffs now move to add certain documents to the
Administrative Recat.

LEGAL STANDARDS
Judicial review of an APA claim is generally limited to the administrative reetdt is,

“all documents and materials directly or indirectly considered by agemtsiatemakers and
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includes evidence contrary to the agency’s positidexxon Corp. v. Dept. of Energ9l F.R.D.

26, 33(N.D. Tex. 1981) (Higginbotham, J.) (citingniversal CameraCorp. v. NLRB340 U.S.

474, 48488 (1951)). “Where an agency has presented a certified copy of the complete
administrative record, ‘the court assumes the agency properly desighatédiministrative
Record absent clear evidence to the contrar@ityy of Dallas, Tex. v. Hal]INo. 3:07cv-60, 2007

WL 3257188, at *8 (N.D. Tex. Oct. 29, 2007) (citiBgr MK Ranches v. Yuet{e994 F.2d 735,

740 (10th Cir. 1993)). Despite this assumption, . . . a party is allowed to conduct discovery and/or
complete or supplement the record where it demonstrates there is a reasonabdebletisve that
materials considered by agency decisionmakers are not in the reddrd& party seking to
“complete the recotanustthereforeprovide ‘teasonable, norspeculative grounds to believe that
materials considered in the decisimaking process are not included in the recoitd.”

A party seeking tsupplementhe Administrative Record with documents the agetidy
notconsidemust satisfy a higher standafdore specifically, lhe moving party must demonstrate
thatthere are “unusual circumstancésat require supplementation of the Administrative Record,
such as where:

(1) the agency deliberately or negligently excluded documents that may have been
adverse to its decision;

(2) the district court needed to supplement the record with “background
information” in order to determine whether the agency considered all of the
relevant factors, or;

(3) the agency failed to explaimdministrative action so as to frustrate judicial
review.

MedinaCty. Envt'| Action Ass’n v. Surface Transp. BeI02 F.3d 687, 706 (5th Cir. 2010) (citing

Am. Wildlands v. Kempthorng30 F.3d 991, 1002 (D.C. Cir. 2008)).



DISCUSSION

Plaintiffs insistthat the following documentsshould be addedo the Administrative
Record: (1) the Texas Water Development Board 2016 Region C Water Plan éthien‘f’C
Water Plan”); (2) five documents discussed and cited in public comments; anpr{@jege log.
The Court disagrees.

l. The Region C Water Plan

Plaintiffs seek to add a particular iteration of a regional water plan to the ithaiive
Record. BuDefendants havaddedhis documento theAdministrative Record since this motion
was filed, rendering Plaintiff’sequesimoot.

. Documents Discussed and Cited in Public Comments

Plaintiffs alsoseek to addive documents cited and discussadoublic comment letters
concerningthe Reservoito the Administrative Recordnoting that federal regulations require
Defendants to “assess and consider” any public comm&aesA0 C.F.R. 88 1503.1, 1503.4(a).
According to Plaintiffs, this means that Defendants at iedsectly considered any documents
cited and discussed @&ny public comment letterthey received See Exxon9l F.R.D. at 26
(explaining thatthe administrative record is comprised of “documents and materials dioectly
indirectly considered by agency decisiorakers”).

The Court disagrees.h€& Parties have not citedsesn this circuitaddressingvhether an
agency hasdirectly considered document referenceohd discusseih a public comment ledt;
nor has the Court found any. But coumsother circuits are skeptical that an agency has
“considered” a document undgmilar circumstancesSee, e.g., Gupta v. United States Attorney
General No. 6:13cv-10270rl-40KRS, 2015 WL 13788645, at *1 (M.D. Fla. May 5, 2015).

These courts reasdmat, ““merely arguing ‘consideration through citation’ will not suffimeause



that ‘argument stretches the chain of indirect causation to its breaking point’ ands. to. gase
appropriate deference to the agency’s designation of the reco@ktgia River Network v.
United States Army Corps of Engineé¥®. 4:10cv-267, 2012 WL 930325, at *5 (S.D. Ga. March
19, 2012) Center for Native Ecosystems v. Salazdrl F.Supp.2d 1267, 1277 (D. Colo. 2010)).
After all, if an agency was required to inde every source cited or discussedhe primary
documents it consideredt would have to conduct an endless search merely to compile the
administrative recordAccordingly,couts will find thatan agency has constructively considered
a cited sourceot actually before an agency decision maketer rrrow circumstancessuch as
where “a certain study cited in a subordinate’s recommendation is syoslear evidence to have
been heavily relied upon in the agency’s final decisio@&nter for Native Ecosystemsll
F.Supp.2d at 1277.

Plaintiffs providelittle evidenceallowing the Courto find that theagency constructively
consideredhe documents-separate and apart from theierecitation in public comment letters
that are already part of the Administrative Recotaintiffs, instead, appear to rety the fact
that the documentsere citedand discussedn the public comment lettersBut, even assuming
this distinction is significant, Plaintiff has not explairedrovided evidence indicatirtbat these
documents were discussed in any meaningful way. In fact, the opposite appears to Bs true
Plaintiffs acknowledgethe Administrative Record includesocuments that werattachedto
public comment lettarreceived The fact that there are attachment all, suggest that
documentsmerely cited or discussedvere likely not important to the comment letseeand
appropriately excludedThe Court cannot find that Defendadtisectly or indirectlyconsidered

the documents underdabke circumstances.



The question, thensiwhether Plaintiffscan supplementhe administrative record with
these extraecord documenisPlaintiffs contendthat supplementation is warranted “to aid the
court in understanding the complex issues befdre(ibkt. #17 at p. 9).This argument is just as

unsuccessful. A party’s ability to supplement the Administrative Rec@dimited to “‘unusual
circumstances justifying a departure’ from the general presumption that reViewteésl to the
record compiled by the agencyMedinaCty., 602 F.3d at 706 (quotingm. Wildlands530 F.3d

at 1002). Although supplementation may be warranted to aide in the Court’s comprehension in
some cases, the plaintiff must establish why supplementatspecificallyneededn the case at

issue This can be established, for instance, on a showing that the recoreitheksrecessary
information to evaluate the claims or dawents thaareadverse to the Agency’s decisidBee id.

(citing Am. Wildlands530 F.3d at 1002).

Plaintiffs have made no showing as to why supplementation isfispégi needechere.
Rather than explaining why the Administrative Record is deficient, Plaimgifside short
explanations ohow these documents may be “relevant” to their clasasikt. #17 at pp. 8-9).

The Court cannot find that the Administrative Record needs supplementation simplgebéca
does not contain every conceivable document that might be rele@dGupta 2015 WL
13788645, at *1 (quotinBac. Shores Subdivision Cal. Water Dist. v. U.S. Army Corps of Eng’rs
448 F.Supp.2d 1, 7 (D.D.C. 2006)) (“The administrative record is not, however, composed of
‘every potentially relevant document existing within [the] agencyThis is especially trugince,

as Plaintiffsacknowledgethe recordncludesthe public comment letters that cite and dis¢bes
documents at issueSeeLaub v. NortonNo. C\V-F-00-6601 OWW SMS, 2005 WL 5994138, at

*4 (E.D. Cal. 2005) (“Plaintiff§] . . . concerns about indirect impacts were raised during the

publiccommentperiod. Therefore, the ‘serious environnamonsequence’ at issue in this case



already part of thedministrativerecord In light of this fact, Plaintiffs have failed to explain why
it is necessary teupplementhe administrative record at all.{fgmphasis in original).In short,
Plaintiffs have failed to shothat“unusual circumstance®Xist to justify supplementatiorSee
MedinaCty. 602 F.3d at 706 (quotirgm. Wildlands530 F.3d at 1002).
1. PrivilegeLog

The only question, then, is whether Defendants must provide Plaintiffs with a gildgg
to accompany the Administrative Recordn their motion, Plaintiffs cite correspondence
indicating that Defendants withheld certain documents on privilege grounds. But Décmalee
since submitted a sworn statement explaining that:

Documents that were partially redacted or withheld in their entiretyeltedied in

the administrative record and identified. A brief explanation of the basis for

redacting or withblding is annotated in the Remarks column. USACE Tulsa did

not withhold any documents from the administrative record on the basis of the

deliberative process privilege.
(Dkt. #17, Exhibit 1 at p. 3). Plaintiffs’ request for a privilege log is therefaatm

CONCLUSION
Plaintiffs’ Motion to Complete the Administrative Record (Dkt. #1 D)ENIED for these

reasons.

IT I1SSO ORDERED.

SIGNED this 29th day of July, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE

LIf Plaintiffs question the adequacyDéfendantsexplanations, Plaintiff may raise that challesgparately.



