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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

PARK BOARD LTD.,

Civil Action No. 4:18:v-382
Judge Mazzant

V.

STATE AUTOMOBILE MUTUAL
INSURANCE COMPANY and DANIEL
PROUGH

w W W wn W W

MEMORANDUM OPINION AND ORDER

Pendng before the Court iBefendang State Automobile Mutual Insurance Compamgl
Daniel Prough’s(collectively, “State Auto”)Motion to Dismiss(Dkt. #39) After careful
consideration, the motionill be denied.

BACKGROUND

Plaintiff Park Board_td. (“Park Board) purchased an insurance pol{tlye “Policy”) from
State Autoin January2017for a commercial building in Collin CountyThe Policyincludesa
clauseentitling theinsurer and insured to &appraisal’ which determing the amount of loss to
damagedpropertyif the Parties disagreen the initial valuation Either sidemay demandn
appraisglwhich prompts achsideto selectits ownappraiser Thechoserappraisersubsequently
selecta third—an “umpire”—or have one appointed by tlm®urt. Working together, the group
will determine the appropriate amount of damage.

In March and Aptiof 2017,Park Board'spropertysustained damageom severe wind
and hailstorms Park Boardeported aclaim to State Auto immediatelyState Auto’s adjuster
assessd the claimand founda damage amourdf $8,097.85 ljelow the policy’s $26,006.00
deductible)Dkt. #42, Exhibitl atp. 1, 3. Becauséhe adjuster determined tdamage to be less

thanthe Policy’s deductible State Auto informedark Boardhat it would not pay thelaim via
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emailon April 7, 2017 (Dkt. #42, Exhibit at p. 1) Park BoarccontendshatState Auto failed to
conduct ggood faith investigation into the damages and @lraasonable insurer would nioave
valued the claim so lowNot satisfied with the result from the adjustéark Boardsought to
initiate appraisapursuat to the Policyn January2018(Dkt. #30, 1 32) According to Park Board,
State Aub denied theequest for appraisat breach of théolicy. In responseRark Board fed
suit in April 2018, ayear after the storm occurredhe Partieslltimatelyinitiatedthe Appraisal
processn August 2018.

State Auto’s appraiser and the umpire signed and igeeadindings in April 2019.The
appraises found that it would cost $211,546.56 purchase replacement parts for any damages to
the property. They also found that, at the time the wind and hail storms hit, the parfsropérey
that were damaged had already depreciated in value by $80,165.61. This means thatahe “a
cash valuéof the parts needing repairs amounted to $131,380.95. State Auto provided Park Board
with a check for$49,531.2%hortly after. Due to the deductible and prior paym8&tése Auto
had made to Park Board, this paymeamsuredthat the $131,3805 “actual cash value”
determination wasatisfied® Under some circumstancéise Policy providePark Board witlthe
full replacement costor damage to its properyincluding the amount of depreciatiorbtate
Auto informed Park Board that it would pay the $80,165.16 depreciation amount once repairs were
completel. But italsoadvised thaPark Board has2 years from the date of the lossin which
to actually complete therepairsin order to collect the balance of the damages’—a date that

has passed(Dkt. #39, Exhibit 4 at p. 3) (emphasis in original).

! State Boaratontends that it hasctuallypaid Park Board more than the $131,380.95 by this point.



State Autanow movego dismisPark Board'slaims, arguinghat payment of an appraisal
award foretoses any possibility of su{Dkt. #39, T 3.1). Park Board coungersthat its claims
should survive becaustesustairdinjury separate from the damage caused by the storm

LEGAL STANDARD

The Federal Rules of Civil Procedure require that each claim in a complaineiathinrt
and plain statement .showing that the pleader is entitled to reliefzp. R.Civ. P. 8(a)(2). Each
claim must include enough factual allegations “to raise a right to relief abowspdalative
level.” Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007).

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the
complaint fails to state a claim upon which relief can be grarffed. R.Civ. P. 12(b)(6). When
considering a motion to dismiss undrarle 12(b)(6), the Courhust accept as true all wglleaded
facts in the plaintiff's complaint and view those facts in the light most favorableeto th
plaintiff. Bowlby v. City of Aberdeef81 F.3d 215, 219 (5th Cir. 2012)he Court may consider
“the complaint, any documents attached to the complaint, and any documents attatieed to t
motion to dismiss that are central to the claim and referenced by the complaine”Star Fund
V (U.S.), L.P. v. Barclays Bank PL.694 F.3d 383, 387 (5th Cir. 2010The Court must then
determine whether the complaint states a claim for relief that is plausible on its*fAcelaim
has facial plausibility when the plaintiff pleads factual content that allow<{oerft to draw the
reasonable inference that the defendant ideli&dr the misconduct alleged.’ Gonzalez v. Kay
577 F.3d 600, 603 (5th Cir. 200@uotingAshcroft v. Igbal 556 U.S. 662, 678 (2009))But
where the welbleaded facts do not permit the [Clourt to infer more than the mere possibility of
misconduct, the complaint has allegelut it has not ‘show[n}—'that the pleader is entitled to

relief.”” Igbal, 556 U.S. at 67@quoting EED. R.Civ. P.8(a)(2)). “This standard ‘simply calls for



enough facts to raise a reasonable expectation that discovery will reveal evidéeceoéssary
claims or elements.” Morgan v. Hubert335 F. App’x 466, 470 (5th Cir. 200@)itation omitted).
This evaluation will “be a contexdpecific task that requires the reviewing court to draw on its
judicial experience and common senskgbal, 556 U.S. at 679.

Thus, “[t]o survive a motion to dismiss, a complaint must contain sufficient fanaiter,
accepted astrue, to ‘state a claim to relief that is plausible on its féaceld. at
678 (quotingTwombly 550 U.S. at 570).

DISCUSSION

The Partiesdisputewhetherthe completed appraisal foreclostark Boardrom biinging
suit While gpraisals function as adternativeto litigation, they donot supplant adjudication.
Sec. Nat. Ins. Co. v. Waloon Inv., In884 S.W.3d 901, 905 (Tex. AppHouston [14th Dist.]
2012, no pet.). Thamountof appraisal damages is not contestable, but other aspects of the
insurefs conduct could entitle an insured to reliéfl. The relevant case lasupportsallowing
Park Boardo proceed oiits claims to the extent they seek damalgegond those covered in the
appraisal award.

Park Board'sseven causes of acti@manbe separated into three categori€entractual
ExtraContractualand the Prompt Payment of Claims Act violatioifie Court addresses each
in turn.

l. Breach of Contract

Park Boarts breach of contract claim is based tmo breaches: (1) the initial
undewaluation of the damaged propebiglowthe deductible amourand(2) the denial of its first
request for appraisalState Auto’s Motion to Dismiss should lgeantedas to Plaintiff's first

breach butdeniedasto the second.



It is well established that breach of contract claim is barred wiagpraisals executed
andthe awards promptlypaid Blum’s Funiture Co. v. Certain Underwriters at LIoyds London
459 F. Appx. 366, 369(5th Cir. 2019. Appraisas functionas contractual mechanissro
determine the amount of damage wilemparties have reached an impas€gtiz v. State Farm
Lloyds ~ S.W.3d ___ , No. 17048, 2019 WL 2710032, a#(Tex. June 28, 2019As a result
even ifan insureinitially undervdued property damage, will not be in breachwhere appraisal
has already remedied the disagreemdditat*3. An insure thereforedoes nobreach a policy
merely because the appraisal amount was greater thaadijster’sinitial valuation But an
insurermaystill be liableona breach separate fratmeinitial valuation

The TexasSupreme Court’s decision @rtiz is instructive In Ortiz, the plaintiff's home
was damaged by wind and hag019 WL 2710032, at *10rtiz subsequentlfiled aclaim with
State Farm Lloyds, his insurance providéd. State Farnthensent an adjuster to inspect the
property who concluded that the amount of the damage was less than that of the dedidtible.
This meant thaDrtiz was not entitled tpayment orhis claim Id. Dissatisfiedwith this result
the paintiff retained a adjusterwho foundthat he suffered a lostar exceedinghe deductible
amount. Id. State Farnsubsequently condwerla second inspectiorld. The second valuation
while higher than the firstyas still under thg@olicy’s deductible amountld. After the second
adjustmentQrtiz sued State Farm for breach of contract\artbusextracontractual claimsid.
Because the parties could not agneehe amount of damages, State Farm invoked the appraisal
provisionin the Policy. 1d. The appraisal processturneda finding ofloss greater thathe
deductible which State Farnpromptly paid Id. at *2. State Farm then movddr summary

judgment, arguing that the appraisal payment resolved all claims in thdduiBoth the trial



court and court of appeals found the granting of the motion to be @on@#dre Texas Supreme
Courtagreed—at least as to the breach of contreaims 1d. at *1.

The TexasSupreme Courheld that the insurer did not breach the @plior origirally
assessing the loss as less tthanappraisal awardd. at *3—*4. On the contrary, appraisase
included in the policy for theolepurpose ofesolvingdisputes ovedamage amount©rtiz, 2019
WL 2710032, at *4see alsdBreshears v. State Farm Lloyd$5 S.W.3d 340, 343 (Tex. App.—
Corpus ChristiEdinburg 2004, pet. denied) (mem. op.) (explaining that an insured “may not use
the fact that thappraisal award was different than the amount originally paid as evidencadf bre
of contract, especially when the contract they claim is being breachadgatdor resolution of
disputes through appraisal.”). Because Ortiz had only identified oaetb+r&State Farm'’s initial
failure to pay its covered losseshe Texas Supreme Coudund thatState Farm wasentitled to
summary judgment on the breach of contract clairtiz, 2019 WL 10032 at *4.

Here, as inOrtiz, Park Board is alleging that State Auto is in breatlontract Park
Boardclaims that State Autdbreached the Policy byitially valuing the damage to be less than
the deductible and, therefordgnying its claim But, as the Texas Supreme Court explained in
Ortiz, the appraisal process already resslhany dispute over the amount of lpsssuant to the
Policy. And the difference in the adjuster’s low damage valuation and the issuaisappward
does not equate to a breacfrtiz, 2019 WL 2710032, at *34. Accordingly, Park Board’s
breach ottontract claim is extinguished to the extent it is based on State Auto’s failure ftyinitia
pay the claim.

However,Park Board’s breach of contrazdtiim should proceed in part because, unlike in
Ortiz, Park Boarallegeghat State Ato alsoviolated tle Policyseparate and apart from tindial

valuationof loss The Policy’s Appraisal Clause states thithere is a disagreement as to the



amount of loss, either party “...may make written demand for an appraisal ok#ieahd each
party ‘will select’an appraisewithin twenty day¢Dkt. #42, 1 13Jemphasis addedPark Board
claimsthat, following thanitial denial ofits claim it demanded appraisal via an enwailJanuary
13, 2018 andthat State Auto denied the requéBkt. #30, 132). The Court acknowledges that
other documents suggest that Park Board requested the appraisal in August 20H8. thizut,
stage the Court acceptBark Board'sallegations as trueAs a resultPark Boards enttled to
show that State Auto denied the demand in January in breach of thedPalisgek damagésat
onlyresulted from that breach (ratittanthe mere denial of benefits)

In sum,Park Boartls breachof contract claim is dismissed to teetent it is based détate
Auto’s“failure’ to pay the claimbut denied to the extent the claim is based on State Auto’s refusal
to comply with the January 20HBppraisal demand.

. Extra-Contractual Claims

Park Board also bring®xtra-contractual’claimsfor Unfair or Deeptive Acts or Trade
Practices grohibited by Texas Insurance Code § 541.0¢0Bxpach of Common Law Duty of
Good Faithand Fair DealingBreach of Express or Implied Warranty, Fraud, and Negligence.

For extracontractual claims to survive, a breach of contract doébave to be present.
Ortiz, 2019 WL 2710032, at *&citing USAA Texas Lloyds Co. v. Menchabd5 S.W.3d 479,
489 (Tex. D18)). However, to recover oaxtracontractuaklaimswhere an appraisal hagen
completed, the plaintifiinustallege a “statutory violation that causesinjury independent of the
loss of benefits under the policyld. at *5, *15. This means that the plaintiff must claim “actual
damages” that have not already been paid following the appraisal pr@ssdat *5 (finding
appraisal mooted certain bad faith claims where “the only ‘actual damages’s€eks are the

policy benefis wrongfully withheld, and those benefiteave already been paid pursuant to the



policy’) (emphasis added)Attorney’s fees, court costs, and treble damagesnateonsidered
actual damages, but would be recoverable camaad of underlying actual damagekl. at *5.

Like its breach of contract claimBark Board’s extr@ontractual claimgaremootto the
extent they seek damagies policy benefitdhat State Autgaid following the appraisal process.
But Park Board alseeels additional damagethroughits extracontractual claims Under Park
Board'’s theory of the case:

(1) State Auto committed the ext@ontractual violations in question legpnsciously
failing to promptlyprocessts claim;

(2) Park Boardvas consequently unable timely make certain repairswhich would
have entitled it to depreciation costs under the Pcdioy,;

(3) As a resultPark Boardgshould be able to recovédre amount of depreciation costs

it would havebeen entitled taunder the Policy and any other damages resulting

from State Auto’s conduct.
Because Park Board contends that itas entitledto the $80,000 under the Poljdark Board’s
extracontractual claims necessarily seek relief separate fteractual policy benefits See
Menchaca 545 S.W.3d at 497 (“[A]n insured can recover benefits as actual damages under the
Insurance Code evehthe insured has no right to those benefits under the pdlitye insurer’s
conduct caused the insured to lose that contractual figfgmphasisn original). After all, the
appraisal process moots any claims that seek policy benefits to previlet imoveryandPark
Board hasot received payment for the $80,000 it seel8ee Ortiz 2019 WL 2710032, at *5
(“Ortiz has received all the policy benefits to which he is entitled; thus, namdits benefits
remain to be recovered as damages falk@ged statutory violation.”).

StateAuto suggests tha®ark Board may stilbe entitled to the $80,000 questionunder

the Policyonce Park Board makes certain repaikgcording to State Auto, this means thize

appraisal moots Park Board's request for the $80,000. But there are serious qasstiovizether



Park Board castill recover the $80,000 under the PoliagState Auto argue®r whetheit can
recover thisasmour only through its extracontractual claimsAs Park Board correctly note&3tate
Auto has indicated that it would p&ark Boad the $80,000 in question orifyPark Boardnade
repairsto the property'2 years from the date of the loss,” a date that has passed. (Dkt. #39,
Exhibit 4 at p.3) (emphasis in originalRismissing Park Board’extracontractual claimbased
onthe appraisalvould beprematuren light of thelimited briefing and evidence before the Court
This is especially truesince State Autmlso seeks damages father harms that may be
independent from policy benefitsnamelythe interruption caused to its business operations and
its inability to lease property to new tenants while the claims were peniagk Board’s extra
contractual claims consequently survive te éxtent described herein.
1. PPCA Claims

Finally, Plaintiff also brings claims under the Texas Prompt Payment of Claims Act (“the
PPCA”), which sets out guidelines facilitating the timely payment of insurance claims.INs.
CODEANN. 8 542.054, 542.057The issue here iwhether timely payment of appraisal award
forecloses an insurer from being in violation of BiRCA The Court finds than appraisal does
not bar PPCA claims

While the PPCAdoes notexplicitly address howhie initiation of theappraisal process
affectsthetiming guidelinesthe Texas Supreme Court has clariffexiv it should be treateith
Barbara Teck. Corp.v. State Farm Lloyds_ S.W.3d _ No. 170640, 2019 WL 2710089, at
*1 (Tex. June 28, 2019)In that caseBarbara Techologies (“Barbara Tech’§ commercial
property was damaged in a wind and t&drm in March 2013 Id. at *1. Barbara Tech
subsequentlyiled a claim withits insurer,State Farmrequesting coverage for the repaiisl.

State Farm inspected the property and found the damage to kbdeske deductible, thus



denying theclaim under the policyld. Barbara Tech requested a second inspection in February
2014 and State Faragainfound the same amount of damadg. Barbara TecHiled suit in July
2014, promptindgstate Farnto invokethe appraisal provisionld. In August2015, the appraisal
award was issued and paid (mirdepreciation and the deductibldy. Barbara Tech accepted
the paymentbut still claimed it was owed statutory dageafor State Farm’s failure toomnply

with the PPCA’ssixty-day time limit for paymentld. While the trial and appellate cosifound

that a payment of an appraisal award bars a claim undePG8, the Texas Supreme Court held
otherwise.Id. at *2.

Examining Chapter 542 of tHePCA the Texas Supreme Countterpreted the lack of
appraisal language to mean that the legislature intended neither to impoge dpadiines for
the contractual appraisal process within the scheme, nor to exempt the conappraal
process from the deadlieg@rovided.ld. at *5. Accordingly,the Texas Supreme Cotiound that
an insured could be entitled to recovery on a showing(1hat wasinitially liable for the claim
under the policyand (2)it violated a provision of thBPCA Id. at*4—*5. Because State Farm
did not accept liabilit under the policy and had nbeenfound liable, Babara Tech was not
entitled toPPCA damages as a matter of law. at *16. Conversely State Farm’s invocation of
appraisal and prompt payment of the award did not exempt itRRGA damages eitheld. For
these reasonshe Texas Supreme Coudmandedhe casedo first determineliability and then
approach th®PCA timingrequirenents Id. at *17.

Asin Barbara TechPark Board claims entitlement to full policy benefits plus 10% penalty
interest per annum on the amount unreasonably withheld resulting from State Autoisrviaiat
the PPCA(Dkt. #3Q 157). Park Boardalleges that State Auto wrongfully “denied” itgich until

April 15, 2019(seven days after State Auto paid the ayaxell past the PPCA’s time window

1C



for paymentDkt. #54, 1 10).State Autoccounterghat it hasnever denied Park Boardiaim for
benefits and that the only real dispuses lbeen the amount of damag¢iekt. #56atp. 5. But see
Barbara Techs.2019 WL 2710089, at *2 (treating a refusal to pay a claim for not hitting the
deductible as a denialBut, while the dispute over whethtre claim was denieghaybe relevant
on amotion for summary judgment, it is not dispositive as to whether a claim under @ PP
should continuat this stage As stated, when an appraisal has been complete®REB&A time
limits only attachon a finding of liability. Id. at *16. State Automaintairs thatit has “never
acceptediability” even if Park Board claims otherwi@ekt. #56, p. 5). Payment of an appraisal
award has no bearing on a finding of liability; its oplyrposeis to determinghe amount of
damages. Breshears 155 S.W.3dat 343. Because payment of an appraisal award neither
establishesor forecloses liability, where an insurer has not explicitly assumed it, it istarnta
be adjudicatedBarbara Techs.2019 WL 2710089, at *16State Auto’s prompt payment of the
appraisal award does not immunize it frbeing in violation of the PPCAAs a resultthemotion
to dsmisswill be deniedas to Park Boatd PPCA claim
CONCLUSION

Defendants’ Motion to Dismis@kt. #39)is GRANTED IN PART andDENIED IN
PART. Accordingly, Plaintiff's claimsaredismissed only to the extent they seek damages for
policy benefits that have been paid following the appraisal proassiescribed herein

IT ISSO ORDERED.
SIGNED this 12th day of August, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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