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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

LUCINDA VINE, KRISTY POND, on behall §
of themselves and all others similarly situate Civil Action No. 4:18-CV-450

V. 8 Judge Mazzant
8§

PLS FINANCIAL SERVICES, INC. and PLS §

LOAN STORE OF TEXAS, INC. 8
8

MEMORANDUM OPINION AND ORDER

This matter is before the Court on Plaintiffs Lucinda Vine and Kristy Pdvidtson for
Class Certification [Dkt. #109], which, after careful consideration, will laatgdto the extent
described herein

BACKGROUND

Defendants PLS Loan Store of Texas, Inc. and PLS Financial, Inc. (calgctiPLS”)
broker shortterm loans (also known as “payday loarts’borrowerghroughout TexasVine and
Pondallegethat, to qualifyfor a PLS-brokeredoan, borrowers must present a pastted or blank
personal check for the amount borrowed in addition to a finance charge.alleg&dlytells
borrowers it will not deposit the cheakd, as reflected in the Credit Service Agreemeast‘{tban
Agreement”)each borrower must sign, that they will mtrsue criminal chargdsased on the
post-dated checkDkt. #109, Exhibit 2 at p. 2; Dkt. #116, Exhibit 2 at p. 4But Pond and Vine
contend that, when a borrowmisses a paymen®P LS employeeswill depositthecheck, threaten
her with criminal prosecution if the check bounces, and send affidatitedistrict attorneythe
“District Attorney” or “D.A.”) falsely statingthat her checkvas not postdatedor meant to be
held(the “Hot Check Affidavits”) This prompts the district attorney to send the borrower a letter
advisingthat she will face criminal charges if she does pat off the amount of the bounced

check as well as statutory merchant fees and D.A. service Tides recordeflects that just “a
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few” PLS employees were responsible for referring the checks, and thaiféhebe checks was
referred to the Collin County District Attorney’s offi¢Bkt. #109, Exhibit 5 at p. 7; Dkt. #109,
Exhibit 6; Dkt. #116, Exhibit 2 at p. 3).

Vine and Pondubsequentlfiled a class action against Plo& behalf ofborrowers who
received such lettefer common lawfraud and violations of the Texas Deceptive Trade Practices
ConsumerProtection Act (the “DTPA”}: Vine and Ponehow moveto certify a class comprised
of Texas residentwho (1) “received a payday loan (as defined by Tex. Fin. Code 8393.221) from
a PLS Loan Store,” (2)failed to timely pay back the payday loarf3) and had a criminal
complaint filedagainsthem by PLS after December 17, 2011 for a bad check to collect or recover
this payday loan” (Dkt. #76 at B). Plaintiffs seek actual damages for the merchant and D.A. fees
incurred, punitive/fraud damages, reasonable attorney’s fees, and cour{Rkist876 at p. 9—

10; Dkt. #1009, at p. )4

PLSquestions whether sucttkass can be certifie PLS notes thdahe Loan Agreement
which each borrower must sigpurportedlyrequireshe partieso waive their rights tparticipate
a class action lawsuit The relevant terms, contained in thean Agreement’s‘Arbitration
Provision,” stateghat:

Arbitration is a process in which persons with a dispute: (a) waives their nghts t

file a lawsuit and proceed in a court and to have a jury trial to resolve thritelis

and (b) agree, instead, to submit their disputes to a neutral third party (an
“arbitrator”) for a decision . . . Therefore, You acknowledge and agree awdoll

(c) You are giving up your right to serve as a representativepigase attorney
general, or in any other representative capacity, or to participate as a noérmber
class of claimants, in any lawsuit filed against us, the Lender and/or oudiegire
third parties. Your dispute may not be consolidated with the dispute of any other
person(s) for any purpose(s).

! Although Vine and Pond also brought other causes of action, these hawdidrissed on a motion for summary
judgment. See generally Vine v. PLS Fin. Srvs, JiNo. ER-16-cv-31-PRM, 2018 WL 456031 (W.D. Tex. 2018).



3. Except as provided iParagraph 6below, all disputes including any

Representative Claims against us, the Lender and/or our/its related thied par

shall be resolved by binding arbitration only on an individual basis with you.

Therefore, the Arbitrator shall not conduct class action arbitration; thdtes, t

arbitrator shall not allow you to serve as a representative, as a privateattor

general, or in any other representative capacity for others irarthigration.

Notwithstanding any other provision herein to the contrary, the validity, effect, and

enforceability of this waiver of class action lawsuit and elags$e arbitration shall

be determined solely by a court of competent jurisdiction and not by the arbitrator.

If the arbitrator fails or refuses to abide by the elasgon arbitration waiver and

the court refuses to enforce the clagisle arbitration waiver, the parties agree that

the dispute will proceed in court under applicable court rules and procedures,

following all appeals, if any, of the court’s decision.
(Dkt. #116, Exhibit 1 at p. 18) (emphasis omitteld).S also argues that Plaintiffs cannot meet the
requirements for class certification under Federal Rule of Civil Proeeur

Plaintiffs, on the other hand, insist thhe Proposed l@ss definition does satisfy Rule 23’s
requirements. They also argue that the Class Action Clausappilgsif the dispute is arbitrated
and not itigatedin federal court. They also argue that, because the Classm Allause is part of
the Arbitration Provision, Plaintiffs may not invoke its terms in light of the Countttef3 that
PLS waived its right to compel arbitrati¢@eeDkt. #37; Dkt. #53; Dkt. #125). See alsd/ine v.
PLS Financial Srvs., Inc689 F.App’x 800, 802 (5th Cir. 2017) (affirming the order waiving the
right to compel arbitration).

LEGAL STANDARDS

A class action is “an exception to the usual rule that litigation is conductexd lmndehalf
of the individual named parties onlyComcast Corp. v. Behren869 U.S. 27, 33 (2013) (quoting
Califano v. Yamasak#42 U.S. 682, 7601 (1979). “The purpose of a class action is to avoid

multiple actions and to allow claimants who could not otherwise litigate their claims indiyidua

2The orders denying the motion tongpel arbitration and the first corresponding motion to reconsider wemdedeci
by a district court in the Western District of Tex&ee Vine v. PLS Fin. Servs., |i226 F.Supp.3d 719 (W.D. Tex.
2016), aff'd by, 689 F. App’x 800 (5th Cir. 201¥jine v.PLS Fin. Servs., Inc226 F.Supp.3d 708 (W.D. Tex. 2016).
But, due to a subsequent transfer, the order denying the secoond tateconsider was decided by this Co@ee
Vine v. PLS Fin. Servs., IndNo. 4:18-CV-450, 2019 WL 1325895 (E.D. Tex. Mar. 25, 2019)



to bring trem as a class.1d. (citing Crown, Cork & Seal Co., Inc. v. Parket62 U.S. 345, 349
(1983)). Class certification igovernedoy Federal Rule of Civil Procedure 28d subject to the
district court’s “great discretion.'See Mullen v. Treasure Ch&zasino, LLC 186 F.3d 620, 624
(5th Cir. 1999) (citingMontelongo v. Mees@&03 F.2d 1341, 1351 (5th Cir. 1986)) (“[T]he district
court maintains great discretion in certifying and managing a class.”)

To certify aclass under Rule 2®laintiffs mustshow thathe proposed class meets the
requirements of Rule 23(a) and at least one of the three criteriatificagon under Rule 23(b).
SeeFeD. R.Civ. P.23 Rule 23(a) imposes four prerequisites on a class seeking certification: “(1)
numerosity & ‘class [so large] that joinder of all members is impracticable’); (2) commpnalit
(‘questions of law or fact common to the class’); (3) typicality (nametiegaclaims or defenses
‘are typical ... of the class’); and (4) adequacy of representatiore¢eagiatives ‘will fairly and
adequately protect the interests of the classAckal v. Centennial Beauregard Cellular, LL.C
700 F.3d 212, 216 (5th Cir. 2012) (quotiAgichem Prods., Inc. v. Winds&?21 U.S. 591, 613
(1997)) (alterations in original)Becausehis motionseels to certify a class action for damages
underRule 23(b)(3, Pond and Vine must also establish (5) predominance (“that the questions of
law or fact common to class members predominate over any questions affecyimgdomtlual
members”); and6) superiority(“that a class action is superior to other available methods for fairly
and efficiently adjudicating the controver¥y'FeD. R. Civ. P.23(b)(3).

Althoughthe courtshould ‘perform a'rigorous analysisto determine whetr to certify a
class, it may not require a plaintiff to establish his claims at the class certificaty®i sSee
Booth v. Galveston CtylNo. 3:18<cv-00104, 2019 WL1129492, at*12 (S.D. Tex. March 12,
2019) (quotingVaHMart Stores, Inc. v. Duke864 U.S338, 351 (2011)) see also Amgen Inc. v.
Conn. Ret. Plans and Trust Fun@&8 U.S. 455, 466 (2013) (“Rule 23 grants courts no license to

engage in freganging merits inquiries at the certification stage. Merit questions may be



considered to #extent—but only to the extentthat they are relevant to determining whether the
Rule 23 prerequisites for class certification are satisfied.”) (citation omit&ichply stated, the
certification stage is not a “dress rehearsal for the meritsfe Deepwater Horizon739 F.3d
790, 811 (5th Cir. 2014).
ANALYSIS

PLS argues that the proposed class memberg notparticipate in this class action
pursuant to terms they signed in standard Loan Agreemieh&furtherarguesthat theproposed
classcanrot be certified undeFederal Rule of Civil Procedure 23. The Court addresses these
arguments in turn.

l. Class Action Waiver

PLS contendghatthe proposedlass may not be certified becaw®aintiffs waived their
rights toparticipate in a class actigoursuant tahe Arbitration Provisiors Class Action Clause
(Dkt. #116, Exhibit 1 at p. 18)This disputethusturns onwhetherthe Class Action Clauss
meant to applyonly in arbitrationor whether it creates a separate and independent waiver,
regardess.See Cash Biz, LP v. HenB89 S.W3d342, 354 Tex. Civ. App—San Antonio 2016)
accordIn re Rivers No. 03-05671-NPO, 2010 WL 5375950, at *1 (Bankr. S.D. Miss. Dec. 22,
2010) Meyer v. Kalanick185 F.Supp.3d 448, 4524 (S.D.N.Y. 2016§ The Loan Agreement
provides that, unlikether termsthosein the Arbitration Provision are governed by the Federal
Arbitration Act (Dkt. #109, Exhibit 1 at p. 4). This means that state principles apply when
making determinations based on generaltremh principles and federal law applies when
determining issues specific to arbitration contra@se Perry v. Thomad482 U.S. 483, 492 n.9

(1987). Because this questiaconcernshe scope ofarms in theArbitration Clausebased on

3 Because the Court finds that tBkass Action Clausis limited to disputes in arbitrationthe Court does not consider
Plaintiffs’ argument that PLS may not rely on the class actiento the prior orders findirthat PLS waived itsight
to compel arbitrationSee supraote?2.



general contract principles, Texas law appli€ompare with Ving2019 WL 1325895, at 3
(explaining that issues that pertain only to arbitration agreemenish as the waiver of an
arbitration provision through substantial invocation of the judicialgsseare based on federal
common law) (citingMiller Brewing Co. v. Fort Worth Distributing Co., In&Z81 F.2d 494, 497
& n.4 (5th Cir. 1986)).

PLS insists that the Class Acti@iausewas meant to apphyhether or not the dispute is
being tried in arbitrationnoting that:

[The Arbitration Provision] states broadly that each Plaintiff gave up her dght t

represent or participate in a “class of claimantgnplawsuit,” and addresses the

enforceability of both “this waiver of class action lawsaitd class-wide

arbitration
(Dkt. #115 at p.7jemphasis added in PLS’s brieAccording to PLS;references to ‘class action’
and ‘lawsuit’ would be superfluous if the waiver only applied to arbitration” (Dkt. #115 &t p. 7

But, when reading thesé&erms in context, PLS’ interpretationappears to render
substantially more language superfluo8ge TenrGas Pipeline Co. v. F.E.R. QA7 F.3d 98, 102
(5th Cir. 1994) (“A cardinal rule of contract interpretation in Texas requiressctuureview the
entire ontract in order to determine its meaning; courts should not consider any singleprovis
in isolation”). The Arbitration Provisior—which is separated from the remainder of the Loan
Agreement bya black box(the “Black Box"}—summarizes the arbitratiomqeess before asking
signatories to “[tlherefore . . . acknowledge and agree” to giveetgin rights by agreeing to
arbitrate(Dkt. #116, Exhibit 1 at pp.149) The Arbitration Provision’s next eight paragraphs
discusghe rightsgiven up in arbitratin, including the right to classvide arbitration (Dkt. #116,
Exhibit 1 at p.17-19). PLS’s interpretatior~-which asks the Court to find that terms in the

Arbitration Provision are meant to apply outside the arbitration certeruld render thé&lack

Box and thentroductory paragraph ending with the use of “theréfetgerfluous. And the need



to interpret the Class Actiddlausepursuant to the Federal Arbitration Aetis the Loan Contract
requires of all terms in the Arbitration Provisiewvould make little sense.

As othercourtsaddressing this issu®ve recognizedhe most plausibleay to interpret
a class action waiven the middle of an arbitration provisiasas part othe explanation of the
rules, rights, and procedures that apilya dispute is arbitrated“not as an independently
effective waiver of the right to pursue a class action outside the arbitratioxtcortee Meyer
185 F.Supp.3dt 453-54 (findingthat the class action waiver inapplicable in a dispute in court on
these grounds(emphasis in origingl)Cash Biz 539 S.W.3d aB54 (“The classaction waiver
provision is not an independent agreement or provision, but is included within the arbitration
provision in the Loan Contracts. Therefore applicability of the class acaoremprovision is
dependent upon the validity and applicability of the arbitration provisioRi%)ers 2010 WL
5375950, at *3 (“The Court finds that it is not reasonableet the Purported Class Action
Waiver as applicable to litigation since the Arbitration Provision disposedyafgri Rivers had
to litigate claims ‘arising from or related to [the Contract].” Based on the laagumathe
Arbitration Provision, it is clear that the parties intended the Purported Ctdiss AVaiver to
apply only to arbitration.”).

The Loan Agreement’sntent to limit the class action waiver #obitratiors is especially
evidentwhen considering how the Loan Agreement treats the wafviiresight to a jury trial.
The Loan Agreement advises borrowtrat they waive their right to a jury triad two separate
instances-onceas a clause the Arbitration Provision andnother outsidef it (seeDkt. #116,
Exhibit 1 at pp. 1#18). By so doing, th&oan Agreemeninakes clear that a borrower has waived
her right to have a jury hear hdisputein arbitration or in court. It follows thahe Class Action
Clausewas meant to applgnly in arbitration PLS drafted théoan Agreement If it wanted

borrowers to waive their right to participate in a class action when litigatedrif itawould have



made that just as cleaBee El Paso Field Servs., L.P. v. MasTec N. Am,,386.S.W.3d 802,
811 (Tex. 2012) (“[T]hose otheontractprovisions support our reading of tbentractbecause
they show that the partiémew howto state clearly when some risks were not to be assumed by
MasTec!). Any ambiguity stemming fronthe Loan Agreemers failure to do so must be
construed again§tLS as the drafterSee Gonzalez v. Mission Am. Ins.,G85 S.W.2d 734, 737
(Tex. 1990) (1t is well-established law that where an ambiguity exists in a contract, the contract
language will be construed strictly against the party who drafted it hiaarafter is responsible
for the language uséyl.

The proposed class membelisl not waive their right proceed participate in a class
action in federal court for these reasons.

Il. Rule 23’'s Requirements

In much of their class certification briefing, Pond and Vine presuppose thabihesed
class encompassesly those who have paid the statutory merchant and D.A. service fees after
receiving thdetterfrom the District Attorney’s officeqeeDkt. #109 at pp. 13, 14But Plaintiffs’
current proposed class includes all Texas residents who defaulted on a paydaprh a PLS
store and against whom Defendants filed a criminal comgfaitite District Attorney’s office-
without regard to whether the D.A. sent each class memletteafrom the District Attorney’s
office or whether Plaintiffs paid th2.A. or Merchant fees response to that letter. This would
renderPlaintiff's arguments that every class member suffalee same kinds of injurigghe
unwarranted payment of the f@¢@saccurate.To ensure that theroposed kass meets Rule 23’s
requiremerg—in a way that is consistent with Plaintiffs’ briefirghe Courtwill modify the class
to include only those who paid some or all of the additional fines and fees to the Ofiée€sro
connection with repaying their loasee In re Monumental Life Ins. €865 F.3d 408, 41& n.7

(5th Cir. 2004) (“District courts are permitted to limit or modify class defingttonprovide the



necessary precisiogince “holding plaintiffs to the plain language of their definition would ignore
the ongoing refinement and ghand-take inherent in class action litigation, particularly in the
formation of a workable class definitid)t. Gulf Oil Co. v. Bernard452 U.S. 89, 99100 (1981)
(“[A] district court has both the duty and the broad authority to exerciseotmver a class
action.”). The“Proposed Classis thus now defined to include:

Texas residents whl) received a pajay loan (as defined by Tex. Fin. Code

§ 393.221) from a PLS Loan Sto(@) failed to timely pay back the payday loan,

(3) had the PLS Loan Store (or any of the named Defendants in this case) file a

criminal complaint against them after December 17, 2011 for a bad check to collect

or recover this payday loaf#) receiveda letterfrom the District Attorneyadvising

them to p& off the payday loaand certain fees or face criminal prosecutiamd

(5) paid some or all of the fees referenced in this letter.
The Courtwill considerRule 23’s requirements based on this modified class definition.

a. Numerosity

The numerosity requireent is satisfied when “the class is so numerous that joinder of all
members is impracticalfeFeD. R. Civ. P.23(a)(1) such as whea*“class consigs] of more than
forty members.”See Mullen186 F.3cat 624 (citing 1 Newberg on Class Actiof8.05 a 3-25
(3d ed. 1992)). Records obtained from the Collin County District Attorney’s Office, tige onl
district attorney’s office in which PLS referred Hot Check Affidavitfier that at least eighty or
so people would fit into the proposed class definition as revised (Dkt. #109, ExhiBa$gd on
the number of class members and Defenddatk of oppositionthe Proposed Class definition
satisfies tie numerosityequirement.

b. Commonality

The commonality requirement demands that “there [be] questions of law or facboomm
to the class.”FeED. R.Civ. P.23(a)(2). “The threshold of ‘commonality’ is not highJenkins v.
Raymark Indus., Inc.782 F.2d 468, 472 (5th Cir. 1986). Commonality requires “only that

resolution of the common questions affect all or a substantial number of the classretiembe



Jenking 782 F.2d at 47Xee alsd.ightbourn v. County of El Paso, Te18 F.3d 421, 426 (5th
Cir. 1997) (“The commonality test is met when there is at least one issue diudisasof which
will affect all or a significant number of the putative class member$lig parties do notigpute
that common questions of law or fact affect all or a substantial number of sisenwdgmbers in
this case. Nor does the Court have reason to find othefowides reasons explained in the Court’s
predominance analysisSee Gene and Gene LLC voBay LLG 541 F.3d 318, 326 (5th Cir.
2008) (explaining that the predominance requirement is essentially a more demarsiorgofe
the commonality requirementCommonality is satisfied as a result.

c. Typicality

The typicality requirement demands that “the claims or defenses of the regtigsent
parties are typical of the claims or defenses of the clag&d. R. Civ. P. 23(a)(3). “Like
commonality, the test for typicality is not demanding. It focuses oniithigasty between the
named plaintiffs’ legal and remedial theories and the theories of those whgrputpert to
represent.”"Mullen, 186 F.3d at 625. The question, then, is whether Plaintiffs’ experiences would
be typical of those ithe Propose€lass.

Pond and Vine have met their low burden on typicality .h&iee record reflects that, like
the other putative class memhdiseyobtained payday loarteroughPLS, failed to repay those
loans,had “criminal complaints” filed to the District Attneyagainst thenby PLS received a
letter from the District Attorney’s office, and paid some or all of the feesergfed in that letter
In short, Plaintiffs have established that they have suffered the saresiatand have generally
suffered the same types of injuries as the rest of the. clas

PLSmaintainghat Plaintiffs’ claims are atypical of those belonging to the Proposed Class
It notesthat, becausé¢he District Attorneydid notformally file a aiminal complaint againg?ond

or Vine (Element No. 3), “they do not even fall within their [own] proposed clédkt. #115 at

10



p. 7). The Court disagrees. Pond and \Areenot referring ttformal charging documentsthen
they use the phrase “criminal complaint’their class definition.,Pond and Vin@ropose a class
of Texas residents whom “the PLS Loan Store (or any of the named Defendardcasé#)ifiled
a criminal complaint against” (Dkt. #76 at p.2Because PL$lainly lacks the authority to file
formal criminal charges, the gse “criminal complaint” necessarily refers to the submissian of
complaint or grievance to a law enforcement agency alleging unlawful wuctiSge Arbuckle
Mountain Ranch of Texas, Inc. v. Chesapeake Energy Gd@F.3d 335, 34@1 (5th Cir. 2016)
(considering the extent to which two dueling interpretations of the proposed clash lveoul
consistent with the other allegations in the Compla@wmnplaint Merriam-Webster’s Collegiate
Dictionary (10th ed.]defining “complaint” as an expression of grief, pain, or dissatisfagtion
Here, Plaintiffs provide evidence that Defendants fadedrn affidavits accusing Plaintiffs of
committing theft by check, thereby “complaining” to local law enforcementliegthad been the
victims of a crimgDkt. #109,Exhibit 7). PLS’sargumenthat Plaintiffs are not a part of a class
of people against whomLSfiled criminal complaints failsis a result

SecondPLS contenddlaintiffs “do not know any of the facts underlying each other’s” or
the putative class members’ clairfi3kt. #115 at p. 9).But PLS cites no authorityrequiring
proposed class representatives to have knowledge of each putative class sinepemiic
experiencesimplyto qualify astypical. Again, to meet the low threshold ftypicality, Plaintiffs
claimsmust merely have legal and remedial theories similar to the putative class mebers

Mullen, 186 F.3d at 626, which has been met.

4 Even if the proposed definition could be interpreted as PLS suggests, uhew@ald elect to modif the class
definition appropriately rather than barring Pond and Vine from pursiliésg relief. See MonumentaB65 F.3d at
414 & n.7 (“District courts are permitted to limit or modify class defingito provide the necessary precision” since
“holding plaintiffs to the plain language of their definition would ignore thgoorg refinement and givand-take
inherent in class action litigation, particularly in the formation of a alolé class definition.”)see also Austin v.
Kroger Tex., L.P.864 F.3d 326, 337 (5th Cir. 2017) (explaining in a different contettdistrict courts are to
“construe the procedural rules with a preference toward resolving the case @mite@na avoiding dismissals based
on a technicality”) (citind=ep. R.Civ. P.1).

11



Third, PLS contendghatPlaintiffs’ claims are atypicdlecause their damages calculations
may be different. PLS natehat Vinereceived and cashedrefund check PLS sent her for the
fees she incurred when responding todh&.’s letter® In other wordsPLSargueghat Vine's
claims are atypical because PLS can raise an offset defense agaisseh@iles v. General Elec.
Co, 245 F.3d 474, 494 n.36 (5th Cir. 2001) (“Our caselaw supports Giles’s contention that an
offset indeed is an affirmative defense€”)But theFifth Circuit hasrefused to findypicality is
lackingmerely because thaefendant may have a unique defense against the PlaegffFeder
v. Elec. Data Sys. Corp429 F.3d 125, 137 (5th Cir. 2005) (“[W]e reject appellants’ claim that
the presence of an arguable unique defense necessarily destroys typicalityel) alAalthough
some unique defenses may be “a major focus of the litigation,” others may beficesng or
improbable.See City of San Antonio v. Hotels.¢dn. SA-06-CA-381-OG, 2008 WL 2486043,
at *6 (W.D. Tex. May 27, 2008) (“If the representative plaintiff's claimubjsct to a unique
defense that is reasonably likely to be a major focus of the litigation, the claiypisal”);
Lehocky v. Tidel Technologies, In220 F.R.D. 491, 502 (S.D. Tex. 2004) (“Again, the key
typicality inquiry is whether a class representative would be required to dewatiglerable time
to rebut Defendants’ claini} (citing In re Enron Corp. Securities Litig206 F.R.D. 427, 456

(S.D.Tex. 2002))! PLS cannot seriousiontendthat questions about whether it is entitled to an

5 It is not clear whether Pond also received and cashed such a check. The Chlreaduthe same conclusion,
regardless.

6 PLS’s argument thatine is atypical from the proposed class members because she cashed the chetiSatsm
appears disingenuous. PLS’s Vice President of Operations states imaffidavit that (after this lawsuit was filed)
PLS sent refund checks to all of the class members (Dkt. #116, Exhiljit 2@ To the extent others in the class
have cashed checks, and PLS intends to seek an offset, a subclass can be created. cAahy se@tild not impact
the Court’'s predominance analysiSee Torres v. S.G.E., Mgmt, L.L.838 F.3d 629, 645 n.74 (5th Cir. 2016) (en
banc)(quotingTyson Foods, Inc. v. Bousaphaké&86 S.Ct. 1036, 1045 (201&)YyVhen ‘one or more of the central
issues in the action are common to the class and can be said to predominate, theagchierconsidered proper
under Rule 23(b)(3) even though other important matters wik ba be tried separately, such as damagesme
affirmative defenses peculiar to some individual class menibéesnphasis inTorreg.

7 See also Beck v. MaximuEs7 F.3d 291, 300 (3d Cir. 2006) (“To defeat class certification, a defendarghous
some degree of likelihood a unique defense will play a significant rolald) irRubensteinsupra§ 3:45 (“A unique
defense will render the proposed class representative’s claims atypic#l ibidylikely to be a major focus of the
litigation and not if it is insignificant or improbable.”) (quotations and citetiomitted).

12



offset against Vinevould be the major focus of the cas®eeVillanueva v. Liberty Acquisitions
Servicing, LLC319 F.R.D. 307, 3120 (D. Or. 2017) (rejectintpe argument that an offset would
destroy typicality) (citingeatmon v. Palisades Collection L|.8o. 2:08cv—-306-DFCE, 2011
WL 147680, at *12 (E.D. Tex. Jan. 18, 20t Eatmon 2011 WL 147680, at *12 (“The possibility
of individualized proof on actualamages is not necessarily a bar to class certificatfon”).

Thetypicality requirement is satisfiddr these reasons.

d. Adequacy

Rule 23(a)(4) requires representative parties to “fairly and adequ#ethe interests of
the class.”FeD. R.Civ. P.23(a)(4). The Fifth Circuit has held that this requirement “manadates
inquiry intothe zeal and competence of the representative[s’] counseitariide willingness and
ability of the representative[s] to take an active role in and control thdibiigand to protedhe
interests of absenteesMorton v. Goose Creek Indep. Sch. DiO0 F.2d 470, 484 (5th Cir.
1982). PLS does not challenge that Plaintiff’'s counsel would adequately represertetbsts of
the class hereand the Court has no reason to find otherwise. Plaintiff’'s attorneys have extensive
experience litigating consumer class acti(seeDkt. #109 at pp. 1920). See Bywaters v. United
States 196 F.R.D. 458, 468 (E.D. Tex. 2000) (finding class counsel adequate in light obfyears
experience).

But PLS doegjuestion whether Plaintiffs are able to adequately serve the interest of the
other Proposed Class members. PLS contitrad$laintiffs are “utterly unengaged and unfamiliar
with the claims they purport to brifdpased on @ims that Plaintiffs lack of familiarity witthe

facts supporting the other class members’ claims andfitiitys on the docketPLS’s argument

8 Allowing Defendants to defeat typicality based on an unsolicited checksBhSto a named plaintiff may be
inappropriate, regardless. The Fifth Circuit has warned cogaisst allowing defendants to “attempt to ‘pick off’
individual plaintiffs before class certification ‘[b]y tendering to thened plaintiffs the full amount of their personal
claims each time suit is brought as a class acti®@e&Hooks v. Landmark Indu, Inc, 797 F.3d 309, 315 (5th Cir.
2015) (quotingZeidman v. J. Ray McDermott & C651 F.2d 1030, 1050 (5th Cir. Unit A July 1981)).
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iS unpersuasive-even accepting its characterization of the facts as €lgss representatisare
not required to read every pleading or know all ofgpecificfacts supporting every particular
class member’'slaims See Rubenstein v. Collink62 F.R.D. 534, 538 (S.D. Tex. 1995) (“Class
representatives are merely asked to have a general undergtaintheir position as plaintiffs with
respect to the cause of action and the alleged wrongdoing perpetrated dgamdiyt the
defendants.”)

The Fifth Circuit’s decision iHorton is illustrative. 690 F.2d at 48485. In that case,
three elementarychool studentéhe “Students”and their next frien¢the “Next Friend”)brought
a class action lawsuit against a school district (the “School Distd#llengingits canine drug
detection program under 42 U.S&1983. The School Distrietrguedtha the Next Friend could
not adequately represent the interests of the proposed class since he had neacévbe
complant, which the Fifth Circuit found unpersuasive. The Fifth Circuit reasoned that, although
he had not read the complaint, the Next Frienddeadonstrated “commendable familiarity with
the complaint and with the concept of a class actiddee id. The Fifth Circuit consequently
found “no reason to doubt the ability and willingness of the named plaintiffs andéxeiiriend
to partcipate in and control the litigatidn See id.

The Court has no reason to question Pond or Vilgilgy and willingness to participate
and control this litigation for similar reasonAt their depositionseachexplained that this case
concerns PLS’slecision to cash her pesiated check antb refer the case to tHe.A. after the
check bouncedsgeDkt. #109, Exhibit 10 at pp.-&; Dkt. #109, Exhibit 11 at p. 4). Pond and
Vine also seento appreciate that they are representirgge who are similarly situateg part of
a class andhave expressesubstantial interest ithe outcome of this litigatiors€eDkt. #109,
Exhibit 10 at p. 15; Dkt. #109, Exhibit 11 ap.p5,18). The Court findd?ondand Vine’s

familiarity with thisaction sufficient to adequately represent the proposed c&ess.Eatmon v.
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Palisades Collection, LLONo. 2:08cv-306-DF-CE, 2010 WL 1189571, at *7 (E.D. Tex. March
5, 2010)Kalodner v. Michaels Stores, In@.72 F.R.D. 200, 2090 (N.D. Tex. 1997)Rukenstein
162 F.R.D. at 538 (each finding general familiar with the case sufficient, even thtasgh
representatives were unaware of filings or other details specific to the Tasejsespeciallytrue
when consideringhe low stakesature of this tigation See in re Heartland Payme®&ystems,
Inc. Customer Data Sec. Breach Liti@51 F.Supp.2d 1040, 1057 & n.13 (S.D. Tex. 2012)
(explainingthat less is expected of class representatives in smaller cases since they htlee “s
stake that it would be irrational for them to take more than a tangential intérest”)

PLS also argueghat Plaintiffs’ criminal backgrounsl and prior bad actsrender them
inadequ#e to serveas class representativewho are expected to serve as “honest[]] and
trustworth[y]” in their role as “fiduciaries for absent classmbers’ SeeUtopia Entm't, Inc. v.
Claiborne Par, No. CIV.A. 03-1355, 2006 WL 548476, at *1 (W.D. La. Mar. 6, 2006)LS
cites: (1)Pond’s admission that she pled “no contest” to a charge of forging a check i(C904
#109, Exhibit 11 at p. 3)2) Vine'stwenty-yearold arrest for the sale or delivery of narcotics,
and (3) Vine’s admissiorghe gave a police officer a false name in connection withffec stop
over forty years agand thatshe shoplifted a bottle of fingernail polish around forty years ago
(Dkt. #109, Exhibit 10 at pp. 3-5).

These incidents-which PLSwas apprised abnly due to Plaintiffs’ candr—do not give

9 See also Creative Montessori Learning Ctrs v. Ashford Gear, BBE F.3d 913, 917 (7th Cir. 2011) (Posner, J.)
(citing In re Cendant Corp. Securities Litjgt04 F.3d 173, 18®7 (3d Cir. 2005)) (“Class counsel owe a fiduciary
obligation of particular significance to their clients when the classhaesrare consumers, who ordinarily lack both
the monetary stake andettsophistication in legal and commercial matters that would motivateraie them to
monitor the efforts of class counsel on their behalKijkpatrick v. J.C. Bradford & C.827 F.2d 718, 727 (11th
Cir. 1987) (“Contrary to the district court's appoh to the issue, adequate class representation generally does not
require that the named plaintiffs demonstrate to any particular degreedikiatually they will pursue with vigor the
legal claims of the class. Although the interests of the plaiéiffsccertainly would be better served if the named
plaintiffs fully participate in the litigatiorsee, e.gin re Goldchip Funding Co61 F.R.D. 592, 5945
(M.D.Pa.1974), the economics of the class action suit often are such thsg¢ldoave a greaténancial incentive for
obtaining a successful resolution of a class suit than do the individuahwaisbersSeeDeposit Guaranty Nat. Bank
v. Roper445 U.S. 326, 3389 (1980) plurality opinion).”).
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the Court concern as to their ability to represent the class. Althoughctasseaepresentatives
have been deemed inadequate basettioninal fraud convictionghis appears to have occurred
only where tle convictionswere relatively recent See, e.g. Hartsell v. Source MedjaNo.
CIV.A.98-CV-1980-M, 2003 WL 21245989, at *1 (N.D. Tex. Mar. 31, 20@8iiking a class
representative as inadequate where he was “convicted of conspiracy to comrméudadiuring
the pendency of the class action and “sentenced to-$ixtynonths in prison’and failed to
represent this fact to class counsélhe Court appreciates that recentvictions for crimes of
moral turpitudearguablyreflect the representativefgesentinability to honestly and faithfully
represent a class of his peéfs.

But there are no such conceasstoPond or Vine. Pond pdekd“no contest” to a forgery
charge for (unwittingly) using forged checks in 2004, compl¢hed‘deferred adjudication”
process, and hatle chargexpunged from her record (Dkt. #109, Exhibit 11 at g133ee TEX.

CrIM. PROC. CODE § 42A.111a) (“On expiration of a period of deferred adjudication community
supervision imposed under this subchapter, if the judge has not proceeded to an adjudication
guilt, the judge shall dismiss the proceedings against the defendant and dischaéefenithent.”).
Similarly, Vine pleaded “no contest” to the “sale or delivery” of drugsymeted the “deferred
adjudication” process, and had the charge expunged from her record (Dkt. #109, Exhibit 10 at pp.
3-5). See id.Thesdifteen andwenty-year-old incidentslo not reflect either Plaintiff's inability

to honestly or faithfully complete represent the Proposed Class in thiatdés® moment See

United Sates v. Mills 843 F.3d 210, 214 (5th Cir. 2016) (“If, however, the defendant successfully

completes the community supervision term [based on a deferred adjudication], tHeraasest

0 But the Court does not decide whether a recent criminal conviction wadhlige someone from serving as a class
representative at this time.

11 Pond explained at her deposition that hedeisband gave her forged checks and represented to her that he had
received them as payment from an employecéonpleting yard work (Dkt. #109, Exhibit 11 at p. 3).
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legal purposes, ‘disappears.”Nor doVine’'s admissions that, fortyears ago, she gave a false
name to a police officer and stole a bottle of nail polish havenataplebearing on hepresent
ability to serve as a class representatBfe Dunford v. Am. DataBankLC, 64 F. Supp. 3d 1378,
1396 (N.D. Cal. 2014) (finding that the named plaintiff was “not an adequate Rule 23 class
representative” because she was “charged with-fiegfree burglary and vandalism” while the
class certification motion was pending, was “arrested the day before the clidisatenthearing”
for aggravated trespass, and had suffered from various other “alcohelated problems” during
the litigation).

Plaintiffs have established that they can fully and adequately proteicti¢hhests of the
Proposed Classs a result

e. Predominance

A class may not be certified under Rule 23(b)(3) unless “questions of law oofagton
to the members of the class predominate over any questions affecting only indivédoia¢rs.”
FeD. R. Civ. P. 23(b)(3). This “inquiry tests whether proposed classes are sufficiently cohesive
to warrant adjudication by representatiorSée Tyson Foods, Inc. v. Bousphalk&s S. Ct. 1036,
1045 (2016) (quotindmchem521 U.Sat523). A question affeconly individual member# it
requires the presentation okvidence that varies from member to membed” (quoting 2 W.
Rubenstein, Newberg on Class Actions 8 4:50, pp-195 (5th ed. 2012)). A common question
on the other hand, @ne where “the same evidence will suffice for each member to make a prima
facie showingj] [or] the issue is susceptible to generalized, elagte proof.” Id. A class action
satisfies the predominance requirement “[w]hen ‘one or more of the centes isgtie action are
common to the class can be said to predomiriatd. (quoting 7AA C. Wright, A. Miller, & M.
Kane, Federal Practice and Procedure 8§ 1778, pp2423d ed. 2005))This is true even when

“other important matters [may] have to tveed separately, such as damages or some affirmative
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defenses peculiar to some individual class membeld.’ {quoting Wrightsupra8 1778at123—
24).

PLS argues that Plaintiff cannot satisfy the predominance for its DTPA and fraud claims
becausefl) Plaintiffs seek damages for both claims that require individualized pnoddmages
(and causation of those damages), and (2) Plaintiff's claims for fraud requineliradized proof
of each class member’s actual and justifiable reliafi¢ee Couriaddresses these issues in turn.

i. DTPA Claims
The DTPAcreates a cause of action to protsmisumers against “false, misleading, and

deceptive business practices, unconscionable actadéreaches of warranty[.] TEx. Bus. &
Com. CoDE § 17.44. Accordingly, a plaintiff suing for violation of the DTPA must prove(that
they are consumers; (2) Defendants engaged in false, misleading, or decégtiarda(3) these
acts constituted a producing cause of the consumer's dam&giegh Symons Groulc v.
Motorola, Inc, 292 F.3d 466, 468 (5th Cir. 2002). Plaintiffs contend that Defendants engaged in
“false, misleading, or deceptive acts” by submitting false affidawits local D.A. accusinthe
Proposed Classf criminal conduct because the ckethey had provided as security for their
loans had bounceddespite representing to borrowers that it would not do so in their Credit
Service Agreementsé¢eDkt. #109, Exhibit 2 at p. 2).They scheme purportedigmounts to a
false, misleading, or deceptive act pursuante®. FIN. CODE 8§88 392.404, 393.504.

The question, then, is whether common issues of law and fact predominate over
individualized issues that may have to be tried separately, such as da®egds/sanl36 S.Ct.
at 1045. There appeato be three issues that will need to be decided: (1) whether the class
members are consumers; (2) whether the alleged conduct amounts to a falseingjstea
deceptive act; and (3) what damages each class member may be entiletetadants have ho

argued that Plaintiff & TPA claims do not concern common questions of law and fact as to the
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first two questionswaiving their right to do so See Audler v. CBC Innovis In19 F.3d 239,

255 (5th Cir. 2008) (quotinGastro v. McCord259 F. App’x 664, 665 (5th Cir. 2007)) (“A party
‘waives an issue if he fails to adequately brief it.’/And the Court has no reason to find otheewis
Each class member sought and received atlmaughPLS—which means that the question of
whether these class members constitute “consumers” undeT & can beesolvedon a class

wide basis.There is evidence th&laintiff can show that PLS engaged in the alleged conduct
through common evidentiary source3ee Roper v. Consurve, In678 F.2d 1106, 1102 (5th Cir.
1978) (finding that Rule 23(b)(3)’s requirements are satisfied where-glagsevidence makes it
“[un]necessary to hear evidence on each claime recorcsuggestshat: (1) PLS Loan Stores
engage in a practice of askiatj borrowers to provide poesiated checks to secure a Id@kt.

#116, Exhibit 2 at p. 43(2) each Class Member agit® the same terms to obtain a loan through
PLS (Dkt. #116, Exhibit 2 at p. 48), (3) thesiandard tersmadvise borrowers that PLS would not
file a criminal complaint against borrowers related to theplaseéd checkéDkt. #109, Exhibit 2

atp. 2); (4) just “a few” PLS employees were responsible for refatinHot Checks for potential
criminal investigdon (Dkt. #116, Exhibit 2 at p. 3 (5) each of these checks was sent to the same
district attorney’s office @kt. #109, Exhibit 5 at p. 7; Dkt. #109, Exhibit 6; Dkt. #116, Exhibit 2

at p. 3; and @) each class member suffered actual damages by paying “D.A. Service Fees and
Merchant Fees” they would not have needed to pay otherwise (Dkt. #109, Exhigieé)Henry

v. Cash Today, Inc199 F.R.D. 566, 572 (S.D. Tex. 2000) (finding predominance where there was
evidence that “Defendants operated in the same manner, as centrally directed bgaridélast

Today USA, with regard to all customerg?).

12See also Mullenl 86 F.3d at 626 (“Moreover, this case does not involve the type of indted issues that have in
the past led courts to find predominance lackigpr example, ilimchem Produst521 U.S. 591 (1997he
Supreme Court found that common issues did not predominate whenertiigers of the plaintiff class were exposed
to asbestegontaining products from different sources over different time pgrieame of the class members were
asymptomatic while others had developed ilinesses, and the class m&mbefrom a variety of states requiring the
application of a multitude of different legal standards.”).
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PLSworries thatindividualized questions that may needdetermined wheteciding
damagsewill predominate over any common issues that may e&igtthe Court is less concerned
by the administrative inconvenience these issues may [@egeAustin v. Kroger Tex., L,/B64
F.3d 326, 337 (5th Cir. 2017) (explaining in a different context that district coutts ‘@@nstrue
the procedural rules with a gference toward resolving the case on the merits and avoiding
dismissals based on a technicality”) (citirgD. R. Civ. P. 1). Plaintiffs request foractual
economic damageseenfairly uniform. Each class member seeks damages for the “D.A. Service
Feesand Merchant Fees” paid in response tddiiier from theD.A. (seeDkt. #109 at p. 14). Ae
“Merchant Fee” is thirty dollars for every class memlaad the’'D.A. Service Fee” appears to be
either thirty, fifty, or seventfive dollars for each clasaembeydepending on the amount loaned
Each of the fines and fees paid also appears to be maintaimeémmtralized database maintained
by the D.A. that lists the precise amount owed and the varying fee amoumngsdctaeach class
memberDkt. #109, Exhibit F).There is little concern that Plaintiffs’ request for actual economic
damages predominate over the common questions on liabgita result See Smilow v.
Southwestern Bell Mobile Systems, 11323 F.3d 32, 3910 (1st Cir. 2003) (citindRope, 578
F.2d at 1112) (“Common issues predominate where individual factual determinatiobg can
accomplished using computer records.”).

PLS notes thatbased oriPond and Vine'driefing (seeDkt. #109, at pp.45), they may
be seeking damages foarms to their reputations, credit scores, and chances of emplayraient
may require a more individualized inquiryhe Court is reluctant to bar Plaintiffs from litigating
this action on a class basis based on damages Defendants believe thatsRragti$eekio

prove® Regardlesso theextentPlaintiffs seeldamages foreputationaharmsthat may require

B Plaintiffs’ motion states that “All of the members of the Class had ealoharges filed against them which would
potentially damage their reputations, hurt their credit scores, aniblydssrt their chance at employment” (Dkt.
#109, at pp. 910).
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individualized inquiry this issuean be litigated separatebjs the Supreme Coushd an etranc
panel of the Fifth Circuit havieecently explainedpredominancés not defeated merely because
“ other important matters will have to be tried separately, such as dathageses v. S.G.E.,
Mgmt, L.L.C, 838 F.3d 629, 645 n.74 (5th Cir. 2016) (en banc) (qudtyspn Foods, Inc. v.
Bousaphake0136 S.Ct. 1036, 1045 (2016Y). “After all, Rule 23(b)(3) requires merely that
common issues predominate, tiwdt all issues be common to the clasSée Smilon323 F.3dat
39-40 (citingln re Prudential Ins. Co. Am. Sales Practice Liti48 F.3d 283, 315 (3d Cir. 1998);
5 J.W. Moore,Moore’s Federal Practice§ 23.46[.1], at 23206 to 23207 (3d. ed. 1997 &
Supp.2002)) (explaining that “[t]he individuation of damages in consumer class actiarelys
determinative under Rule 23(b)(3)vidence of reliance does not preclude class certification on
Plairtiff's DTPA claims for these reasof.
ii. Common Law Fraud

The Court reaches the same conclusion as to Plaintitiisn for common-law fraud.
Common+aw fraud has five elements: (1) a erél misrepresentation; (2) that was either known
to be false when made or made without knowledge of its truth; (3) which was intended to induce

reliance; (4) which was relied on; and (5) which caused injixgww Chemical Co. v. Francgigl6

S.W.3d 237, 242 (Tex. 2001) (per curiam). As explained in the summary judgment order,

14 See also Deepwater Horizori39 F.3d at 815 (“[T]he class members’ damageutations give rise primarily to
individual questions that are not capable of classwide resolution. Butnbisfégal” since “Rule 23(c)(4) . . . permit
district courts to limit class treatment to ‘particular issues’ and reseree isgues for individual determination.”);
Bell Atlantic Corp. v. AT&T Corp.339 F.3d 294, 306 & n.16 (5th Cir. 2003) (citiGgld Strike Stamp Co. v.
Christensen436 F.2d 791, 798 (10th Cir. 1970)) (explaining that “[e]Jven wide disparibng class members as to
the amaint of damages suffered does not necessarily mean that class certificatagpropriate” due to “[t]he courts’
ability to sever the damages portion of a class action suit from the lialwitiign’); Bertulli v. Independent Ass’n of
Continental Pilots 242 F.3d 290, 298 (5th Cir. 2001) (finding that the district court did not abussdtstiin in
finding that common issues predominated even though damages may negiktbibdividually); Smilow 323 F.3d
at 41 (citingJenking 782 F.2d at 47211, among other appellate court cases) (“Indeed, even if individualized
determinations were necessary to calculate damages, Rule)(@8Xtwould still allow the court to maintain the
class action with respect to other issues.”).

15 PLS raises its damagesgaments as to “all claims.” This argument is rejected as to the fraud étaithe same
reasons.
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Plaintiffs’ fraud claim is based on three distinct misrepresentations: (IPitsamisrepresented
that it would not threaten or pursue criminal charges in relation to thedptestcheck a borrower
must provide to qualify for a loan; (2) that PLS failed to disclose that PLS would seind t
bounced checks to the District Attorney’s office; and (3) that PLS mesepted to the District
Attorney’s office that the bounced checks were not postdated or meant to B& Wehe, 2018
WL 456031, at *11—*14.

PLS argues that “Plaintiffs’ fraud claims require [individualized] proof dla and
justified reliance” and cannot be tried on a class basis as a result. (Dkt. $#11B)aPLS reasons
that “the only way to determine whether each member actually relied on theressrgpations
and omissions is to inquire individually” (Dkt. #115 at p. 1B).S further contends that justifiable
reliance is “even more problematic” since it regs the Court to consider each member’s
individual characteristic (Dkt. #115 at p.-21®). PLSaddsthat on multiple occasionshe Fifth
Circuit has affirmed the district court’s denial of a motion for class cettificon these grounds
See, e.g., McManus v. Fleetwood Enters., B20 F.3d 545, 549 (5th Cir. 2003).

The Court agrees with PLS to the extent Plaintiffs’ fraud claim is based ds &l&ged
misrepresentation that it would not threaten or pursue criminal charges in reldlierpbs-dated
check a borrower must provide to qualify for a loan or its failure to disclose BIL&jgd practice
of sending bounced pestated checks to the District Attorney’s practice. As reflected in the
summary judgment Order, each individual plaintifiyrhave responded to these representations
may vary widely from person to person. While one borrower may have decided nodr® se
payday loarthrough PLS, another may have decided to do so anyways. These concerns would

predominate over any shared common issues that could be litigatedd (finding that individual

16 plaintiffs had also alleged that PLS misrepresented that it would not depasitasi-dated or hold checks but the
Court granted summary judgment to the extent fraud is based on this tBeeryine2018 WL 456031, at *1%12.
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reliance issues would predominate where “[r]eliance will vary from platotffaintiff, depending

on the circumstances of the sale [in questionR¥. a result, although Plaintiffs may continue to
pursue its fraud claims on this theory individually, a class may not be certifiedsdraths. See

FeD. R. Civ. P. 23(c)(4) ("When appropriate, an action may be brought or maintained as a class
action with respect to particular issues.”).

But the Court reaches the opposite result as to Plaintiffs’ fraud claim to the gxte
based orthe theory that PLS misrepresented to the District Attorney’s office that thecéo
checks were not postdatad part of a schemnte induce borrowers into paying their loanSee
Ernst & Young, L.L.P. v. Pac. Mut. Life Ins. Cal S.W.3d 573, 578 (Tex. 2001) (“Thus, we have
held that a misrepresentation made through an intermediary is actionable if ténideih to
influence a third party’s conduct,” whether or not the misrepresentation is maustaegorsee who
is in privity with the plaintiff); Ving 2018 WL 456031, at *15 (rejecting PLS’ argument “that
because Plaintiffs did not know exactly what Defendants represented&’theffice, they could
nat have relied on that information” by discussiBmnsi. Unlike Plaintiffs’ other theories, the
record containsircumstantial evidencihat Pond and Vince can use to progkanceon a class
basis The Fifth Circuit’'s en banc decisionTiorresis instructive 838 F.3dat 641-42 (finding
that reliance may be properly inferredien it follows logically from the nature of the scheme,
and there is common, circumstantial evidence that class members relied on the!frandHat
casetheplaintiffs filed a class action lawsuit against a company running a pyramid schiéxee.
alleged that the company defrauded them, in violation of the RICO statutesdly falpresenting

itself as a legal muldevel marketing program, rather than a fraudulent pyramid scheme. The

17 Although PLS suggests that class actions can essentially never be cenifieilanid case, the Court notes that
PLS’s own cases suggest otherwisee McManus320 F.3d 8549 (quotingHenry Schein, Inc. v. Stromhak02
S.W.3d 675, 69384 (Tex. 2002)explaining that courts may not “presume” that reliance exists bmbadedging
that “[t]his does not mean, of course, that reliance or other elemfhisiiocauses of action cannot be proved elass
wide with evidence generally applicable to all class members+alaksproof is possible when clasgide evidence
exists.”).
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Fifth Circuit found that a class was properly certified based on “common, cikntmasevidence
that class members relied on the fraudd. at 641. It reasoned that evidence that the class
members paid the Company, in and of itsetis circumstantial, clas&ide evidence that each
class member must have relied on the misrepresentations since there was neastrebie
explanation for the decision to payhe Fifth Circuit alsaited approvingly tether circuitshat
reachedsimilar conclusiors in comparable casasting that:

Similarly, inIn re U.S. Foodservice Inc. Pricing Litigatiptihe Second Circuit held

that customers who were allegedly overbilled by a food distributor's adflat

invoices scheme could be certifiedaaslass. It reasoned that “customers who pay

the amount specified in an inflated invoice would not have done so absent reliance

upon the invoice's implicit representation that the invoiced amount was honestly

owed.”
Sedd. at 642 & n.5¢citing Klay v. Human, InG.382 F.3d 1241, 1259 (11th Cir. 2004)yre U.S.
Foodservice Inc. Pricing Litig.729 F.3d 108, 119-20 (2d Cir. 2013)).

This case isubstantiallysimilar toTorresandFood ServicesAgain, Plaintiffs allege that
PLS lied to the Distat Attorney about the nature of their pafted checks, prompting the District
Attorney to advise them to either pay off their loan as well as certain pnogdses, or face
criminal prosecution for the bounced pakited check Evidence data maintaidéy the District
Attorney’s officethat each class membeaidthe processing fees (on top of the money owed on
the loan)sufficient class widecircumstantial evidence oéliance (Dkt. #109, Exhibit 6f See
Torres 838 F.3d at 642 & n.5@00dservice 729 F.3d at 120 (“In cases involving fraudulent
overbilling, payment may constitute circumstantial proof of reliance€g; also Desert Palace,

Inc. v. Costa539 U.S. 90, 100 (2003yuotingRogers v. Missouri Pacific R. G&52 U.S. 500,

508 n.17 (187)) (“ Circumstantial evidence is not only sufficient, but may also be more certain,

8 Under this fraud theory, Plaintiff's reliance (not the DA’s) is stillsatie. See Ernst51 S.W.3d at 578 (explaining
that the misrepresentation made through an intermediary must havérbeerted to reach [the plaintiff] and induce
reliance”).
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satisfying and persuasive than direct evidencePyedominance is thus satisfied as to Plaintiffs’
fraud claim to the extent it is based Pi_Bisrepresentations to the District Attorney’s office.
f. Superiority

The superiority requirement demands that “a class action is superior to othalava
methods for the fair and efficient adjudication of the controver§¥d. R. Civ. P. 23(b)(3) In
particular, a court should consider:

(A) the interest of members of the class in individually controlling the putisec

or defense of separate actions; (B) the extent and nature of any litigatoemréog

the controversy already commenced by onresgjanembers of the class; (C) the

desirability or undesirability of concentrating the litigation of the claims in the

particular forum; [and] (D) the difficulties likely to be encountered in the
management of the class action.
Id. “Determining whethethe superiority requirement is met requires a-fgmecific analysis and
will vary depending on the circumstances of any given cagiadison v. Chalmette ReL.L.C.,
637 F.3d 551, 555 (5th Cir. 2011).

These factors weigh in favor of finding that class action is a supermhévavailable
methods to fairly and adjudicate this dispute. Each individual class member didg anfiall
amount of money at issu@he reord reflects thathe fines and fees incurred that Plaintiff seek
to recover in actualaimages amount to roughly $200 eanbking the prospect that any individual
member would pursue a solo action unlik@iactor A). SeeBertulli v. Independent Ass’n of
Continental Pilots 242 F.3d 290, 299 (5th Cir. 200{gonsidering low damages amounts in
considering the likelihood that an individual would pursue his own claotprdBoos v. AT&T,
Inc., 252 F.R.D. 319, 326 (W.D. Tex. 2008) (collecting case$his is especially evident
considering that there are no other actions already commbgagdagainst members of the class
(Factors A & B) These are common questions that will be dispositive in determining liability to

the classas discussedbove. Each of the events in question occurred in Texas and Texas law

applies (Factor C). And this case does not preseespecially troubling management or
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administration issue@actor D) There is no dispute thdexas lawapplies and, as discussed,
much of the evidence can be presented on a class wide basis, PLS’s conchisorgragtthat
“individual inquiries here would be utterly unmanageable on a-eléds basis” notwithstanding.
CompareBertulli, 242 F.3d at 299 (“Regarding the manageability of the class action, there is a
possibility that some damages calculations would be burdensometheBatonomies of class
treatment of the numerous common issues weigh in favor of class treatmigmtorwood v.
Raytheon Cg 237 F.R.D. 581, 604 (W.D. Tex. 2006) (“Plaintiffs’ class implicates numerous
variations in state law, many of which could l¢adonflicts.”).

Acting in its “great discretion” to do so, the Court concludes that the Proposedi@laks s
be certified. See Mullen 186 F.3d at 624 (explaining that the court has “great discretion in
certifying and managing a class8ge alsdJnited States v. Goodalé67 F. App’x 91, 9492 (5th
Cir. 2016) (per curiam) (citingnited States v. Har&73 F.2d 796, 798 (5th Cir. 1989) (explaining
in a different context that “if a trial judge could have reasonably conteetogposite conclusion
when viewing the question as an original matter, the alofisgiscretion standard of appellate
review requires us to defer to the district court.™).

CONCLUSION
Accordingly, Plaintiff Lucinda Vine and Kristy Pond’s Motion for Classt(@ieation

[Dkt. #10] is GRANTED to the extent described herein.

IT 1S SO ORDERED.
SIGNED this 30th day of March, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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