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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

LUCINDA VINE, KRISTY POND, on behall §
of themselves and all others similarly situate Civil Action No. 4:18-CV-450

V. 8 Judge Mazzant
8§

PLS FINANCIAL SERVICES, INC. and PLS §

LOAN STORE OF TEXAS, INC. 8
8

AMENDED MEMORANDUM OPINION AND ORDER 1

This matter is before the Court on Plaintiffs Lucinda Vine and Kristy Pdvidtson for
Class Certification [Dkt. #109], which, after careful consideration, will laatgdto the extent
described herein

BACKGROUND

Defendants PLS Loan Store of Texas, Inc. and PLS Financial, Inc. (aalgctiPLS”)
broker shortterm loans (also known as “payday loans’borrowersn Texas. Vine and Pond
allegethat, b securea PLS-brokeredloan, borrowers must present a postted or blank personal
check for the amount borrowed in addition to a finance charge. afgedlytells borrowers it
will not deposit the checlind, as reflected in the Credit Service Agreement @tarfdard_oan
Agreement”)each borrower must sign, that they will mtrsue criminal chargdsased on the
post-dated checkDkt. #109, Exhibit 2 at p. 2; Dkt. #116, Exhibit 2 at p. 4But Pond and Vine
contend that, when a borrowmisses a payment, PLS empleg®ill depositthe check, threaten
her with criminal prosecution if bounces, andend affidavitdo thedistrict attorneythe “District
Attorney” or “D.A.”) falsely statinghat her check was not pedatedor meant to be hel@he
“Hot Check Affidavis”). This prompts th®istrict Attorney to send the borrower a letter advising

that she will face criminal charges if she doespagytoff the amount of the bounced check as well

1 This Amended Ordecorrect minor scrivener errormicluded in its prior iteration (Dkt. #126)
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as statutory merchant fees and D.A. service fees. The record reflects that fiew” PLS
employees were responsible for referring the checks, and that each of gekseveds referred to
the Collin County District Attorney’s officé€Dkt. #109, Exhibit 5 at p. 7; Dkt. #109, Exhibit 6;
Dkt. #116, Exhibit 2 at p. 3).

Vine and Pondubsequentlfiled a class action against Plo& behalf ofborrowers who
received such lettefer common lawfraud and violations of the Texas Deceptive Trade Practices
ConsumerProtection Act (the “DTPA”} Vine and Ponehow moveto certify a class comprised
of Texas residentwho (1) “received a payday loan (as defined by Tex. Fin. Code 8393.221) from
a PLS Loan Store,” (2)failed to timely pay back the payday loarf3) and had a criminal
complaint filedagainsthem by PLS after December 17, 2011 for a bad check to collect or recover
this payday loan” (Dkt. #76 at B). Plaintiffs seek actual damages for the merchant and D.A. fees
incurred, punitive/fraud damages, reasonable attorney’s fees, and courtRkist$76 at p. 9—

10; Dkt. #1009, at p. )4

PLSquestions whether suctckass can be certifie PLScontendghattheStandard Loan
Agreementrequiresborrowersto waive their rights tgarticipatea class action lawsuit The
relevant termsncludedas part othe agreement$Arbitration Provision,” statethat:

Arbitration is a process in which persons with a dispute: (a) waives their nghts t

file a lawsuit and proceed in a court and to have a jury trial to resolve thritelis

and (b) agreejnstead, to submit their disputes to a neutral third party (an
“arbitrator”) for a decision . . . Therefore, You acknowledge and agree awdoll

(c) You are giving up your right to serve as a representative, as &@tt@ney
general, or irany other representative capacity, or to participate as a member of a
class of claimants, in any lawsuit filed against us, the Lender and/or oudiesire
third parties. Your dispute may not be consolidated with the dispute of any other
person(s) formy purpose(s).

2 Although Vine and Pond also brought other causes of action, these havéisressed on a motion for summary
judgment. Seegenerally Vine v. PLS Fin. Srvs, Indlo. ER-16-cv-31-PRM, 2018 WL 456031 (W.D. Tex. 2018).



3. Except as provided iParagraph 6below, all disputes including any

Representative Claims against us, the Lender and/or our/its related thied par

shall be resolved by binding arbitration only on an individual basis with you.

Therefae, the Arbitrator shall not conduct class action arbitration; that is, the

arbitrator shall not allow you to serve as a representative, as a privateattor

general, or in any other representative capacity for others in the arhitratio

Notwithstandingany other provision herein to the contrary, the validity, effect, and

enforceability of this waiver of class action lawsuit and elags$e arbitration shall

be determined solely by a court of competent jurisdiction and not by the arbitrator.

If the arbitator fails or refuses to abide by the clasgion arbitration waiver and

the court refuses to enforce the clagisle arbitration waiver, the parties agree that

the dispute will proceed in court under applicable court rules and procedures,

following all appeals, if any, of the court’s decision.

(the “Class Action Clause’(Dkt. #116, Exhibit 1 at p. 18) (emphasis omitteB).S also argues
that Plaintiffs cannot meet the requiremeantsertify a classinder Federal Rule of Civil Procedure
23.

Plaintiffs, on the other hand, insist thaey have meRule 23’'s requirements. They also
argue that the Class Action Clausgpliesonly if the dispute is arbitrated and riigated in
federal court. Thewote thathe Class Action Clause is part of the ArbitatProvisionwhich
the Court has found that PInay not invokeseeDkt. #37; Dkt. #53; Dkt. #125).See als¥/ine
v. PLS Financial Srvs., Inc689 F. Appx 800, 802 $th Cir. 2017)(affirming the order waiving
the right to compel arbitration).

LEGAL STANDARDS

A class action is “an exception to the usual rule that litigation is conductexd lmndehalf
of the individual named parties onlyComcast Corp. v. Behren869 U.S. 27, 33 (2013) (quoting
Califano v. Yamasak#42 U.S. 682, 7601 (1979). “The purpose of a class action is to avoid

multiple actions and to allow claimants who could not otherwise litigate their claims indiyidua

3 The orders denying the motion to compel arbitration and the first correagandtion to reconsider were decided
by a district court in the Western District béxas. See Vine v. PLS Fin. Servs., |i226 F.Supp.3d 719 (W.D. Tex.
2016), aff'd by, 689 F. App’x 800 (5th Cir. 201¥)ine v. PLS Fin. Servs., In@26 F.Supp.3d 708 (W.D. Tex. 2016).
But, due to a subsequent transfer, the order denying the sextiath to reconsider was decided by this Co&ee
Vine v. PLS Fin. Servs., IndNo. 4:18-CVV-450, 2019 WL 1325895 (E.D. Tex. Mar. 25, 2019)



to bring them as a classld. (citing Crown, Cork & Seal Co., Inc. v. Parket62 U.S. 345, 349
(1983)). Class certification isgovernedoy Federal Rule of Civil Procedure 328d subject to the
district court’s “great discretion.'See Mullen v. Treasure Chest Casino, 186 F.3d 620, 624
(5th Cir. 1999) (citingMontelongo v. Mees@&03 F.2d 1341, 1351 (5th Cir. 1986)) (“[T]he district
court maintains great discretion in certifying and managing a class.”)

To certify aclass under Rule 2®laintiffs must show thathe proposed class meets the
requirements of Rule 23(a) and at least one of the three criteriatificagon under Rule 23(b).
SeeFeD. R.Civ. P.23 Rule 23(a) imposes four prerequisites on a class seeking certification: “(1)
numerosity (a ‘class [skarge] that joinder of all members is impracticable’); (2) commonality
(‘questions of law or fact common to the class’); (3) typicality (nametiegaclaims or defenses
‘are typical ... of the class’); and (4) adequacy of representation (refat@sesiwill fairly and
adequately protect the interests of the classAckal v. Centennial Beauregard Cellular, LL.C
700 F.3d 212, 216 (5th Cir. 2012) (quotiAgichem Prods., Inc. v. Winds&?21 U.S. 591, 613
(1997)) (alterations in original)Becausehis motionseels to certify a class action for damages
underRule 23(b)(3, Pond and Vine must also establish (5) predominance (“that the questions of
law or fact common to class members predominate over any questions affecyimgdomtiual
members”); and6) superiority(“that a class action is superior to other available methods for fairly
and efficiently adjudicating the controver¥y'FeD. R. Civ. P.23(b)(3).

Althoughthe courtshould ‘perform arigorous analysisto determine whether to certify a
class, it may not require a plaintiff to establish his claims at the class certificaty®i sSee
Booth v. Galveston CtylNo. 3:18<cv-00104, 2019 WL1129492, at*12 (S.D. Tex. March 12,
2019) (quotingVaHMart Stores, Inc. v. Dukesh64 U.S338, 351 (201)) see also Amgen Inc. v.
Conn. Ret. Plans and Trust Fun@&8 U.S. 455, 466 (2013) (“Rule 23 grants courts no license to

engage in freganging merits inquiries at the certification stage. Merit questions may be



considered to the extertut only to the extentthat they are relevant to determining whether the
Rule 23 prerequisites for class certification are satisfied.”) (citation omit&ichply stated, the
certification stage is not a “dress rehearsal for the meritsfe Deepwater Horizgn739 F.3d
790, 811 (5th Cir. 2014).
ANALYSIS

PLS argues that the proposed class memberg not participate in this class action
pursuant tdhe Sandard Loan AgreemenPLS furtherargues that theproposed kasscannot be
certified undeiFederal Rule of Civil Procedure 23. The Court addresses these arguments in turn.

l. Class Action Waiver

PLS contendsthat the proposedlass may not be certifiedecausehe proposed class
memberavaived their rights tgarticipate in a class actigursuant tahe Arbitration Provisiors
Class Action Claus@Dkt. #116, Exhibit 1 at p. 18)This disputethusturns onwhetherthe Class
Action Clausas meant to adp only in arbitratioror whether it creates a separate and independent
waiver, regardless.See Cash BjzZLP v. Henry 539 S.W3d 342, 354(Tex. Civ. App—San
Antonio 2016) accordIn re Rivers No. 03-05671-NPO, 2010 WL 5375950, at *1 (Bankr. S.D.
Miss. Dec. 22, 201Q)Meyer v. Kalanick 185 F.Supp.3d 448, 4524 (S.D.N.Y. 2016} The
Standard Loan Agreemepitovides that, unlikether termsthosen the Arbitration Provision are
governed by the Federal Arbitration Act (Dkt. #109, Exhibit 1 at p. 4)s Means that stataw
principles applyto decide issuelsased on general contract principlesd federal law appliess
to issues specific to arbitration contractSee Perry v. Thomad82 U.S. 483, 492 n.9 (1987)
Because this questia@oncernghe interpretation of thérbitration Provisionbased on general

contract principles, Texas law applieSGompare with Ving2019 WL 1325895, at 3 (explaining

4Because the Court finds that tkass Action Clausis limited to disputes in arbitrationthe Court does ne@onsider
Plaintiffs’ argument that PLS may not rely on the class actiento the prior orders findirthat PLS waived its right
to compel arbitrationSee supraote3.



that issues that pertain only to arbitration agreemestgh as the waiver of an arbitration
provision through substantial invocation of the judicial proeem® based on federal common
law) (citingMiller Brewing Co. v. Fort Worth Distributing Co., In@81 F.2d 494, 497 & n.4 (5th
Cir. 1986)).

PLS insists that the Class Acti@tausewas meant to apphyhether or not the dispute is
being tried in arbitrationnoting that:

[The clause] statebroadly that each Plaintiff gave up her right to represent or

participate in a “class of claimants,anylawsuit,” and addresses the enforceability

of both “this waiver of class action lawsaihd class-wide arbitration
(Dkt. #115 at p.7jemphasis added in PLS’s brieAccording to PLS references to ‘class ton’
and ‘lawsuit’ would be superfluous if the waiver only applied to arbitration” (Dkt. #115 &t p. 7

But, when reading theséerms in context, PLS’ interpretationappears to render
substantially more language superfluo8ge TenrnGas Pipeline Co. v. F.E.R.(7 F.3d 98, 102
(5th Cir. 1994) (“A cardinal rule of contract interpretation in Texas requiressctmureview the
entire contract in order to determine its meaning; courts should not considerglaypsavision
in isolation.”). TheArbitration Provisior—which is separated from the remainder of $tt@ndard
Loan Agreemenby a black box(the “Black Box"}—summarizes the arbitration process before
asking signatories tdtlherefore. . . acknowledge and agree” to giveagttain rights by agreeing
to arbitratgDkt. #116, Exhibit 1 at pp.319)(emphasis added)he Arbitration Provision’s next
eight paragraphsliscussthe rightsgiven up in arbitrationincluding the right to classvide
arbitration (Dkt. #116, Exhibit 1 @ip.17-19).PLS’s interpretatior-which asks the Court to find
that terms in the Arbitration Provision are meant to applgide the arbitration contextwould
render theBlack Box and theintroductory paragraph ending with the use of “theréfore

superfluos. And the need to interpret the Class Act@lausepursuant to the Federal Arbitration



Act—as the Loan Contract requires of all terms in the Arbitration Prowvisweould make little
sense.

As othercourtsaddressing this issu®ave recognizedhe most fausibleway to interpret
a class action waiven the middle of an arbitration provisiasas part othe explanation of the
rules, rights, and procedures that apilya dispute is arbitrated“not as an independently
effective waiver of the right to pursue a class action outside the arbitratioxtcortee Meyer
185 F.Supp.3dt 453-54 (findingthat the class action waiver inapplicable in a dispute in court on
these grounds(emphasis in origial); Cash Biz 539 S.W.3d aB54 (“The classaction waiver
provision is not an independent agreement or provision, but is included within the arbitration
provision in the Loan Contracts. Therefore applicability of the class acaoremprovision is
dependent upon the validity and applicability of the arbitration provisigrmRiyers 2010 WL
5375950, at *3 (“The Court finds that it is not reasonable to read the Purported Class Action
Waiver as applicable to litigation since the Arbitration Provisionadisd of any right Rivers had
to litigate claims ‘arising from or related to [the Contract].” Based on the laagumathe
Arbitration Provision, it is clear that the parties intended the Purported Ctdiss AVaiver to
apply only to arbitration.”).

The Standard Loan Agreemeésintent to limit the Class Action Clauge arbitratiors is
especiallyevidentwhen considering how th8tandard Loan Agreemetreats the waiver ahe
right to a jury trial. Theagreemenadvises borrowerthat they waive their right to a jury triad
two separaténstances—onceas a clauswithin the Arbitration Provisionand another outside
it (seeDkt. #116, Exhibit 1 at pp. ¥48) By so doingthe agreemenhakes clear that a borrower
has waived her right to have a jury hear disputein arbitration or in court. It follows thdhe
Class ActionClausewas meant to applgnly in arbitration PLS drafted thé&tandard Loan

Agreement If it wantedoorrowers to waive their right to participate in a class aetioen litgated



in court it would have made that just as cle&ee El Paso Field Servs., L.P. v. MasTec N. Am.,
Inc., 389 S.W.3d 802, 811 (Tex. 2012) (“[T]hose otbentractprovisions support our reading of
thecontractbecause they show that the parkeswhowto state clearly when some risks were
not to be assumed by MasTgc. Any ambiguity stemming frornthe Standard Loan Agreemest
failure to do so must beonstrued against PL&s the drafter See Gonzalez v. Mission Am. Ins.
Co, 795 S.W.2d 734, 737 (Tex. 1990} ([ well-established law that where an ambiguity exists
in a contract, the contract language will be construed strictly against thevbartrafted it since
the drafter is responsible for the language ted.

In short, the proposed clasemberglid not waive their rightio participate in a class action
in federal court

Il. Rule 23’'s Requirements

In much of their briefing, Pond and Vine presuppose thatrbgosed lass encompasses
only those who have paid the statutory merchant and D.A. service fees after rptedletter
from the District Attorney’s officegeeDkt. #109 at pp. 13, 14)But Plaintiffs’ current proposed
class includes all Texas residents who defaulted on a payday loan from a RL&st@gainst
whom Defendants filed a criminal complaintthe District Attorney-without regard to whether
each class member paid the D.A. or Merchant fesgenced in the letters the D.Aay have
sent This wouldrenderPlaintiff’'s argument that every class member suffered the same kinds of
injuries (the unwarranted payment of the feiesccurate.To ensure that theroposed lass meets
Rule 23's requiremest—n a way that is consistent with Plaintiffs’ briefirghe Coutt will
modify the class to include only those who paid some or all of the additional fines and fees to the
D.A.’s office in connection witlhe letter See In re Monumental Life Ins. C865 F.3d 408, 414
& n.7 (5th Cir. 2004) (“District courts are pertt@d to limit or modify class definitions to provide

the necessary precisiosince “holding plaintiffs to the plain language of their definition would



ignore the ongoing refinement and giaad-take inherent in class action litigation, particularly in
the formation of a workable class definitioj.’Gulf Oil Co. v. Bernard452 U.S. 89, 99100
(1981) (“[A] district court has both the duty and the broad authority to exerciseloover a class
action.”). The“Proposed Classis thus now defined to include:

Texas residents wh(l) received a payday loan (as defined by Tex. Fin. Code

§ 393.221) from a PLS Loan Sto(@) failed to timely pay back the payday loan,

(3) had a criminal complairfiled against thenby PLS Loan Store and/or PLS

Financial ®rvicesafter December 17, 2011 for a bad check to collect or recover

this payday loan(4) receiveda letterfrom the District Attorney advising them to

payoff the payday loaand certain fees or face criminal prosecutiemd(5) paid

some or all of théees referenced in this letter.
The Courtwill considerRule 23’s requirements based on this modified class definition.

a. Numerosity

The numerosity requirement is satisfied when “the class is so numerous that ¢biallie
members is impracticalfeFeD. R. Civ. P.23(a)(1) such as whea*“class consigs] of more than
forty members.”See Mullen186 F.3cat 624 (citing 1 Newberg on Class Actiof8.05 at 3-25
(3d ed. 1992)). Records obtained from the Collin County District Attorney’s Office, tige onl
district attorney’s office in which PLS referred Hot Check Affidavitfier that at least eighty or
soborrowerswouldfall into the proposed class definition as revised (Dkt. #109, ExhibB#&ged
on the number of class members and Defendantsblamipositionthe Proposed Class definition
satisfies tie numerosityequirement.

b. Commonality

The commonality requirement demands that “there [be] questions of law or facboomm
to the class.”FeED. R.Civ. P.23(a)(2). “The threshold of ‘commonality’ is not highJenkins v.
Raymark Indus., Inc.782 F.2d 468, 472 (5th Cir. 1986). Commonality requires “only that

resolution of the common questions affect all or a substantial number of the classretiembe

Jenking 782 F.2d at 47Xee alsd.ightbourn v. County of El Paso, Te18 F.3d 421, 426 (5th



Cir. 1997) (“The commonality test is met when there is at least one issue diudisasof which
will affect all or a significant number of the putative class member$lig parties do notigpute
that common questions of law or fact affect all or a substantial number of sisenwdgmbers in
this case. Nor does the Court have reason to find othefowiee reasons explained in the Court’s
predominance analysisSee Gene and Gene LLC voBay LLG 541 F.3d 318, 326 (5th Cir.
2008) (explaining that the predominance requirement is essentially a more demarsiorgofe
the commonality requirementCommonality is satisfied as a result.

c. Typicality

The typicality requirement demands that “the claims or defenses of the reptigsent
parties are typical of the claims or defenses of the claggd. R. Civ. P. 23(a)(3). “Like
commonality, the test for typicality is not demanding. It focuses oniithigasty between the
named plaintiffs’ legal and remedial theories and the theories of those whgrputpert to
represent.”"Mullen, 186 F.3d at 625. The question, then, is whether Plaintiffs’ experiences would
be typical of those in the Proposed Class.

Pond and Vine have met their low burden on typicality .h&iee record reflects that, like
the other putative class memhdiseyobtained payday loarteroughPLS, failed to repay those
loans,had “criminal complaints” filed to the District Attorneygainst thenby PLS received a
letter from the District Attorney’s office, and paid some or all of the feesergfed in that letter
In short, Plaintiffs have established that they have suffered the saresiatand have generally
suffered the same types of injuries as the rest of the. clas

PLS maintainsthat Plaintiffs’ claims are atypical of thosethe Proposed Class. It notes
that becausé¢he District Attorneydid notformally file a aiminal complaint againd?ond or Vine
(Element No. 3), “they do not even fall within their [own] proposed cl@3kt. #115 at p. 7)The

Court disagreesPond and Vinare not referring téformal charging documentsthen they use

10



the phrase “criminal complainih their class definition.Pond and Vin@ropose a class of Texas
residents whom “the PLS Loan Store (or any of the named Defendants in thi#@eadsecriminal
complaint against” (Dkt. #76 at p.2)Because PL®lainly lacks the authority to file formal
criminal charges, the phrase “criminal complaint” necessarily refers touttraission ofa
complaint or grievance to a law enforcement agency alleging unlawful wuctiSge Arbuckle
Mountain Ranch of Texas, Inc. v. Chesapeake Energy Gd@F.3d 335, 34@1 (5th Cir. 2016)
(considering the extent to which two dueling interpretations of the proposed clash lveoul
consistent with the other allegations in the Compla@mnplaint Merriam-Webster’s Collegiate
Dictionary (10th ed.]defining “complaint” as an expression of grief, pain, or dissatisfagtion
Here, Plaintiffs provide evidence that Defendants faedrn affidavits accusing Plaintiffs of
committing theft by check, thereby “complaining” to local law enforcementliegthad been the
victims of a crimgDkt. #109, Exhibit 7).PLS’sargumenthat Plaintiffs are not a part of a class
of people against whomLSfiled criminal complaints failsis a resul®
SecondPLScontendshatPlaintiffs “do not know any of the facts underlying each other’s”
or theputative class members’ clainfi®kt. #115 at p. 9).But PLS cites no authority requiring
proposed class representatives to have knowledge of each putative class sinepemiic
experiencesimplyto qualify astypical. Again, to meet the low threshofdr typicality, Plaintiffs
claimsmust merely have legal and remedial theories similar to the putative class mesbers

Mullen, 186 F.3d at 626, which has been met.

Third, PLS contendghatPlaintiffs’ claims are atypicdlecause their damages calculations

5> Even if the proposed definition could be interpreted as PLS suggestspuhtewduld elect to modify the class
definition appropriately rather than barring Pond and Vine from pursiliésg relief. See MonumentaB65 F.3d at
414 & n.7 (“District courts are permitted to limit or modify class defingito provide the necessary precision” since
“holding plaintiffs to the plain language of their definition would iginthe ongoing refinement and ghaad-take
inherent in class action litigation, particularly in the formation of a workalasscdefinition.”);see also Austin v.
Kroger Tex., L.P.864 F.3d 326, 337 (5th Cir. 2017) (explaining in a different contettdistrict courts are to
“construe the proceduralles with a preference toward resolving the case on the merits and avoidirggdis based
on a technicality”) (citindep. R.Civ. P.1).

11



may be different. PLS natehat Vinereceived and cashedrefund check PLS sent her for the
fees she incurred when responding todh&.’s letter® In other wordsPLSargueghat Vine's
claims are atypical because PLS can raise an offset defense agaisseh@iles v. General Elec.
Co, 245 F.3d 474, 494 n.36 (5th Cir. 2001) (“Our caselaw supports Giles’s contention that an
offset indeed is an affirmative defens€.”)But theFifth Circuit hasrefused to findypicality is
lackingmerely because thlaefendant may have a unique defense against the PlasgffFeder

v. Elec. Data Sys. Corp429 F.3d 125, 137 (5th Cir. 2005) (“[W]e reject appellants’ claim that
the presence of an arguable unique defense necessarily destroys typicaityr)all, although
some unique defenses may be “a major focus of the litigation,” others may béfizesig) or
improbable.See City of San Antonio v. Hotels.¢dn. SA-06-CA-381-OG, 2008 WL 2486043,

at *6 (W.D. Tex. May 27, 2008) (“If the representative plaintiff's claimubjsct to a unique
defense that is reasonably likely to be a major focus efitigation, the claim is atypical,”)
Lehocky v. Tidel Technologies, In€20 F.R.D. 491, 502 (S.D. Tex. 2004) (“Again, the key
typicality inquiry is whether a class representative would be required to dewatiglerable time

to rebut Defendants’ claigd) (citing In re Enron Corp. Securities Litig206 F.R.D. 427, 456
(S.D. Tex. 2002)§. PLS cannot seriousiontendthat questions about whether it is entitled to an

offset against Vinevould be the major focus of the cas®eeVillanueva v. LibertyAcquisitions

5 It is not clear whether Pond also received and cashed such a check. The Chlreaduthe same conclusion,
regardless.

7 PLS’s argument thatine is atypical from the proposed class members because she cashed the chetiSatsm
appears disingenuous. PLS’s Vice President of Operations states imaffidavit that (after this lawsuit was filed)
PLS sat refund checks to all of the class members (Dkt. #116, Exhibit 2 at p. 49he Batent others in the class
have cashed checks, and PLS intends to seek an offset, a subclass can be created. cAahy se@tild not impact
the Court’s predominanaalysis. See Torres v. S.G.E., Mgmt, L.L.838 F.3d 629, 645 n.74 (5th Cir. 2016) (en
banc)(quotingTyson Foods, Inc. v. Bousaphaké&86 S.Ct. 1036, 1045 (201&)YyVhen ‘one or more of the central
issues in the action are common to the class and can be said to predominate, threagcherconsidered proper
under Rule 23(b)(3) even though other important matters will hale tded separately, such as damagesoaore
affirmative defenses peculiar to some individual class menibéesnphasis inTorres).

8 See also Beck v. Maximuis7 F.3d 291, 300 (3d Cir. 2006) (“To defeat class certification, a defendarghous
some degree of likelihood a unique defense will play a significant rolald) irRubensteinsupra§ 3:45 (“A unique
defense willrender the proposed class representative’s claims atypical only if ielg tikbe a major focus of the
litigation and not if it is insignificant or improbable (§uotations and citations omitted).

12



Servicing, LLC319 F.R.D. 307, 3120 (D. Or. 2017) (rejecting the argument that an offset would
destroy typicality) (citingeatmon v. Palisades Collection L|.8o. 2:08cv—-306-DFCE, 2011
WL 147680, at *12 (E.D. Tex. Jan. 18, 20t Eatmon 2011 WL 147680, at *12 (“The possibility
of individualized proof on actual damages is not necessarily a bar to clagsatemif).°

Thetypicality requirement is satisfiddr these reasons.

d. Adequacy

Rule 23(a)(4) requireepresentative partiés “fairly and adequate protect the interests of
the class.”FeD. R.Civ. P.23(a)(4). The Fifth Circuit has held that this requirement “manadates
inquiry intothe zeal and competence of the representatjivaunsel andhto the willingness and
ability of the representative[s] to take an active role in and control thatidn and to proteche
interests of absenteesMorton v. Goose Creek Indep. Sch. DiO0 F.2d 470, 484 (5th Cir.
1982). PLS does not challenge that Plaintiff’'s counsel would adequately represertetbsts of
the class hereand the Court has no reason to find otherwise. Plaintiff’'s attorneys have extensive
experience litigating consumer class acti(seeDkt. #109 at pp. 1920). See Bywaters v. United
States 196 F.R.D. 458, 468 (E.D. Tex. 2000) (finding class counsel adequate in light of years of
experience).

But PLS doegjuestion whether Plaintiffs are able to adequately serve the interest of the
other Proposed Class members. PLS contitrad$laintiffs are “utterly unengaged and unfamiliar
with the claims they purport to brihglue totheir purpoted lack of familiarity with the facts
supporting the other class members’ claims and wihrt filings PLS’s argument is

unpersuasive-even accepting its characterization of the fac®ass representatiseare not

9 Allowing Defendants to defeat typicality based on an unsolicited checksBhSto a named plaintiff may be
inappropriate, regardless. The Fifth Circuit has warned courts aglowing defendants to “attempt to ‘pick off’
individual plaintiffs before class certification ‘[b]y tendering to thened plaintiffs the full amount of their personal
claims each time suit is brought as a class acti®@e&Hooks v. Landmark Indus., In@97 F.3d 309, 315 (5th Cir.
2015) (quotingZeidman v. J. Ray McDermott@o., 651 F.2d 1030, 1050 (5th Cir. Unit A July 1981)).

13



required to read every pleadiray know all of thespecificfacts supporting every particular class
member'sclaims See Rubensten Colling 162 F.R.D. 534, 538 (S.D. Tex. 1995)hey are,
instead, “merely asked to have a general understanding of their position affplaititirespect
to the cause of action and the alleged wrongdoing perpetrated againstyttieendefendants.”
Id.

The Fifth Circuit’s decision iHorton is illustrative. 690 F.2d at 48485. In that case,
three elementary school students (the “Studeatsi)their next frien¢the “Next Friend”)brought
a class action lawsuit against a school disftlet “School District”) challengingits canine drug
detection program under 42 U.S&1983. The School Distrieirguedhat the Next Friend could
not adequately represent the interests of the proposed class since he had not reguldime. com
The Fifth Circuitwas unpersuadedt reasoned thdhe Next Friend hadeverthelesdemonstrated
“commendable familiarity with the complaint and with the concept of a class acBee.id. The
Fifth Circuit consequently found “no reason to doubt the ability and willingnedseafiamed
plaintiffs and their next friend to participate in and control the litigatid®ee id.

The Court has no reason to question Pond or Vilgilgy and willingness to participate
and control his litigation for similar reas@ At their depositionseachexplained that this case
concerns PLS’s decision to cash her poatedor hold check ando refer the case to the.A.
after the check bouncesddeDkt. #109, Exhibit 10 at pp-G; Dkt. #109, Exhibit 11 at p. 4Pond
and Vinealso seento appreciate that they are representitaggge who are similarly situates part
of a classandhave expressesubstantial interest ithe outcome of this litigatiors€eDkt. #109,
Exhibit 10 at p. 15; Dkt. #109, Exhibit 11 gi.5, 18) Theirinvestmenin this case igspecially
admirable considerinthefairly low stakesnvolved See in re Heartland Payme®ystems, Inc.
Customer Data Sec. Breach Liti§51 F.Supp.2d 1040, 1057 & n.13 (S.D. Tex. 20&2)laining

that less is expected of class representativesialler cases since they have “so little stake that it
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would be irrational for them to take more than a tangential inter@sthe Court concludes that
Pondand Vinearesufficienly apprised othis actionfor these reasonsSee Eatmon v. Palisades
Collection, LLG No. 2:08<cv-306-DFCE, 2010 WL 1189571, at *7 (E.D. Tex. March 5, 2010);
Kalodner v. Michaels Stores, Ind72 F.R.D. 200, 2090 (N.D. Tex. 1997)Rubenstein162
F.RD. at 538 (each finding general familiar with the case sufficient, eveagth class
representatives were unaware of filings or other details specific to the case)

PLS also argueghat Plaintiffs’ criminal backgrounsl and prior bad actsrender them
inadequte to servas class representativeghoare expected to servelasnestiduciaries for the
class membersPLScites: (1)Pond’s admission that she pled “no contest” to a charge of forging
a check in 2004Dkt. #109, Exhibit 11 at p. 3]2) Vine'stwenty-yearold arrest for the sale or
delivery of narcotics, and (3) Vine's admissiosise gave golice officer a false name in
connection with a traffic stop over forty years agul thatshe shoplifted a bottle of fingernalil
polish around forty years ago (Dkt. #109, Exhibit 10 at pp. 3-5).

These incidents-which PLSwas apprisedf only due toPlaintiffs’ canebr—do not give
the Court concern as to their ability to represent the class. Althoughctasseaepresentatives
have been deemed inadequate basettioninal fraud convictionghis appears to have occurred
only where tle convictionswere relatively recent See, e.g. Hartsell v. Source MedjaNo.

CIV.A.98-CV-1980-M, 2003 WL 21245989, at *1 (N.D. Tex. Mar. 31, 20@8friking a class

10 See also Creative Montessori Learning Ctrs v. Ashford Gear BBE F.3d 913, 917 (7th Cir. 2011) (Posner, J.)
(citing In re Cendant Corp. Securities Litjgt04 F.3d 173, 1887 (3d Cir. 2005))“Class counsel owe a fiduciary
obligation of particular significance to their clients when the classhaesrare consumers, who ordinarily lack both
the monetary stake and the sophistication in legal and commerdtatsnthat would motivate and enablertnto
monitor the efforts of class counsel on their behalKijkpatrick v. J.C. Bradford & C.827 F.2d 718, 727 (11th
Cir. 1987) (“Contrary to the district court's approach to the issueuatk=glass representation generally does not
require that the named plaintiffs demonstrate to any particular degreedikiatually they will pursue with vigor the
legal claims of the class. Although the interests of the plaintiff clasaimgrivould be better served if the named
plaintiffs fully participate inthe litigation,see, e.gin re Goldchip Funding Co61 F.R.D. 592, 5945
(M.D.Pa.1974), the economics of the class action suit often are such thsgldoave a greater financial incentive for
obtaining a successful resolution of a class suit thahelmdividual class memberSeeDeposit Guaranty Nat. Bank
v. Roper445 U.S. 326, 3389 (1980)plurality opinion).”).
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representative as inadequate where he was “convicted of conspiracy to comrméudadiuring

the pendency of the class action and “sentenced to-$ixtynonths in prison’and failed to
represent this fact to class counsélhe Court appreciates thagcentconvictions for crimes of
moral turpitudearguablyreflect the representativefgesentinability to honestly and faithfully
represent a class of his peéts.

But there are no such conceasstoPond or Vine. Pond pdekd“no contest” to a forgery
charge for (unwittingly) using forged checks in 2004, compl¢ied‘deferred adjudication”
process, and hatle chargexpunged from her record (Dkt. #109, Exhibit 11 at g?3Jee TEX.

CrIM. PROC. CODE § 42A.111a) (“On expiration of a period of deferred adjudication community
supervision imposed under this subchapter, if the judge has not proceeded to an adjudication of
guilt, the judge shall dismiss the proceedings against the defendant and dischaefenithent.”).
Similarly, Vine pleaded “no contest” to the “sale or delivery” of drugsymeted the “deferred
adjudication” process, and had the charge expunged from her record (Dkt. #109, Exhibit 10 at pp.
3-5). See id.Thesdifteen andwenty-year-old incidentslo not reflect either Plaintiff's inability

to honestly or faithfully complete represent the Proposed Class in thiatthEemoment See

United States v. Mills843 F.3d 210, 214 (5th Cir. 2016) (“If, however, the defendant successfully
completes the community supervision term [based on a deferred adjudication], {Heraasest

1AL}

legal purposes, ‘disappears.”Nor doVine’s admissions that, forty years ago, she gave a false
name to a police officer and stole a bottle of nail polish havenataplebearing on hepresent
ability to serve as a class representatBfe Dunford v. Am. DataBankLC, 64 F. Supp. 3d 1378,

1396 (N.D. Cal. 2014) (finding that the named plaintiff was “not an adequate Rule 23 class

11 But the Court does not decide whether a recent criminal conviction wadhlige someone from serving as a class
representativetahis time.

2 pond explained at her deposition that hedeisband gave her forged checks and represented to her that he had
received them as payment from an employer for completing yard wétk#D09, Exhibit 11 at p. 3).
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representative” because she was “charged with-fiegfree burglary and vandalism” while the
class certification motion was pending, was “arrested the day befalasksecertification hearing”
for aggravated trespass, and had suffered from various other “alcohelated problems” during
the litigation).

Plaintiffs have established that they can fully and adequately proteictt¢hhests of the
Proposed Classs a result

e. Predominance

A class may not be certified under Rule 23(b)(3) unless “questions of law oofagton
to the members of the class predominate over any questions affecting only indivédoia¢rs.”
FeD. R. Civ. P. 23(b)(3). This “inquiry tests whether proposed classes are sufficiently cohesive
to warrant adjudication by representatiorSée Tyson Foods, Inc. v. Bousphalk&é S. Ct. 1036,
1045 (2016) (quotindmchem521 U.Sat523). A question affeconly individual nembersf it
requires the presentation oevidence that varies from member to membed” (quoting 2 W.
Rubenstein, Newberg on Class Actions 8 4:50, pp-195 (5th ed. 2012)). A common question
on the other hand, @ne where “the same evidence \giliffice for each member to make a prima
facie showinj] [or] the issue is susceptible to generalized, elagte proof.” Id. A class action
satisfies the predominance requirement “[w]hen ‘one or more of the centes isghie action are
common to tk class can be said to predomiridtdd. (quoting 7AA C. Wright, A. Miller, & M.
Kane, Federal Practice and Procedure 8§ 1778, pp2423d ed. 2005))This is true even when
“other important matters [may] have to be tried separately, such as daoregese affirmative
defenses peculiar to some individual class membeld.’ {quoting Wrightsupra8 1778at123—
24).

PLS argues that Plaintiff canot satisfy the predominance fits DTPA and fraud claims

because: (1) Plaintiffs seek damatjest require individualized proaf tothe amount oflamages
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(and causation of those damages), and (2) Plaintiff's claims for fraud requineliradized proof
of each class member’s actual and justifiable reliafidee Court addresses these issues in turn.

i. DTPA Claims
The DTPAcreates a cause of action to protsmisumers against “false, misleading, and

deceptive business practices, unconscionable actamreaches of warranty[.] TEx. Bus. &
Com. CoDE § 17.44. Accordingly, a plaintiff suing for violation of the DTPA must prove(that
they are consumers; (2) Defendants engaged in false, misleading, or decégtiarda(3) these
acts constituted a pducing cause of the consumer's damagegigh Symons Group, plc v.
Motorola, Inc, 292 F.3d 466, 468 (5th Cir. 2002). Plaintiffs contend &8 engaged in “false,
misleading, or deceptive act@inder Ex. FIN. CODE 88 392.404, 393.504) by sulimg false
affidavitsto a local D.A. accusintpe Proposed Class criminal conduct because the checks they
had provided as security for their loans had bouredespitepromising not to do so in the
Standard Loan AgreemersegeDkt. #109, Exhibit 2 at p. 2).

The question, then, is whether common issues of law and fact predominate over
individualized issues that may have to be tried separately, such as da®egds/sanl36 S.Ct.
at 1045. Thereappears to béhree issues that will need to be decided: (1) whether the-class
members are consumers; (2) whether the alleged conduct amounts to a falseingjstea
deceptive act; and (3) what damages each class member may be entiBé® tasnot argued
that Plaintif's DTPA claims do not concern common questions of law andafatd the first two
guestionswaiving their right to do soSee Audler v. CBC Innovis In19 F.3d 239, 255 (5th
Cir. 2008) (quotingCastro v. McCord259 F. App’x 664, 665 (5th Cir. 20Q7)'A party ‘waives
an issue if he fails to adequately brief it.””). And the Court has no reason to find otheBach
class member sought and received a thesughPLS—which means that the question of whether

these class members constitute “consgthander theDTPA can beresolvedon a classwide
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basis.There isalsoevidence thaPlaintiff can show that PLS engaged in the alleggtemausing
common evidentiary source§ee Roper v. Consurve, In678 F.2d 1106, 1102 (5th Cir. 1978)
(finding that Rule 23(b)(3)’s requirements are satisfied where €lasie evidence makes it
“[un]necessary to hear evidence on each claimThe recordsuggestghat. (1) PLSasksall
borrowers to provide posilated checks to secure a Idq@kt. #116, Exhibit 2 at p. 48(2) each
Class Member agre¢o the same terms to obtain a loan through HRIS. #116, Exhibit 2 at p.
48), (3) thesstandarderms advise borrowetisat PLS would not file a criminal complaint against
borrowes related to the pesdatedor holdchecks(Dkt. #109, Exhibit 2 at p. 2); (4) just “a few”
PLS employees were responsible for referring the Hot Checks for potentimatrinvestigation
(Dkt. #116, Exhibit 2 at p. B (5) each of these checks was sent to tmeesdistrict attorney’s
office (Dkt. #109, Exhibit 5 at p. 7; Dkt. #109, Exhibit 6; Dkt. #116, Exhibit 2 at)padd ©€)
each class member suffered actual damages by paying “D.A. Service Fees and tMeresan
they would not have needed to pay otherwidlkt. #109, Exhibit 6). See Henry v. Cash Today,
Inc., 199 F.R.D. 566, 572 (S.D. Tex. 2000) (finding predominance where there was evidence that
“Defendants operated in the same manner, as centrally directed by Defendant GgsbSAd
with regard to altustomers”)2

PLS worries thatindividualized questions thamnay arise in decidinglamags will
predominate over any common issues that may exigte Court is less concerndxy the
administrativassues that may resulee Austin v. Kroger Tex., L,B64 F.3d 326, 337 (5th Cir.
2017) (explaining in a different context that district courts are to “condteuprocedural rules

with a preference toward resolving the case on the merits and avoidingséils based on a

3 See also Mullenl 86 F.3dat 626 (“Moreover, this case does not involve the type of individuatadsghat have in
the past led courts to find predominance lackigpr example, ilimchem Product§21 U.S. 591 (1997he
Supreme Court found that common issues did not preddenwhere the members of the plaintiff class were exposed
to asbestegontaining products from different sources over different time pgrieane of the class members were
asymptomatic while others had developed ilinesses, and the class m&mbefrona variety of states requiring the
application of a multitude of different legal standards.”).
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technicality”) (citingFeD. R. Civ. P. 1). Plaintiffs request foractual economic damagesem
fairly uniform. Each class member seeks damages for the “D.A. Service Fees and Merchant Fees”
paid in response to thetter from theD.A. (seeDkt. #109 at p. 14). fie “Merchant Fee” is thiy
dollars for every class memhend the'D.A. Service Fee’appears to be either thirty, fifty, or
seventyfive dollars for each class membpdepending on the amount loandgach of the fines
and fees paid also appears to be maintainedcentralize database maintained by the D.A. that
lists the precise amount owed and the varying fee amounts charged to each class(Bldmb
#109, Exhibit F). There isthuslittle concern that Plaintiffs’ request for actual economic damages
predominate over the common questions on liabilBee Smilow v. Southwestern Bell Mobile
Systems, Inc323 F.3d 32, 3910 (1st Cir. 2003) (citindRoper 578 F.2d at 1112) (“Common
issues predominate where individual factual determinations can be accomplistgeconster
records.”).

PLS notes thatbased orPond and Vine'driefing (seeDkt. #109, at pp.45), they may
be seeking damages foarms to their reputations, credit scores, and chances of emplayraient
may require a more individualized inquiryhe Courtis reluctant to bar Plaintiffs from litigating
this action on a class basis based on danmRg8believes Plaintiffs may seek? Regardlessto
the extenPlaintiffs seeldamageshat may requira moreindividualized inquirydamagesan le
litigated separatelyAs the Supreme Couathd an etpanc panel of the Fifth Circuit havecently
explained, predominande not defeated merely becalsether important matters will have to be
tried separately, such as damagegorres v. S.G.E., Mgmt, L.L.(B38 F.3d 629, 645 n.74 (5th

Cir. 2016) (en banc) (quotinfyson Foods, Inc. v. Bousaphak&86 S.Ct. 1036, 1045 (20165).

1 Plaintiffs’ motion states that “All of the members of the Class had gaihsharges filed against them which would
potentially damage their reputations, hilméir credit scores, and possibly hurt their chance at employment” (Dkt.
#109, at pp. 910).

15 See also Deepwater Horizori39 F.3d at 815 (“[T]he class members’ damage calculations give insaripy to
individual questions that are not capable of classwide resolution. Butnbisfégal” since “Rule 23(c)(4) . . . permit
district courts to limit class treatment foatticular issues’ and reserve other issues for individual deteromirigt
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“After all, Rule 23(b)(3) requires merely that common issues predominathaiatll issues be
common to the class.See Smilow323 F.3dat 3940 (citingIn re Prudential Ins. Co. Am. Sales
Practice Litig, 148 F.3d 283, 315 (3d Cir. 1998); 5 J.W. Modvimore’'s Federal Practices
23.46[.1], at 23206 to 23207 (3d. ed. 1997 & Supp.2002)) (explaining that “[t]he ifdiiation
of damages in consumer class actions is rarely determinative under Rul&)2B(lpyidence of
reliance does not preclude class certification on BEsnDTPA claims for these reasof’.
ii. Common Law Fraud

The Court reaches the same conclusion as to Plaintitiim for common-law fraud.
Common+aw fraud has five elements: (1) a material misrepresentation; (2) that was edvar k
to be false when made or made without knowledge of its truth; (3) which was intended to induce
reliance; (4) which was relied on; and (5) which caused injixgww Chemical Co. v. Frangig6
S.W.3d 237, 242 (Tex. 2001) (per curiam). As explained in the summary judgment order,
Plaintiffs’ fraud claim is based on three distinusrepresentations: (1) that PLS misrepresented
that it would not threaten or pursue criminal charges in relation to thedptedl check a borrower
must provide tsecurea loan; (2) that PLS failed to disclose that PLS would send their bounced
checks tdahe District Attorney’s office; and (3) that PLS misrepresented to the Disttmingy’s
office that the bounced checks were not postdated or meant to bé Mafa 2018 WL 456031,

at *11-14.

Bell Atlantic Corp. v. AT&T Corp.339 F.3d 294, 306 & n.16 (5th Cir. 2003) (citiGpld Strike Stamp Co. v.
Christensen436 F.2d 791, 798 (10th Cir. 1970)) (explaining thatv§e]wide disparity among class members as to
the amount of damages suffered does not necessarily mean that clasato@ntié inappropriate” due to “[t]he courts’
ability to sever the damages portion of a class action suit from the lialwitiipn’); Bertulli v. Independent Ass’n of
Continental Pilots 242 F.3d 290, 298 (5th Cir. 2001) (finding that the district court did not abusesdtstitin in
finding that common issues predominated even though damages may ne#tetbibdividually); Smilow 323 F.3d

at 41 (citingJenking 782 F.2d at 47011, among other appellate court cases) (“Indeed, even if individualized
determinations were necessary to calculate damages, Rule)(@8Xtwould still allow the court to maintain the
class action with pect to other issues.”).

16 PLS raises its damages arguments as tdHait claims” (Dkt. #115 at p. 20) This argument is rejected as to the
fraud claims for the same reasons.

7 Plaintiffs also allegaehat PLS misrepresented that it would not deposit their-gat#d or hold checks but the Court
granted summary judgment to the extent fraud is based on this ti&meWine2018 WL 456031, at *1#12.
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PLS argues that “Plaintiffs’ fraud claims require [indivalized] proof of actual and
justified reliance” and cannot be tried on a class basis as a result. (Dkt. $#11B)atPLS reasons
that “the only way to determine whether each member actually relied on theressrgations
and omissions is to inquire individually” (Dkt. #115 at p. 1B).S further contends that justifiable
reliance is “even more problematic” since it requires the Court to consider eaunbens
individual characteristic (Dkt. #115 at p.-21®). PLSaddsthat on multiple occasionshe Fifth
Circuit has affirmed the district court’s denial of a motion for class cettidicon these grounds
See, e.g., McManus v. Fleetwood Enters., B20 F.3d 545, 549 (5th Cir. 2003).

The Court agrees with PLS to the extent Plaintiffs’ fraud claim is based da &leged
misrepresentation that it would not threaten or pursue criminal charges in reldhierpbstdated
check a borrower must providedecurea loan or its failure to disclose PLS’s alleged practice of
sending bounced pestated checks to the District Attornejhe way each class member would
have responded to thesesrepresentationsiay vary widely from person to person. While one
membermmay have decided not to secungagday loarthrough PLS, another may have decided to
do so anyways. These concerns would predominate over any issues that could be litigated
commonly. See id(finding that individual reliance issues would predominate where “[r]edianc
will vary from plaintiff to plaintiff, depending on the circumstancethefsale [in question]”)As
a result, although Plaintiffs may continue to pursue its fraud clairttsese theoriemdividually,

a class may not be certified on this basBeeFeD. R. Civ. P. 23(c)(4) (“When appropriate, an
action may be brought oraintained as a class action with respect to particular issues.”).

But the Court reaches the opposite result as to Plaintiffs’ fraud claim to the gxte
based onthe theory that PLS misrepresented to Eh@. that the bounced elcks were not
postdatedbr meant to be helds part of a schente induce borrowerso paythe amounts owed

on theirdebts and the corresponding processing f8eg Ernst & Young, L.L.P. v. Pac. Mut. Life
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Ins. Co, 51 S.W.3d 573, 578 (Tex. 2001) (“Thus, we have held that a misrepresentation made
through an intermediary is actionable if it is intended to influence a third peotytict,” whether
or not the misrepresentation is made to someone who is in privity with the plavwiti);2018
WL 456031, at *15 (rejecting PLS’ argument “that because Plaintiffs did not knowyewdmzt
Defendants represented to the DA’s office, they could not have relied on that idorntey
discussingErns). Unlike as to Plaintiffs’ other theoriesof fraud reliance based on this
misrepresentation cdme proved by classvide circumstantial evidenceThe Fifth Circuit’'s en
banc decision ifforresis instructive 838 F.3cat 64142 (finding that reliance may be properly
inferred ‘when it follows logically from the nature of the scheme, and there is ocomm
circumstantial evidence that class members relied on the frfutiihat casgtheplaintiffs filed
a class action lawsuit against a comptmydefrauding them, in violation of the RICO statute, by
falsely representing itself as a legal mdével marketing program, rather than a fraudulent
pyramid scheme. The Fifth Circuit found that a class was properly certifsed loa “common,
circumstantial evidence that class members relied on the fradd.at 641. It reasoned that
evidence that the class members paid the Company, in and of itself, was cirdamstasswide
evidence that each class member must have relied on the misrepresentations siveastiner
other reasonable explanation for the decision to @de Fifth Circuit alsaited approvingly to
other circuitghatreachedsimilar conclusios in comparable casasoting, for instancehat:

Similarly, inIn re U.S. Foodservice Inc. Pricing Litigatiptihe Second Circuit held

that customers whavere allegedly overbilled by a food distributor's inflated

invoices scheme could be certified as a class. It reasoned that “cusidrogray

the amount specified in an inflated invoice would not have done so absent reliance

upon the invoice's implicit representation that the invoiced amount was honestly
owed.”

18 Although PLSseem to believthat class actiorfer fraudcan never be certified, PLS’s owrses suggest otherwise.
See McManuys320 F.3d at 549 (quotingenry Schein, Inc. v. Stromho#02 S.W.3d 675, 6934 (Tex. 2002)
(explaining that courts may not “presume” that reliance ekistsacknowledging that “[t]his does not mean, of
course, that reliance or other elements of their causes of action cannotdu @asswide with evidence generally
applicable to all class members; clagigle proof is possible when clasgde evidence exists.™).
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Sedd. at 642 & n.5qciting Klay v. Human, In¢.382 F.3d 1241, 1259 (11th Cir. 2004);e U.S.
Foodservice Inc. Pricing Litig.729 F.3d 108, 119-20 (2d Cir. 2013)).

This case isubstantiallysimilar toTorresandFood ServicesAgain, Plaintiffs allege that
PLS lied to the District Attorney about the nature of their-giated checks, prompting the District
Attorney to advise them to either pay off their loan as well as cetaressing fees, or face
criminal prosecution for the bounced pakitedor hold check. Evidencefrom data maintained
by the District Attorney’s officahat each class membgaid the processing fees (on top of the
money owed on the loaig sufficientclass‘wide circumstantial evidence oéliance (Dkt. #109,
Exhibit 6).1° See Torres838 F.3d at 642 & n.5@oodservice 729 F.3d at 120 (“In cases
involving fraudulent overbilling, payment may constitute circumstantial proof iainc.”); see
alsoDesert Palacglnc. v. Costa539 U.S. 90, 100 (2003) (quotiRpgers v. Missouri Pacific R.
Co, 352 U.S. 500, 508 n.17 (195T7) Circumstantial evidence is not only sufficient, but may also
be more certain, satisfying and persuasive than direct evidend&®&donmnance is thus satisfied
as to Plaintiffs’ fraud claim to the extent it is basedPLSs misrepresentation® the District
Attorney’s office.

f. Superiority

The superiority requirement demands that “a class action is superior to othalava
methods for the fair and efficient adjudication of the controver§¥d. R. Civ. P. 23(b)(3) In
particular, a court should consider:

(A) the interest of members tife class in individually controlling the prosecution

or defense of separate actions; (B) the extent and nature of any litigatoemréog

the controversy already commenced by or against members of the clagge (C) t

desirability or undesirability of concentrating the litigation of the claims in the

particular forum; [and] (D) the difficulties likely to be encountered in the
management of the class action.

B Under this fraud theory, Plaintiff's reliance (not the DA’s) is stillsatie. See Ernst51 S.W.3d at 578 (explaining
that the misrepresentation made through an intermediary must havéreerted to reach [the plaintiff] and induce
reliance”).
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Id. “Determining whether the superiority requirement is met requires-ssfastific analysisrad
will vary depending on the circumstances of any given cagiadison v. Chalmette ReL.L.C.,
637 F.3d 551, 555 (5th Cir. 2011).

These factors weigh in favor of finding that class action is a supermhévavailable
methods to fairly and adjudite this dispute. Each individual class member has a fairly small
amount of money at issumaking the prospect that asingle member would pursue her own
action unlikely(Factor A). SeeBertulli v. Independent Ass’n of Continental Pi|j@42F.3d 290,
299 (5th Cir. 2001)considering low damages amounts in considering the likelihood that an
individual would pursue his own claimgccordBoos v. AT&T, In¢.252 F.R.D. 319, 326 (W.D.
Tex. 2008) (collecting cases). Indeed, no other actions commenced by or agaibstsradithe
classhave been filedFactors A & B) Additionally, each of the events in question occurred in
Texas and Texas law appliesaking this forum an appropriate forum for this disgbtector C).
Seealso Vine v. PLS Fin. Srvs, In@018 WL 3118691, at *24 (W.D. Tex. June 25, 2018)
(transferring the case to this District)And this case does not preseaspeciallytroubling
management or administration issyéactor D) There are no conflict ofalv issues and,sa
discussed, much of the evidence can be presented aesswide basis PLS’s conclusory
statement that “individual inquiries here would be utterly unmanageable on -anitkesdasis”
notwithstanding. CompareBertulli, 242 F.3d at 299 Regarding the manageability of the class
action, there is a possibility that some damages calculations would be burdensatméhe B
economies of class treatment of the numerous common issues weigh in favor oéatassnt”)
with Norwood v. Raytheon Co237 F.R.D. 581, 604 (W.D. Tex. 2006) (“Plaintiffs’ class
implicates numerous variations in state law, many of which could lead to t®iflic

The Court therefore usdés “great discretion” to certify theroposed Clas See Mullen

186 F.3d at 624 (explaining that the court has “great discretion in certifying and intamag
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class”);see also United States v. Gooddé7 F. App’'x 91, 9492 (5th Cir. 2016) (per curiam)
(quotingUnited States v. Har@&73 F.2d 796, 798 (5th Cir. 198@xplaining in a different context
that “if a trial judge could have reasonably come to the opposite conclusion when viaeing t
guestion as an original matter, the abuse—of—discretion standard of appellate equiegs rus to
defer to the district aat.™).

CONCLUSION
Accordingly, Plaintiff Lucinda Vine and Kristy Pond’s Motion for Classt(@ieation

[Dkt. #109] isGRANTED to the extent described herein.

IT 1S SO ORDERED.

SIGNED this 1st day of April, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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