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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

BARBARA MEIER, et al.

V. Civil Action No. 4:18ev-00615

Judge Mazzant
UHS OF DELAWARE, INC.get al.

w W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Coudre eleven motions to dismiss Plaintifféhird Amended
Complaint (Dkt. #202; Dkt. #204; Dkt. #206; Dkt.#207; Dkt. #208; Dkt. #209; Dkt. #210;

Dkt. #211; Dkt. #212; Dkt. #213; Dkt. #214). Having considered the motisand the relevant
pleadings, the Court finds thall elevenmotiors should be&lenied
BACKGROUND

On August 1, 2018, Plaintiff Meier filed her First Amended Petition in the 158th Judicial
District Court of Denton County, Tex&Bkt. #1 13). On August 272018, Defendant UHS of
Delaware, Inc. removed the case to this C(Dkt. #1).

On October 1, 2018, Plaintiffleier filed her First Amended Complaint in this Cqurt
adding Plaintiffs Madison Hough, Jason Hough, Govinda Hough, Crowell, Harvey, McRherson
Stokes, and Youn¢Dkt. #11 §1). Plaintiff Meier also addeds Defendantsiniversal Health
Services, InG.Dr. Sabahat Faheem; Kenneth Chad Ellis; Millwood Hospital LP; Dr. SejalMeht
Dr. Gary Malone; Alan B. Miller; Universal Physicians, P.A.; Bays LLC; MD Reliance, Inc.;
Office Winsome, LLG Dr. Yupo Jesse Chang; Yung Husan Yao; Dr. Quingguo Tao; Dr.

Harmanpreet ButtaBehavioral Health Management, LLOr. Jamal RafiqugHickory Trall
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Hospital, LP;Behavioral Health Connections, Indan Arrett; andWendell Quinn(Dkt. #11 72—
9).t

On April 26, 2019, without receiving leave of court, Plaintiffs filed a Second Amended
Complaint,adding Plaintiffs Diane Creel, Lynn Creel, and Jalisa G¢@&h #130 11 4, 5(}(k)).2
Plaintiffs also added Defendant Dr. Timothy T¢Dkt. #130 1 4, 10(e)).

On May 28, 2019, Plaintiffsequested leave to filheir Third Amended Complaint
(Dkt. #182). Plaintiffs maintained that the new complaint did not add new defendants or causes
of action but simply accounted faewfactual and procedural developme(idkt. #182 at pl).
Plaintiffs alsoattempted to address issues that were raised by Defendaottens to dismiss
Plaintiffs prior complaints(Dkt. #182 at pl). The Court grated Plaintiffs leave to file their
Third Amended Complaint, and it denied as moot Defentdanenty-eight motions to dismiss
and strike Plaintiffsfirst and second amended complaiikt. #197).

Under the operative, Third Amended Complaint, Plaintifiege violations of the
Racketeer Influenced and Corrupt Organizations ARtGO") against all Defendan{®kt. #183
at pp. 5556) PlaintiffSs RICO claim is their primary claim, and it is based on Plaintiffs
allegations that Defendaritsngaged in raakeering activities and conspired to fraudulently admit
and detain patients in four hospitaf®kt. #183 P 4). Plaintiffs then allege ascounts in the
alternativé violations of the Rehabilitation Act; violations of the Texas Deceptive TraaleiEes

Act (“DTPA"); violations of the Texas Health and Safety Code; violations of the Texas Mental

L Plaintiffs voluntarily dismisse®efendant Miller from the case on December 20, 2018 (£30).

2 Plaintiffs note they requested leave to amend in their responses to &wfenibtions to dismiss (Dk#157 at
pp.1-2).



Health Code; False Imprisonmengivil Conspiracy Negligence; Gross Negkence; and
violations of the Texas Civil Practice and Remedies Gbdte #183 at pp. 90-1175).

After Plaintiffs filed their Third Amended Complaint, Defendants filed their mottons
dismiss as follows:

- On June 26, 2019, Defenda®dbahat Faheefilted a Motion to Dismisdor lack of
subject matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1) and for
failure to state a claim upon which relief may be granted under Federal Rtilalof
Procedrre 12(b)(6)(Dkt. #202). Plaintiffs responded on July 10, 2Q¥kt. #218).
Defendant Faheefiiled a reply on July 17, 201@kt. #231).

- On July 2, 2019,DefendantSejal Mehtafiled Rule 12(b) Motions to Dismiss
(Dkt. #204). On July 24, 2019, Plaintiffs filed an omnibus response to all Defehdants
motions to dismiss, includin@efendant Mehta motion (Dkt. #236) Defendant
Mehtafiled a reply on August 8, 201®kt. #240).

- On July 2, 2019DefendantGary Malonefiled a Motion to Dismiss Piatiffs’ Third
Amended Complain{Dkt. #206). On July 24, 2019, Plaintiffs filed an omnibus
response to all Defendants’ motions to dismiss, inclubiefgndant Malon'e motion
(Dkt. #236). Defendant Malone filed a reply on August 8, 2WQ. #240).

- On July 2, 2019, Defendants Universal Health Services, MdH$%’), UHS of
Delaware, Inc.“UHSD”), Behavioral Health Connections, IntBHC”), Jan Arnett,
and Wendell Quinn (collectively;UHS Defendanty filed a Motion to Dismiss
Plaintiffs’ Third Amended Complairpursuant to Rule 12(b)(§Pkt. #207). On July
24, 2019, Plaintiffs filed an omnibus response to all Defendam$ions to dismiss,
includingthe UHS Defendantsnotion (Dkt. #236) The UHS Defendantded a reply
on August 8, 2019Dkt. #239.

- OnJuly 2, 2019Defendantlamal Rafiqudiled a Motion to Dismis$or lack of subject
matter jurisdiction under Federal Rule of Civil Procedure 12(b)(1) and fardaib
state a claim upon which relief mag granted under Federal Rule of Civil Procedure
12(b)(6) (Dkt. #208) On July 24, 2019, Plaintiffs filed an omnibus response to all
Defendants motions to dismiss, includinBefendantRafiques motion(Dkt. #236).
DefendanRafique filed a reply on August 8, 20(Dkt. #249).

- On July 2, 2019DefendantHarmanpreet Buttdiled a Motion to Dismiss Plaintiffs
Third Amended Original Complaint pursuant to Rule 12(b)(6) of the Federal Rules of
Civil ProcedurgDkt. #209). On July 24, 2019, Plaintiffs fled an omnibus response to

3 Though not causes of action, Plaintiffs also list Respon8apérior and Exemplary Damages Cap Busting as
“counts in the alternative.E.g, Turner v. Upton Cty.915 F.2d 133, 138 n.7 (5th Cir. 1990) (stating that respondeat
superior itself is not a cause of actioBllzer Carbomedics, Inc. v. @Zardio-Devices, Inc, 257 F.3d 449, 461 (5th
Cir. 2001) (stating thad claim forpunitive damages is not a separate cause of action).



all Defendantsmotions to dismiss, includingefendanButtar s motion (Dkt. #236)
DefendanButtarfiled a reply on August 8, 201®kt. #244.

On July 2, 2019, Yupo Jesse Chang, Universakielans, PA, Dr. Says, LLC, MD
Reliance, Inc., and Office Winsome, LLC (collectivél;hang Defendants filed a
Motion to Dismiss Plaintiffs Third Amended Original Complaint pursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedufiekt. #210). On July 24, 2019,
Plaintiffs filed an omnibus response to all Defendamtistions to dismiss, including
the Chang Defendantmotion (Dkt. #236) The Chang Defendants filed a reply on
August 8, 2019Dkt. #245).

On July 2, 2019DefendanQuingguo Tadiled a Motion to Dismiss PlaintiffsThird
Amended Original Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil
ProcedurgDkt. #211) On July 24, 2019, Plaintiffs filed an omnibus response to all
Defendants motions to dismiss, includingpefendant Tas motion (Dkt. #236)
Defendant Tadiled a reply on August 8, 20(®kt. #246).

On July 2, 2019DefendantTimothy Tomfiled a Motion to Dismiss PlaintiffsThird
Amended Original Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil
ProcedurgDkt. #212) On July 24, 2019, Plaintiffs filed an omnibus response to all
Defendants motions to dismiss, includin@pefendantTonm’s motion (Dkt. #236).
DefendanifTom filed a reply on August 8, 20(®kt. #247).

On July 2, 2019DefendantYung Husan Yadiled a Motion to Dismiss Plaintiffs
Third Amended Original Complaint pursuant to Rule 12(b)(6) of the Federal Rules of
Civil ProcedurgDkt. #213). OnJuly 24, 2019, Plaintiffs filed an omnibus response to
all Defendants motions to dismiss, includinBefendantYao's motion (Dkt. #236).
Defendant Yadiled a reply on August 8, 201(®kt. #248§.

On July 2, 2019Defendants Mayhill Hospital, Millwood Hospital, Hickory Tralil
Hospital, Behavioral Hospital of Bellaire, and Kenneth Chad Ellis (collegtiv
“Hospital Defendants filed a Motion to Dismiss pursuant to Rule 12(b)(1) and/or 12
(b)(6) (Dkt. #214) On July24, 2019, Plaintiffs filed an omnibus response to all
Defendants motions to dismiss, includinghe Hospital Defendaritsmotion
(Dkt. #236). The Hospital Defendants filed a reply on August 8, PDEB #243).

As Plaintiffs note in their omnibus response, each motion to dismiss makes similar

arguments but with a few differenc@kt. #236 at p. 3 n.8)All the motions to dismiss make the

argument that: (1) PlaintiffdiRICO claim should be dismissed under either Federal Rule of Civil

Procedure 12(l¢)) or 12(b)(6);and(2) Plaintiffs Rehabilitation Act clainshould be dismissed

under Rule 12(b)(6) Several of Defendantmotions to dismiss also argue that the Court should

refuse to exercise supplemental jurisdiction d¥aintiffs statelaw clains.
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In addition to the common grounds for dismissal listed above, Defendant Malone
separatelyasserts thaPlaintiffs complaint should be dismissashder Rule 12(b)(2),Rule
12(b)(3), Rule 12(b)(4), and Rule 12(b)(5).

LEGAL STANDARD S

The following legal standards are relevant to nearly all of the motions to disxaisst for

theRule 12(b)(5) standard, whighirelevant only to Defendant Malorsemotionto dismiss

|.  Federal Rule of Civil Procedure 12(b)(1)

Federal Rule of Civil Procedure 12(b)(1) authorizes dismissal of a caseKaflsubject
matter jurisdiction when the district court lacks statutory and constitutional powejudicate
the case.Home Builders Asa of Miss., Inc. v. City of Madispi43 F.3d 1006, 1010 (5tir.
1998). If a Rule 12(b)(1) motion is filed in conjunction with other Rule 12 motions, the Cdurt wi
consider the jurisdictional attack under Rule 12(b)(1) before addressindtacly @n the legal
merits. Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001).

In deciding the motion, the Court may consitidr) the complaint alone; (2) the complaint
supplemented by the undisputed facts evidenced in the record; or (3) the complaarhsufgd
by undisputed facts plus the [C]owrtesolution of disputed factsLane v. Halliburton 529 F.3d
548, 557 (5th Cir. 2008yuotingBarrera-Montenegro v. United States4 F.3d 657, 659 (5th Cir.
1996)) The Court will accept as true all welleaded allegations set forth in the complaint and
construghose allegations in the light most favorable to the plainfifiman v. United State26
F.3d 592, 594 (5th Cir. 1994). Once a defendant files a motion to dismiss under Rule 12(b)(1) and
challenges jurisdiction, the party invoking jurisdiction has the burden to establishtsubjéer
jurisdiction. SeeMenchaca v. Chrysler Credit Corp13 F.2d 507, 511 (5th Cir. 1980The

Court will grant a motion to dismiss for lack of subject matter jurisdiction only if it apeatain



that the claimant cannot prove a plausible set of facts to support a claim that walddteo
relief. Lang 529 F.3d at 557.

ll.  Federal Rule of Civil Procedure 12(b)(6)

The Federal Rules of Civil Procedure require that each claim in a complaineiatkibrt
and plain statement . showing that the pleader is entitled to relidfep. R.Civ. P.8(a)(2). Each
claim must include enoughdaual allegationsto raise a right to relief above the speculative [&vel.
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007).

A Rule 12(b)(6) motion allows a party to move for dismissal of an action when the
complaint fails to state a claim upon whirelief can be granted=ep. R.Civ. P.12(b)(6). When
considering a motion to dismiss under Rule 12(bj{@) Court must accept as true all wakaded
facts intheplaintiff’s complaint and view those facts in the light most favorable to theifflaint
Bowlby v. City of Aberdee681 F.3d 215, 219 (5th Cir. 2012). The Court may conSither
complaint, any documents attached to the complaint, and any documents attachecstmihe®m
dismiss that are central to the claim and referenced by thplamt” Lone Star Fund V (U.S.),
L.P. v. Barclays Bank PLG94 F.3d 383, 387 (5th Cir. 2010). The Court must then determine
whether the complaint states a claim for relief that is plausible on its fécelaim has facial
plausibility when the plaitiff pleads factual content that allows the ¢Git to draw the reasonable
inference that the defendant is liable for the misconduct alleggdnzalez v. K 577 F.3d 600,
603 (5th Cir. 2009) (quotingshcroft v. Igbal556 U.S. 662, 678 (2009)).But where the well
pleaded facts do not permit the fiift to infer more than the mere possibility of misconduct, the
complaint has allegedbut it has notshow[n]—that the pleader is entitled to reliéf.lgbal,
556 U.S. at 679 (quotingeBb. R.Civ. P.8(a)(2)).

In Igbal, the Supreme Court established a-step approach for assessing the sufficiency

of a complaint in the context of a Rule 12(b)(6) motidfirst, he Gurt should identify and
6



disregard conclusory allegations, for they aret“entitled to the assumption of trdthHgbal, 556
U.S. at 664.Second, the @Qurt “consider[s] the factual allegations in [the complaint] to determine
if they plausibly suggest an entitlement to reliefd. “This standardsimply calls for enough
facts to raise a reasonable expectation that discovery will reveal evideneenet#ssary claims
or elements. Morgan v. Hubert335 F. App’x 466, 470 (5th Cir. 200@)itation omitted) This
evaluation will“be a contextspecific task that requires the reviewicmurt to draw on its judicial
experience and common sefiségbal, 556 U.S. at 679.

Thus, ‘tJo survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, tetae a claim to relief that is plausible on its fdteld. at 678 (quoting
Twombly 550 U.S. at 570).

A. Federal Rule of Civil Procedure 9(b)

Rule 9(b) states'[i]n alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake. Malice, intent, knowleddeyther conditions of a
persons mind may be alleged generdlly=ED. R. Civ. P. 9(b).

Rule 9(b)s particularity requirement generally means that the pleader must sethtorth
“who, what, when, where, and hbwf the fraud allegedUnited States ex rel. Williams v. Bell
Helicopter Textron, In¢.417 F.3d 450, 453 (5th Cir. 2005). A plaintiff pleading fraud must
“specify the statements contended to be fraudulent, identify the speaker, state whieeraridav
statements were made, and explain why the statements were fratiddiEmimann Holdings Ltd.

v. Lucent Techs. Inc302 F.3d 552, 5645 (5th Cir. 2002). The goals of Rule 9(b) are to
“provide[] defendants with fair na of the plaintiffs claims, protect[] defendants from harm to
their reputation and goodwill, reduce[] the number of strike suits, and prevent{iiffdairom
filing baseless claims. U.S. ex rel. Grubbs v. Kanneggn®ié5 F.3d 180, 190 (5th Cir. 2009)

(citing Melder v. Morris 27 F.3d 1097, 1100 (5th Cir. 1994)). Courts are to read Rules9(b)
7



heightened pleading requirement in conjunction with Rule€ 8fakistence on simple, concise,

and direct allegationdVilliams v. WMX Techs., Ind12 F.3d 175, 178 (5th Cir. 1997). However,

this requirementdoes not feflect a subscription to fact pleadifig.Grubbs 565 F.3d at 186.
Failure to comply with Rule 9(b§ requirements authorizes the Court to dismiss the

pleadings as it would for failure to state a claim under Rule 12(l)f@jed States ex rel. Williams

v. McKesson Corp No. 3:12CV-03718B, 2014 WL 3353247, at *3 (N.D. Tex. July 9, 2014)

(citing Lovelace v. Software Spectrum, |ié8 F.3d 1015, 1017 (5th Cir. 1996)).

M. Federal Rule of CivilProcedure12(b)(5)

Federal Rule of Civil Procedure 12(b)(5) provides that a party may filed a motmntiss
for insufficient service of process. A district court hasoad discretion to dismiss an action for
ineffective service of processKreimerman v. Casa Veerkamp.A. de C.V.22 F.3d 634, 645
(5th Cir. 1994). Federal Rule 4(m) permits dismissal of a suit if the plaintiff tiaiferve a
defendant within 90 days of filing, but provides thdtthe plaintiff shows good cause for the
failure, the court shall extend the time for service for an appropriate gefed.R.Civ.P.4(m);
Gartin v. Par Pharm. Cos., Inc289 F. Appx 688, 692 (5th Cir. 2008per curiam. “[G]ood
cause under Rule 4(m) requires at least as much as would be required exshsable neglect,
as to which simple inadvertence or mistake of counsel or ignorance of the rules dseslhot
suffice’ Gartin, 289 F. Appx at 692 (citing.ambert v. United Stated4 F.3d 296, 299 (5th Cir.
1999)).

ANALYSIS

In denying Defendant®leven motions to dismisig@ Court first addresses and rejects the
argument of several Defendants that the Court lacks subpter jurisdiction over Plaintiffs
RICO claim because Plaintiffs do not haVganding under RICO(Dkt. #202; Dkt.#204;

Dkt. #206; Dkt.#208; Dkt.#214). The Court then rejects the argumentatif Defendantghat
8



Plaintiffs’ claims should be dismissed under Rule 12(b)(6) for failure to state a claim, tiNext
Court rejects the argument of several Defendahist the Court shouldefuse to exercise
supplemental jurisdiction ovedrlaintiffs statelaw claims (Dkt. #202; Dkt.#204; Dkt. #208;
Dkt. #214).

Finally, the Court addressasd rejects Defendant Maldeargumentsin the alternative
for dismissalunder Rule 12(b)(3and Rule 12(b)(5]Dkt. #206). The Court will not consider
Defendant Malone argument that dismissal under Rule 12(b)(3) is appropaiathis time
because both Defendant Malone and Plaintiffs insufficiently briefed thisfiestree Court. And
Defendant Malone requesfor Rule 12(b)(5)dismisal is deniedsincePlaintiffs adgood cause
for their untimely service of process.

l.  Rule 12(b)(1) Is Not the Appropriate Vehicle for DefendantdViotionsto Dismiss

SeveralDefendants allege th#te Court must dismiss PlaintiffRICO claims for lack of
subjectmatter jurisdiction undeRule 12(b)(1). Defendants submit that Plaintiffs do not have
“standing under RICOfor two reasons: (1) Plaintiffs do not haveadid cause of action undé&s8
U.S.C. 8§ 1964(c)and (2)Plaintiffs have failed to show proximate cause between the alleged harm
and theclaimed RICQviolation Okt. #202 at p. 14-15 Dkt. #204 at ppl17,20, 25; Dkt#206 at
pp. 6, 12 16, Dkt. #208 at pp6—9; Dkt. #214 at p. 15) Becauseeither of these alleged pleading
defectsarequestion®f subjectmatter jurisdictior—i.e., thepowerof the Court to hear the case
Rule 12(b)(1) is not the proper vehicle for Defendachsillenge.

In Lexmarkinternational Inc. v. Static Control Components, Ing72 U.S. 118 (2014)
the United States Supreme Codidrified the nature of prudential standing. In doing so, the
Supreme Couraddressedvhether a party lack of“statutory standifgor a partys deficient
pleading ofproximate causatioare issues of subjentatter jurisdiction The Supreme Court

unambiguously and unanimously held that they are not.
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The Supreme Court noted that it hattasionallyreferred ¢ “statutory standing,or the
guestion of whether a plaintiff fell within the class ofiptdfs Congress had authorized to sue
under a statute, and treated the quest®affectively jurisdictionalLexmark 572 U.S. at 12&
n.4. Disclaimingthat treatmenthe unanimous Couekplainedhat*statutory standirigis simply
a question of whethenalid cause of actioexists—a question thdtdoes not implicate subject
matter jurisdictionj.e., the courts statutory or constitutionpbwerto adjudicate the caseld. at
128 n.4 (emphasis in original) (quotigrizon Md. Inc. v. PubServ. Comrm of Md, 535 U.S.
635, 64243 (2002)).And the Supreme Couappliedthesamereasoning to proximate causation,
whichis justan*“element of the cause of action under the statute” 1d. at 134 n.gciting Steel
Co. v. Citizens for a Better Eny%23 U.S. 83, 89 (1998)).

Here, severaDefendants argue thaismissal for lack of subjechatter jurisdiction is
appropriate since Plaintiffs do not hasanding under RICChecause: (1plaintiffs cannot show
injury to their business or property as requit@tiave a clainunder § 1964(c); and (Zplaintiffs
cannotshow proximate cause between the alleged harm and the claimedviRi&®n. E.g,
(Dkt. #202 at pp. 1415). But as the Supreme Court explained.@xmark neither implicate the
power of the Court to hear the cas¢hey simply go to the question of whether Plaintiffs may
survive a motion to dismiss under Rule 12(b)(6). 572 U.S. at 128 n.4, 134 n.6.

The Fifth Circuit has recognizddexmarkin the RICO context explaining that although
parties and courtsften referred td RICO Act standing or “statutory standin,courts “should
avoid using that terinsince it is not a question that implicates subjeatter prisdiction. Gil
Ramirez Grp., L.L.C. v. Hougndep. Sch. Dist.786 F.3d 400, 409.8 (5th Cir. 2015)(citing
Lexmark 572 U.S. at 128 n.4¥ee alsdHumphrey v. GlaxoSmithKline PL.G05 F.3d 694, 701

(3d Cir. 2018)“Because thifRICO] case does not involve Article Il standing, but rather presents

10



an issue of statutory standing, subject matter jurisdiction is not implicated,hanpatties
incorrectly relied on Rule 12(b)(1); Safe Streets All. v. Hickenloop&59 F.3d 865, 887 (1ot
Cir. 2017) (“Of course, what we once calleRICO standing or ‘statutory standingwe now
properly characterize as the usual pleaditagie inquiry: whether the plaintiff has plausibly pled
a cause of action under RICD*

Defendants challenge of PlaintiffsRICO claimis appropriate for a motion to dismiss
under Rule 12(b)(6), but it is not appropriate under Rule 12(b)@ince theallegedlack of a
valid cause of action undgr1964(c)and failure tqpleadproximate causare notquestions of the
Court’s power to adjudicate this case, Defendamistions to dismiss for lack of subjechatter
jurisdiction under Rule 12(b)(1are denied (Dkt. #202; Dkt.#204; Dkt.#206; Dkt.#208;
Dkt. #214).

ll.  Plaintiffs Have Alleged Sufficiert Facts to Overcome DefendantdViotionsto Dismiss Under
Rule 12(b)(6)

After reviewing the Third Amende@omplaint, the motiosito dismss, the responsgand
the repies the Court finds thallaintiffs havestated plausible claims for purposes of defeating a
Rule 12(b)(6) motion to dismiss.

lll.  TheCourt Continues toExerciseSupplemental Jurisdictionover Plaintiffs’ StateLaw Claims

Several Defendants argue that the Court should refuse to exertipplemental

jurisdiction—even if the Court does not dismRkintiffs’ federal claims—because Plaintiffs have

4In Sheshtawy v. Gray97 F. Appx 380 (5th Cir. 2017]per curiam) the Fifth Circuit affirmed the district coust
Rule 12(b)(1dismissal of the plaintiffsRICO claimsand noted in dictum that it would have also affirmed the district
court’s dismissal on Rule 12(b)(6) grounds. 697 F."A@p 382 n.4. Taheextent that the Fifth Circug holding in
Sheshtawygonflicts with its holding and reasoning@il Ramirez the Court notes th&heshtawyas not designated
for publication ands not precedential except under the limited circumstances set fdsti IBIR. R. 47.5.4 The
Court also notes that withfBheshtawy the Fifth Circuit favorably cited tits opinion inGil Ramirez 697 F. Appx

at 382.

5> Defendants do not allege that Plaintiffs lack Article Ill standing to brinig RH€O claim and the Court is satisfied
thatat the pleading stagthey do. Defendants12(b)(1) argument is focused exclusively statutory standirigand
proximate caug#on.
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made novel arguments under various state [®k& #202at pp. 2428 Dkt. #204at pp. 36-31;
Dkt. #208at pp. 1516, Dkt. #214atpp. 31-32). The Court disagreesdwill retain supplemental
jurisdiction over Plaintiffs statelaw claimsat this time

Section1367—the supplementglrisdiction statute-states:

[l]n any civil action of which the district courts have original jurisdiction, the

district courts shall have supplemental jurisdiction over all other claims that are so

related to claims in the action within such original jurisdiction that they form part
of the same case or controversy under Article Il of the United States f0tasti

28 U.S.C. § 136(a). Exercising or declining supplemental jurisdiction ung8dr367is within the
Court’s discretion.Wilson v. Tregre787 F.3d 322, 326 (5th Cir. 2015). The Court looks to both
the statutory factorsnder§ 1367andthe commontkaw factorsin determinng whether to exercise
supplemental jurisdiction.Enochs v. Lampasas Cty41 F.3d 155, 15&9 (5th Cir. 2011)
Because both the statutory and comrema factors weigh in favor of exercising supplemental
jurisdiction, the Court will continue texercise supplemental jurisdiction over Plaintiffatelaw
claims.

A. Statutory Factors

The only relevant statutory factor here is 8§ 18%24), which states that the Court may
decline to exercise supplemental jurisdiction when a claim raisesel or complex issue of State
law.b 28 U.S.C. § 134¢)(1). Defendants argue that Plaintiffs make novel arguments under state
law in an “effort to morph [] gardewvariety’ statelaw claims into“something much more

insidious.” E.g, (Dkt. #202 at p. 27). The Court is not persuaded that Plaintifésatelaw

6 Defendants arguinat another statutory factaeighsin favor of refusing to exercise supplemental jurisdictibat

the Courthas dismissedll claims over which it has original jurisdictio28 U.S.C. 8§ 136(£)(3). Because the Court
is not dismissing Plaintiffs’ federal claims, the Court does not aslthessstatutory factor. And since Plaintiffs’ RICO
and Rehabilitation Act claims hagervived Defendants’ motions to dismiss, there is no concern thatiffdastate

law claims “substantially predominatefjver the claim or claims over which the district court has original
jurisdiction” 28 U.S.C. § 136(¢)(2).
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claims—which Defendants acknowledge are basetigandenvariety’ causes of actier-are too
novel or complex for the Court to exercise supplemental jurisdiétibhe statutory factsreigh
heavilyin favor of exercising supplemental jurisdiction.

B. CommonLaw Factors

To consider theommonlaw factors the Courtiooks tothe impact exercising or refusing
to exercise supplemental jurisdiction would have on judicial economygogéence, fairness, and
comity. Enochs 641 F.3dat 159 (citing Carnegie-Mellon Univ. v. Cohill 484 U.S. 343, 350
(1988). Defendantslid not address these factors, and the Court findshbatommoraw factors
weigh in favor of exercisingupplemental jurisdictian

IV.  Defendant Malonés Motion to Dismiss on Rule 12(b)(3nd Rule 12(b)(5) Grounds Is Denied

In addition to moving for dismissal under Rule 12(b)(1) and Rule 12(I@kEndant
Malonearguses in the alternative thalismissalis also appropriatander Rule 12(b)(3) andule
12(b)(5)8 Defendant Malone’s motion to dismiss on these alternative grounds is denied.

A. The Rule 12(b)(3) Issu&Vas Insufficiently Briefed

DefendantMalone spadsabout one page in his thirfive page motion addressing venue

andhe relegaté his entire argument that venirethe Eastern District of Texas is not propzia

7 Plaintiffs’ stae-law claims are based on Defendants’ alleged DTPA violations, violatibtie Texas Health and
Safety Code, violations of the Texas Mental Health Code, False ImprstyCivil Conspiracy Negligence, Gross
Negligence, and violations of the Texas CRiiactice and Remedies Caodxkt. #183 at pp. 96111). These certainly
fall under the umbrella of gardesriety claims, and Defendants do not explain how Plairttifiissmogrifiedthem
into novel issues of state law.

8 Defendant Malone also moved for dismissal under Rule 12(b)(2) and Rule4)2(B)though Defendant Malone
requested dismissal under Rule 12(b)(2), he failed to brief this isstieef Court’s consideration. nél Defendant
Malone never argued that process was insufficient under 12@éther, Defendant Malone’s argument is that
serviceof process was insufficient under Rule 12(b)(3ht. #206 PP 53-54). So the Court does not consider whether
dismissal is apppriate under Rule 12(b)(4)See5B CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL
PRACTICE AND PROCEDURES 1353 (3d ed.2019 (“At the outset it is necessary to distinguish the motion under Rule
12(b)(4) from that under Rule 12(b)(5). An objection uridlele 12(b)(4) concerns the form of the process rather than
the manner or method of its service.. A Rule 12(b)(5) motion is the proper vehicle for challenging the mode of
delivery or the lack of delivery of the summons and complaint. Other thaedhses in which it is confused with a
motion under Rule 12(b)(5), a motion under Rule 12(b)(4) is fairly"jare.
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single paragrapliDkt. #206 P 52). In responsePlaintiffs maketwo, conclusory statements
show that venue is proper: (ARICO has an extremely broad venue provisjand (2)“[I] ike
most of us in the DFW, greater Sherman area, Malone is not very far awayhe Court.
(Dkt. #127 at p. 30; Dkt. #159 at pp. 30-31).

Conceivably, argunms exist that venue is proper or improex toDefendant Malone.
But it is not the Court’s duty to makiee partiesarguments for them, especialthhenDefendant
Malone and Plaintiffhadthree opportunities to fully brief thisssue(Dkt. #123 & Dkt. #127;
Dkt. #134 & Dkt. #159;Dkt. #206 & Dkt. #236) SeeMendoza v. A&A Landscape & Irrigation,
LP, No. 4:12CV-562, 2013 WL 12403556, at *2 (E.D. Tex. Nov. 26, 20(3) is not the
obligation of the Court to make arguments[tdre partie§ behalf, and find legal precedent to
support those arguments, especially in light of the fact[thatpartief had ample time to brief
the Court!). Because this issuwas insufficiently briefed by both Defendant Malone and
Plaintiffs, the Court will notonsider Defendant Malorge motion to dismiss oRule 12(b)(3)
grounds at this timé?

B. Defendant Malone Is Not Entitled to DismissalUnder Rule 12(b)(5)

Defendant Malone is also not entitled to Rule 12(b)(5) dismissal for insuffseevice of
process As Defendant Malon@otes,although it was untimelfhe was served with sufficient
process on February 27, 20(3kt. #206 [P 54). Where a plaintiff fails to serve a defendant.
timely mannerthe Courtmustextend time for service where good cause existhere good cause

does not exist, the Coumayuseits discretion to extend time for servic&artin, 289 F. Appx

9 Rather than fully address this argument in their omnibsgomse to Defendants’ motions to dismiss, Plaintiffs
relegated their discussiorf @enue to a footnote, which incorporated Plaintiffs’ prior argunwn the subject
(Dkt. #236 at p. 8 n.10).

10 pefendant Malonenay file a motion for leave so that he may file—fully briefed—renewed motion to dismiss
under Rule 12(b)(3).
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at 692 (quotingThompson v. Browr®1 F.3d 20, 21 (5th Cir.1996)Because goodause existed
for Plaintiffs untimely service of process, the Court must extend time for selVice.

Plainiffs establishedhat in November of 2018, Defendant Malone was sentiaer
request with two copies of the lawsuit via certified nf@kt. #159 at p. 7)> Defendant Malone
signed the return receigiut ultimately, failed to respond the waiver of servicgDkt. #159 at
pp. ~8). Plaintiffs were negotiatingwith counsel for several other defendamisthis case
regarding waiver of service of procggxt. #159 at p. 7). Defendant Malone had beemiified
as being represented by the same couiiddl #159 at p. 7). Plaintiffs believetiat Defendant
Malone might be willing to waive servia# process, just as other defendaeizresented by this
counsehadagreed to dgDkt. #159 at p. 7).Onceit became clear that Defendant Malone would
not be waiving servicd®laintiffsacted diligently tgersonally serve Defendant Maldixkt. #159
atp. 7).

“To establish good cause, a litigant must demonstiakeast as much as would be required
to show excusable neglect, as to which simple inadvertence or mistake of cougsetarce of
the rules usually does not suffite.Sys. Signs Supplies v. U.S. Deay Justice 903 F.2d 1011,
1013 (5th Cir. 1990jquotingWinters v. Teledyne Movible Offshore, |n€76 F.2d 1304, 130
(5th Cir.1985)) Good cause for untimely service of process likely exists whieeeplaintiff has
acted diligently in trying to effect service or there are understandable migigatcumsances
....” 4B CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE

§ 1137 (4th ed. 2019) “Should the plaintifs attempt to use the waiver procedure prove

1 The Court otes that even if these circumstances had not constituted good cause, theoDilitiave used its
discretion toextend time for service of process heBaeThompson9l F.3dat21.

12 0Once again, Plaintiffs incorporated their prior argument on the sulfjsetvice of process from their responses to
Defendant Malone’s motions to dismiss Plaintiffs’ first and seconaddetecomplaint§Dkt. #236 at p. 8 n.10).
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unsuccessful and cause the plaintiff to missRbhke 4(m)deadline, the digence with which the
plaintiff has been pursuing service should determine whether the court will grantasiexfor
good cause].”ld.

Plaintiffs diligently pursued service against Defendant Malone, and Defendant Malone
does not make an argument to the contrary. Plaintiffs had afgibodbeliefF—given negotiations
with counsel forseveralother &efendants who were purportedly representing Defendant Malone
at the time—that Defendant Malone might waive service of pro¢egs. #159 at p. 7).Defendant
Malonés only retort isthat once thirty days had passed from his receipt ofwher request,
Plaintiffs could no longehave a goodaith belief thathewas going to waive servid®kt. #206
at p. 34 n.10). Defendant Malone cites ndhatity for this proposition Defendant Maloris
opinion is not sufficient to contradidhe factual history provided by Plaintiffs showing their
diligence in pursuing serviceNor was Plaintiffs failure to timely serve Defendant Malone due
to “simple imdvertencéor “ignorance of the rulés.Because good cause exists to extend the time
for service of processhe Court denies Defendant Malosenotion to dismiss on Rule 12(b)(5)
grounds.

CONCLUSION
It is thereforeORDERED that:
- Defendant Sabahat Faheanviotion to Dismiss for lack of subject matter jurisdiction
under Federal Rule of Civil Procedure 12(b)(1) and for failure to state a claim upon

which relief may be granted under Federal Rule of Civil Procedure 12(b)(6)
(Dkt. #202);

- Defendant Sejal MehtaRule 12(b) Motions to Dismig®kt. #204);

- DefendantGary Malonés Motion to Dismiss PlaintiffsThird Amended Complaint
(Dkt. #206);

- The UHS Defendants Motion to Dismiss Plaintiffs Third Amended Complaint
pursuant to Rule 12(b)(@Pkt. #207);
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Defendantlamal Rafiques Motion to Dismiss for lack of subject matter jurisdiction
under Federal Rule of Civil Procedure 12(b)(1) and for failure to state a claim upon
which relief may be gr#ed under Federal Rule of Civil Procedure 12(b)(6)
(Dkt. #208)

Defendant Harmanpreet Buttas Motion to Dismiss Plaintiffs Third Amended
Original Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(Dkt. #209);

The Chang Defedants Motion to Dismiss Plaintiffs Third Amended Original
Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure.
(Dkt. #210)

DefendantQuingguo Tats Motion to Dismiss Plaintiffs Third Amended Original
Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(Dkt. #211);

DefendantTimothy Tomis Motion to Dismiss Plaintiffs Third Amended Original
Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(Dkt. #212);

Defendantyung Husan Yas Motion to Dismiss PlaintiffsThird Amended Original
Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
(Dkt. #213);and

TheHospital Defendantdviotion to Dismiss pursuant to Rule 12(b)(1) and/or 12 (b)(6)
(Dkt. #214),areherebyDENIED.

SIGNED this 2nd day of December, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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