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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

DOMAIN PROTECTION, LLG

Civil Action No. 4:18ev-792
JudgeMazzant

V.

SEA WASP, LLC, ET. AL.

w W W W W W

MEMORANDUM OPINION AND ORDE R

The procedural history in this case is needlessly complic&iahtiff Domain Protection,
LLC filed a Motion for Preliminary Injunction (Dkt. #54), seeking to stop Defendaat\8asp,
LLC from locking its access tomain hames in its possessidrhe corresponding response and
reply were timely filed but a sueply was not. Sea Waspbsequentlfiled two motions seeking
leave to file a sureply (Dkt. #79; Dkt. #83and one tdile additional briefing(Dkt. #120).
Domain Protection opposes tleesfforts and moves to strike one of tmeotions for leave
(Dkt. #817).

While the Court does not appreciate Sea Wasp’s failutartely file its briefs in the
interest of justicethe Court will consider Sea Wasp’s ldiled briefsnevertheles. After all, the
motion isbeingdecided without &earingwhere Sea Wasp may havaéseal these argumentsSee
Kaepa, Inc. v. Achilles Corp76 F.3d 624, 628 (5th Cir. 1996) (quoti@gmmerce Park at DFW
Freeport v. MardianConstr.Co, 729 F.2d 334, 342 (5th Cir. 1984)) (“If no factual dispute is
involved, however, no oral hearing is required; under such circumstances the padiesinée
given ‘ample opportunity to present their respective views of the legedsisavolved.”). The
Court has thus considered all pleadings filed in connection with the motion for prejyiminar

injunction, which will be granted.
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BACKGROUND'?!

The internet is “an electronic communications network that connects computerksetwor
and organized computer facilities around the world.Internet MERRIAM-WEBSTER
https://www.merriamwebster.com/dictionary/Internéast visited July 11, 2019) To access a
website, usemnust connedheir home computeo the onehostingthe site This is dondy typing
the website’s “Internet Protocol Address” (the “IP Addressd)string of numbers that identifies
the computer where the website is housé@to Internet Exploreor another web browseiSee
IP Address TEcH TERMS COMPUTER DICTIONARY, https://techterms.com/definition/ip_address
(last visited July 11, 2019) (listing “67.43.14.98” as an example). BecauPBeaadressnay be
difficult to remembe, website ownergypically obtain an alph@umeric “domain name” that users
can typereachto their website and that might be easier to remember, such as “googlg.deuot
simply, an “IP address,” isomparableo a ninedigit phone numbeeand a “domain name” is
comparable tohe name saved on a cell phone for that number.

A party can secure the rights to use a particular domain name in one of two liveas
register a brantiew domain name with a “registratfie partyresponsible for maintaining the
registrationof domain names Or, it can purchase an existing domasmme from the party who
has registered that namealso known as the “registrant” or “registered name hold&&qyistered
name holders can earn money from the domain names in their possession by selliog them

directing them to placeholder sites where ads are placed and monetized.

1 The background section is based on the undisfats reflected in the recardhich includesvidence that may
be proper to consider on this motion but not at.tria¢e Sierra Club, Lone Star Chapter v. F.D,| 992 F.2d 545,
551 (5th Cir. 1993) (explaining that “a district court may issue a prairpiinjunction without an evidentiary heagin
when the facts are not in dispute. Furthermore, at the preliminary imjorattige, the procedures in the district court
are less formal, and the district court may rely on otherwise inadieissiidence, including hearsay evidetice
(citation omitteq.



Domain Protection ighe registered name holder fover 50,000 domain names (the
“Domain Names”Wwhile Sea Wasyis theregistrar over those nameshis suit concerns whether
Sea Wasp is encroaching on Domain Protectiprigrietary interest in the Domain Names by
placing an executive lock on them, which prevents Domain Protection fromgstlé Domain
Names or updating their registration information. Sea Wasp insists that Dom&atien lacks
any proprietary interésn the Domain Names in light of a dispute over their ownership.

A summaryon how Domain Protection came into possession of the domain naeydse
helpful at this point. In 2014,three parties fileguit in the Northern District of Texaagainst
JeffreyBaronand one of his companiés misappropriatingheirdomain namesThecourt found
Baron to be a vexatious litigator and, thins basis, appointed a receiver over his assets while the
dispute was pending (Dkt. #54, Exhibit 15). eTtourt als@ppoineda receiver (the “Receiver”)
over assets belonging to Novo Point, LLC (“Novo Point”) and Quantec, (Q@antec”)
(collectively, the “LLCs"), two limited liability companies with ties to Barddkt. #54, Exhibit
13). The LLCs’ assets included the Domain Namé&key were handed over to the Recemgia
result

Baronargued that theourtlacked jurisdiction to enter the receivership order, and the Fifth
Circuit agreed.This prompted thdistrict courtto unwindthe receivershifthe “Unwind Order”)
(Dkt. #54, Exhibit 17) Assetsheld in Baron’s hame would returnedto him. But it was not
apparenivhom toreturn the LLC5assetdo in light of a dispute over who could properly &mt
them Without resolving the dispute, the coditected the Receiver to retuitle Domain Names
to Lisa Katz,the Local Operations Manager for the Ll4.CKatz was entrusted to manage the
LLCS’ assets, including the Domain Names, until the dispute over control of the LaE€s w

resolved(Dkt. #54, Exhibit 14 at pp. 4-5 n.2; Dkt. #54, Exhibit 17).



BaronaffiliatesMike Robertson and David McN4githe “Baron Affiliates”)tried toinduce
the registrar over the Domain Nam&gbulous.com (“Fabulous)nto giving them control of the
Domain Name anyway But the Receiver intervened, instructifgbulousto handover the
Domain Names to Katpursuanto the Unwind Orde(Dkt. #54, Exhibit ¥). Katz then assumed
control over the Domain Nameshéd LLCshadracked up substantial debt while they were under
receivershp and that “creditors threatened to place the LLCs in bankruptcy for liquiddtion
(Dkt. #54, Exhibit 31 at p. 2). To prevethis, Katz assignedhe Domain Names to Domain
Protection,a company where she is also managdich was toliquidate the Domain Namess
neededo pay offthe LLCs’ debtgDkt. #54, Exhibit 31 at p. 2)But, aound this time, Baron had
filed suits in Texas and AustraliehallengingKatzZs possession of theLCs’ assets This
prompted Fabulout place an “executive lock” on the Domain Names while thesenswere
pending, which prevented Domain Protectitom liquidating the Domain Nameshile the suits
were ongoing.

Neither suit was successf{dkt. #54, Exhibit 9; Dkt. #54, Exhibit 32 In August 2017,
after the suits had been dismissBdmain Rotection asked Fabulous testore its access to the
Domain Names Sea Waspurchased Fabulous around that tirkiéhile the Parties dispute what
immediately followedtheyagreethat, “[a]t least between January 28, 2018 to February 11, 2018,
there was not an ‘Executive Lock’ on the [D]Jomain [N]arheg¢Dkt. #42 at p. 1). Domain
Protection began managing the affairs over the Domain Names shortlytadtarted by replacing
Bidtellect as the advertisement revenue management company for the Domais) ddaraeceipt
a “concerning” letter from BidtelléqDkt. #54 at p. 10).Bidtellect was apparently exasperated
with theseries of disputes over the Domain Names and proposed certaiegaimble termso

continue their contractual relationship. Domain Protection respondeirbiyaing its contract



with Bidtellect contracing with a new advertisement revenue management compamy
updatingthe registration information fahe Domain Namesiccordingly? This meantthat,when
a usettyped a Domain Protection domain name in a web broytkerusemvould bedirected toa
placeholder website hosted by the new advertisement revenue management company

By late February 2018, two or threeeks after the lock was remov@&aronfiled another
suit (the “Underlying Dispute”thallenging Katz’'s authority ttvansfer the Domain Name&ee
In re Payne No. 1604110 (Bankr. E.D. Tex. 2018 Domain Protection believéisatBaronfiled
this suit simply to lock the Domain Names indefinitetyting correspondence from Baron’s
attorneys geeDkt. #54, Exhibit 28). Sure enougbea Waspesponded byevering the changes
Domain Protection had made to the Domain Namegistration informatiorand turimng the
executive lock back on. Domain Protection notes that Robertson, one of the Baron Affiiates w
tried to take control of the Domain Names in violation of the Unwind Order, is now a priacipal
“key person” at Sea Wasp (Dkt. #54, Exhibit 31 at p@)3—

Domain Protectiorhas bought claims againsgea Wasgor respective violations of the
Texas Theft Liability Act and the Stored Communications Act, interferenitecentract, civil
conspiracy, and conversion. Domain Protection alleges thatirbiyng the lockback on Sea
Wasp is encroaching on its proprietary interests in the Domain Names sincwittcansfer them
or update their registration informatiokeaWasp, however,jnsists that itan and mugplace a
lock on the Domain Names while a dispute is pendaitng its obligations as a registrar
accredited witlihe Internet Corporation for Assigned Names and Numbers (“ICANICANN-
registrars must comply with the Registrar Accreditation Agreement (the “Accreditation

Agreement”) which instructsthem tomaintain the status quo once a dispute arises (Dkt. #54,

2 This would involve changing tHeameserver recortsffiliated with the Domain Names.



Exhibit 2 at p. 5). According to Sea Wasp, thigans that it cannot allow Domain Protection to
transfetheDomain Names whiladispute is pending. DomaRrotectioncounterghat ICANN’s
dispute resolution policyequiresregistrars to transfer domain names on “written or appropriate

electronidnstruction from [the registrar] to take such actiori—even after a dispute has started

(Dkt. #54, Exhibit 2 at p. emphasisn original).

Domain Protectiomow seeks apreliminary injunctia, contending that it will suffer
“irreparable harrif it cannot sell or monetize the Domain Names. Domain Protdw®$2,000
in its accountcannot afford tgayrenewval costs forll of the Domain Nam® and cannot receive
emails since the Domain Names are directed to a site host&idtsllect—the advertising
manager whose contract Domain Protection had terminated.

LEGAL STANDARDS

A party seeking a preliminary injunction must establish the following elements (1)
substantial likelihood of success on the merits; (2) a substantial threat thaffghill suffer
irreparable harm if the injunction is not granted; (3) that the threatened oytmeighs any
damage that the injunction might cause the defendant; and (4) that the injunctioot wifiserve
the public interestNichols v. Alcatel USA, Inc532 F.3d 364, 372 (5th Cir. 2008). “A preliminary
injunction is an extraordinary remedy and should only be granted if the plahifts clearly
carried the burden of persuasion on all four requirements.”Nevertheless, a movant “is not
required to prove its case in full at a preliminary injunction hearifrg@d. Sav. & Loan Ins. Corp.
v. Dixon 835 F.2d 554, 558 (5th Cir. 1985) (quotidgiv. of Tex. v. Comenisch51 U.S. 390,
395 (1981)). The decision whether to grant a preliminary injunction lies within the sound

discretion of the district courtWeinberger v. RometBarcelg 456 U.S. 305, 320 (1982).



DISCUSSION
l. The Status Quo

Sea Wasp argues that the Court should deny Domain Protection’s request foniagmeli
injunction because it seeks to modify the status quo. As an initial mapiarfyamay seek a
preliminary injunction that alters the status gttbough such requests are disfavored and require
a stronger showing from the plaintif&ee Justin Indus., Inc. v. Choctaw Secs., B2 F.2d 262,
268 n.7 (5th Cir. 1990) (explaining ah plaintiffs seeking such relief mushow{] a clear
entitlement to the relief under the facts and the)aw

Domain Protection is not seeking to alter the statas mpgardless. The Fifth Circuit has
long held that, for purposes of a preliminary injunction, the status quo refers tdagte
uncontested status of the partiesteargin Const. Co. v. Parsons & Whittemore Ala. Mach. &
Servs. Corp.609 F.2d 829, 831 (5th Cir. 1980) (citigash.Capitols Basketball @b, Inc. v.
Barry, 419 F.2d 472, 476 (9th Cir. 1969))The Fifth Circuit's decision ihake Charles Diesel,
Inc. v. Gen Motors Corp.is illustrative. 328 F.3d 192,193-95(5th Cir. 2003). There the
defendant purported to terminate a contract for the sale of automotive repair panfsjmy the
plaintiff to sue and move for a preliminary injunctiohhe Fifth Circuit found thathe plaintiff's
attempt to nullify the purported contract termination did not amount to a change in thegtatus

Id. at 196. The-ifth Circuitreasoned thaby nulifying the contract termination, the district court

was merelymaintaining the status guethe continuation of the contractd. That is the Hfth

3 See also Boire v. Pilot Freight Carriers, In615 F.2d 1185, 1194 (5th Cir. 1974) (quotivijn. Mining andMfg.

Co. v. Meter385 F.2d 265, 273 (8th Cir. 19§ )We agree with the Eighth Circuit that tetusgquoto be preserved

‘is thelastuncontestedtatuswhich preceded the pending controversy.Canal Auth.of State of Flav. Callaway

489 F.2d 567, 576 (5th Cir. 1974) (“If the currently existingust&@uo itself is causing one of the parties irreparable
injury, it is necessary to alter the situation so as to preventjtrg,ieither by returning to the last uncontested statu
qguo between the parties, by the issuance of a mandatory injunctignabowing the parties to take proposed action
that the court finds will minimize the irreparable injury.”) (citatiomsitbed).



Circuit recognizedhe last uncontested status of the parties’ relations leading up to thetbait
status quo.See id.

Domain Protection seeks to maintain the last uncontested status leading up to tkee disput
here The Partiesgreethat: (1) the Domain Names were subject to an executivenbit& the
suits in Texas and Australia were pendif®t) the executive lock was removied a (short) period
after these suits were dismissed, which allowed Domain Protection to make ceatages to the
Domain Names'’ registration informatip(8) Sea Waspeversed the changes and platiezllock
back onafter theBankruptcy Court action was initiated; and (4) Domain Protection responded by
filing this suit and motion. The last uncontested status, then, is the period in which no lock had
been placed on the Domain Names. Because Domain Protection is not atteptodify the
“status quo,” the Court will not apply the stricter standard appkcttaihotions for preliminary
injunction seeking to do so.

Il. Substantial Likelihood of Success

A plaintiff seeking a preliminary injunction must present a prima facie case of his
substantial likelihood to succeed on the merkfealth Scis., LLC v. Vascular Health Sgigl0
F.3d 579, 582 (5th Cir. 2013) (citinkanvey v. Alguire647 F.3d 585, 5986 (5th Cir. 2011)
This does not require the plaintiff to establitshentittement to summary judgme®ee Byrum v.
Landreth 566 F.3d 442, 446 (5th Cir. 2009). The plaintiff, insteadst only“present a prima
facie casé Daniels Health 710 F.3dat 582.

Domain Protection has met this standard as to its claim for violation of the Teats T

Liability Act (the “TTLA").# The TTLA provides a civil cause of action for theft, as defined by

4 Each of Domain Protection’s causes of action are based on the premise that Shad/éaspoached on its interest
in the Domain Names. As a result, Domain Protection may also be substankielfytth succeed on those claims on
the saméasis. But the Court does not needl¢gide whether this is the casgee Planned Parenthood Gulf Coast,



the Texas Penal Ced TeEx. Civ. PRAC. & REM. CoDE 88 134.002134003 Under the Texas
Penal Code, a party engagestimeft’ by “unlawfully appropriatingproperty with intent to deprive
the owner of property TEx. PENAL CODE 8§ 31.03 and “appropriatesproperty by transferring,
acquiring, or exercising control over iBeeTex. PENAL CODE § 31.01(4).

Sea Waspnsiststhat it could not have appropriated Domain Protection’s projsante
(1) Domain Protection cannot establish that it is the rightful owner of the iDdtaaes and, even
if it could, (2) Sea Wasp has the authority to place a lock on the Domain Names whpleta idis
pending® The Court diagres.

a. Domain Protection’s Proprietary Interest in the Domain Names

Texas courts have long held tlegparty may bring & TLA claim against another based
merelyon itspossessiomver the property in questionAfter all, Texas theflaws are meant to
“protect all ownership interests in propertyand not simply full ownershipFreeman v. State
707 S.W.2d 597, 603 (Tex. App-San Antoniol989 (en banc)*“The issue of ‘ownership’ goes
to the scope of the property interest protected by the law and is intended to pratecieaship

interests in property from criminal behavior. When there are equal competssessornnterests

Inc. v. Kliebert 141 F.Supp.3d 604, 636 (M.D. La. 2015) (citfagl Scouts of Manitou Council, Inc. v. Girl Scouts
of United States of Americg49 F.3d 1079, 1096 (7th Cir. 2008)) (“If Plaintiffs satisfy the elesmeeéded to show

a substantial likelihood of success on the Individual Plaintiffs’ Secté®6(a)(23) claim only, so long as the other
factors are met, a preliminary injunction is appropriate

5To establish a TTLA claimat trial or on summary judgment, Domain Protection must show that Sg@iWwended

to deprive Domain Protection of the Domain Names. But, because Sea Wasy ¢teelenged this elemerthis
argumentandany other unraised arguments that may impact Domain Protection’s chanegsceed on the merits
have been waived on this motioBee Audler v. CBC Innovis In619 F.3d 239, 255 (5th Cir. 2008) (quotidgstro

v. McCord 259 F. Appx 664, 665 (5th Cir. 207)) (“A party ‘waives an issue if he fails to adequately brief it.”).
Domain Protection has met its prima facie burtteshow intentegardless. Domain Protection provides evidence
indicating that (1) it objected to Sea Wasp'’s decision to lock thedboNames (Dkt. #54, Exhibi), (2) its objections
were disregarded (Dkt. #54, Exhib}t and (3) Sea Wasp is at least partially owned and/or run by Robertswaors
with ties to Baron who had previously tried to secure the Domain Nameshah beBaon—in violation of the
Northern District ofTexas’Order to return the Domain Names to Katz after the Receivership @kled54, Exhibit

31 at pp. #A). To the extent there is evidence or arguments raised later that magt@iPeveain Protection from
succeeding on its TTLA claim, or any other claim, the Court wlfirass these items at other stages in this litigation
if they are properly raised at that time.



in property allegedly stolen, we believe that the key to answering the questrbitbfperson has
the greater right to possession of the property is ahthe time of the commission of the
offensehad the greater right to possession of the property.”) (emphasis in original)

Sea Waspinsists otherwise It notes that, when defining theft, the Penal Code makes
multiple references to the “owner of the propertys&elex. PENAL CODE § 31.03. According to
Sea Wasp, this means that the Penal Code only pratectgghts of full owners. The Court is
unconvinced. The Texas Penal Cad@ressly applies to a range of proprietary interests, from
“title” to “nonpossessory.SeeTEx. PENAL CODE § 31.01(4) (explainintghat “appropriate” refers
to the “transfer or purported transfer of titleotoother nonpossessory interespiroperty,” among
other things). Domain Protectitimusneeds to shownly that it “owns”someproprietary interest
in the Domain Nameand thatSea Wasp is appropriatitigat interest See Manning v. Staté8
S.W.3d 697, 698 (Tex. Crim. App-Corpus Christi 200(pet. ref'd (citing Easton v. Stateb33
S.w.2d 33, 35 (Tex. Crim. Apd.976))(“The State can prove ownership in three ways: (1) by
showing title, (2) by proving possession, or (3) by showing that the alleged owneglestex
right to possessiothanthe defendant.”)

Domain Protectionplainly, has some proprietary interest in the Domain NamaAs
explained,a different court had previouslyappointed a receiver over Baron’s assets, including
assets belonging the LLCs. When it came time to unwind the receivership,dbertdirected
the LLCs’ assetto be returned to Katz as the Local Operations Manager for the LK&tz.then
agreed to assign the Domain Name®tomain Protection This makedDomain Protection the
party in possession of the Domain Names.

Sea Wasp notes thidiere has beefand continues to bédjigation overthe ownership of

the Domain Nam&that itbelievesDomain Protection should lose—its professed neutrality in the

10



Underlying Dispute apparently notwithstanding. Sea Waagpes that Katz was merely holding
the Domain Namem some nominal capacity for the LLCs and lacked authority to transfer them
The Court disagrees. The Northern District of Texas makes clear that, velpileedi over their
control were pending, Katz had the “authority to manage the LLCs and thes” 8t #54,
Exhibit 14 at p. 5}—not that Katz was holding the Domain Names nomindtljollows that Katz
could dispose of the Domain Names. After afitities are necessarily run by individuals serving
as their agentsSee Fields v. Statélo. 11-07-00095-CR, 2008 WL 4356367, at *1 (Tex. App.—
Eastland 2008no pet) (citing Johnson v. Staj06 S.W.2d 894, 895 (Tex. Crim. App. 1980);
Manning 68 S.W.3d at 698) (“A person acting on behalf of a corporation, with managerial
authority and responsibility over its goods, is¢fffective owner.”). And the undisputed evidence
reflects that Katz transferred the Domain Names in her capacity as anagéet ELCs’ here.
In a sworn statemenatz explainsthat she transferred the nantegay offthe LLCs’creditors
Additionally, despite all of the litigation concerning the Domain NarBes, Wasp has not
identified a single order findintpatthe Northern District was wrong to return the Domain Names
to Katz or thatkatz was wrong to transfer the Domain Names to DarRaibtection. And it is
surely not the Court’s place decidethe outcome dthislitigation. See United StatesTex.Tech.
Univ., 171 F.3d 279, 286 (5th Cir. 1999) (discussing “the-esiablished principle that the federal
courts may not issue advisory opinionsUntil a courtfinds otherwise, the Court must presume
thatthe Northern District properly returned the names to ks, Cocke, for Use of Commercial
Bank of Commerce v. Halsedl U.S. 71, 87 (1842) (explaining that orders are binding until they
are overturned), and thBiomain Protectin’s possessiorsilawful, see CLIFFORD S. FISHMAN &

ANNE T. MCKENNA, 2 JONES ONEVIDENCE 8§ 10:18 (7th ed. 2019) (citinBeiter v. Coastal States

11



Gas Producing C.382 S.W.2d 243, 252 (Tex. 1964), among other cases) (“A person in
possession of property is presumed to lawfully possess it.”).

Domain Protection hasade a prima facie showing of its proprietatgresin the Domain
Names for these reasons

b. Sea Wasp’s Lack of Authority

The question, then, is whether Sea Wiasguthorized tdock the Domain Namewhile
underlying disputes oveheir ownership are litigatedSee Bailey v Stat885 S.W.2d 193, 1999
(Tex. App—Dallas 1994pet. ref'd (explaining that “intangible property such as a bank balance
can be appropriated by the exercise of control ovéptioperty”). Section 3.8 of the Accreditation
Agreement requires all registrats incorporate ICANNs Uniform Domain Name Dispute
Resolution Policy (“UDRP”) into their registration agreements with domame registrast
(Dkt. #54, Exhibit8 at p. 12). This means that the UDRP governs both the registrar’'s and the
registrant’s rights “in connection with a dispute between [domame registrants] and any party
other than . . . the registrar . . . over the resolution and use of an Interraéh c@ame registered
by [the registrant] (Dkt. #54, Exhibit 2 at p. 1).

Sea Wasp notes that, under the UDRP, registrars are retpiijed aintain the[s]tatus
[gJuo” once a dispute arises (Dkt. #54 hibit 2 at p. 5). According to Sea Wasp, thigans that
it can and must place a lock on the Domain Names to ensure that the Domain Namég are ful
intact once the ownership dispute is resolvBdt Sea Wasp’snterpretation is not supported by
the UDRP’s terms. The UDRP makes clear,taile a dispute is ongoing, will cancel, transfer
or otherwise make changes to domain name registrations” on “receipttigver appropriate

electronicinstructions from you or your authorized agent or on receipt of a court order or an

administrative decision (Dkt. #54, Exhibit 2 at pp. 2) (emphasis in original). The UDREhatlds

12



to “[m]aintain the [s]tatus [g]uo,” it “will not cancel, transfer, activateactivate, or otherwise
change the stas of any domain name registration under this Policy” for any other reason.
(Dkt. #54, Exhibit 2 at p. 5)These provisionplainly preserve théstatus qub by presuming that
the party in possession of a domain name can exercise control over themdiplete is ongoing
In fact, the UDRP appears to limit thegistered name holderrgyht to access and control over
the domain names it holds in one way: the registered name huldéensure that whomever it
transfers the domain names to will agree, in writing, to complyamyforderresolvingan ongoing
dispute over the domain names (Dkt. #54, Exidlat p. 5. Domain Protection is thegistered
name holdem this caseandhas asked Sea Wadpy email,to unlock the Domain Names so that
it maytransfer thebomain Names, maketherchanges taoheir registrationnformation or both.
The UDRP requires Sea Wasp to comply with Domain Protection’s wistesuming, of course,
thatany domain name recipieagres to comply with the Court order resolving this dispute.

Sea Waspss not convinced It arguesthat Domain Protection cannot file this suit since
the UDRP states that the registrar “will not participate in any way in any disputedneyou and
any party other than us regarding the registration and use of [the registlam@jh name. [The
registrant] shall not name [the registrar] as a party or otherwise include [it] in any such
proceeding.” (Dkt. #54, Exhibit 2 at p. 5). The Court disagr&ssnain Protection isuing Sea
Wasp for its failure to comply with the UIBR Domain Protection is not joinirffea Waspn a
suit against Baron or others who claim ownership over the Domain Names.

Sea Wasmotesthat, under ICANN’s InteRegistrar Transfer Policy, the “Registrar of
Record may deny a transfer request” when there is a “[rleasonable dispute adentibeof the
Registered Name Holder or Administrative Conta¢Dkt. #54, Exhibit 22 at p. 4) (emphasis in

original). According to Sea Wasfghis Policy allows it to place an executive lock on the Domain
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Names—presumablybecausesuch alock prevents Domain Protection from transferring the
Domain Names to another registfaBut adispute over whether Domain Protection isrigatful
ownerof the Domain Namesgloes not constituta disputeover “theidentity of the Registered
Name Holder” (Dkt. 84, Exhibit 22 at p. 4) (emphasis in original). This is evident from ICANN'’s
instruction that, in such a dispute, tiegistrar “may request ID documentsSeelCANN, ABOUT
ID REQUIREMENTS https://www.icann.org/resources/pages/id-2013-0&03last visited July 8,
2019). This is not a dispute over “tigentity” of the Registered Name holder as a result.

Sea Wasp’s interpretation tife InterRegistrar Transfer Polic too broad, regardless.
This policy allows the Registrar to prevent Domain Protection from transferring the Domain
Names to another Registrahen applicable It does not allow the Registrar to place an executive
lock on the Domain Names, whigirevens the registrant from makingny changego the
registration information associated with the Domain Names. After all, therettegg tess
restrictive ways to prevent domain narfresn being transferred from one registrar to anotihan
an executive lock-such as by denying an intexgistrar transfer or imposirey“registrar lock
(Dkt. #60 at p. 16) As Sea Wasgxplains, a registrar lock “merely prevents domain names from
being transferred to another registrar” without an executive lock’s othectieas (Dkt. #60 at
p. 16). In short, if ICANN intended to require registrarplace an executive lock on a domain
name while an ownership dispute was ongoing, it would have @aifle®, e.g., GoForEntm't,
LLC v. DigiMedia.comL.P., 750 F.Supp.2d 712, 738 n.20 (N.D. Tex. 2010) (discussing a
provision allowing a registrar to, “at its sole discretion, suspend [the cuspatality to use [its]
domain name or to make modifications to [its] registration records” oncedisérae “is notified

that a complaint has been filed with a judicial or administrative body regardintpriuerss]

6 Sea Wasploes not explainvhy a policy on ‘“interregistrar transfer” allows it to place axecutive lock on the
Domain Names.
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domain name”).ICANN does just thain other contextsICANN providesthat a lock should be
placed on a domain name in the course of certaputis—such as when elaim is filed with
ICANN'’s Uniform Rapid Suspension Systdgthe URS”)! See, e.g.JCANN, URSPROCEDURE
at p. 7,available at https://newgtlds.icann.org/en/applicants/(lsst visited July 11, 2019)
(explaining thatonce a URS complaint is filed, the registrar is to lock the domain naiG&s)lIN
clearly“knew how to state clearly” when a lock should be impassdi chose not to require one
every time a dispute over a domain name ariSegEl Paso Field Servs., L.P. v. MasTec N. Am.,
Inc., 389 S.W.3d 802, 811 (Tex. 2012) (“[T]hose other contract provisions support our reading of
the contract because they show that the parties knew how to state clearlyonteernisks were
not to be assumed by MasTec.”).

Because Sea Wasp does not challddgmain Protection’s likelihood of success any
other grounds, thereby waiving these argumddsnpain Protection has established that there is a
substantial likelihood that it will succeed on its clafnSee Audler vCBC Innovis Ing.519 F.3d
239, 255 (5th Cir. 2008) (quotir@astro v. McCord259 F. Appx 664, 665 (5th Cir. 2007)) (“A
party ‘waives an issue if he fails to adequately brief it.””).

[l Substantial Threat of Irreparable Harm

The Court musthereforedetermine whether Domain Protection will likely suffer a
substantial threat of irreparable harm if the motion is not graftee.‘central inquiry in deciding
whether there is a substantial threat of irreparable harm is whether théfglamary could be

compensated by money damageallied Mktg. Grp., Inc. v. CDL Mktg., Inc878 F.2d 806, 810

7 The URS is‘a lower-cost, faster path to relief [I[CANN makes available] for . . . etedircases of infringement
caused by domain name registrations,” ICANKBOUT UNIFORM RAPID SUSPENSION SYSTEM (URS),
https://www.icann.org/resources/pages/204310-31-en (last visited July 11, 2019)

8 The Court appreciates that Sea Wasp raises other arguments chalteagimgyits of Domain Protection’s claims
in other briefs, such as its Response to Domain Protection’s Motion fan&ymrdudgment. The Court will address
those arguments in those motions sitiesyare properly raisethere
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n.1 (5th Cir. 1989) (citingCity of Meridian v. Algeron Blair, In¢.721 F.2d 525, 529 (5th Cir.
1983)). Although economic harms are usually recoveré#fikejs not the case “when the nature
of those rights makes ‘establishment of the dollar value of the loss . . . especfailytdif
speculative” 1d. at 810 n.1 (5th Cir. 1989) (quotimgiss.Power & Light 760 F.2d 618, 630 n.12
(5th Cir. 1985)).These economic harms ctrereforeamount to irreparable injurggee id.

The record reflects that, while an executive lock is on the Domain Names, Domain
Protection is not permitted to change nggistrationrecords, transfer the Domain Names, or
otherwise monetize the names. This is likely to cause irreparable injuryraiD@rotectiorior
(at least threereasons.

Firstt Domain Protection notes that the lock prevents them updating the registration
information affiliated with the Domain Names to reflect that it is no longer working witielBidt.

This means that, even though Domain Protection has contracted with a newseuhesTt
management company, its Domain Names and the emails affiliatedh@iDomain Names are
being directed to Bidtellect’s sites. Accordingly, unless the lock is rem®a@main Protection’s
access to its traffic data and emails turn entirely on Bidteltagbartywith whom it terminated a
contractual relationshiafter adispute over nomegotiable termsThis means that, until the lock
is removed,Domain Protection lacks access to any emails it has received, inclogsngess
opportunities thamay betime-sensitive'®

Second, Domain Protection’s inability to transfee Domain Names causes economic
harms that are essentially impossible to calculate. This is due to the unique foradoghain

names. Although there are countless domain names a customeegater orpurchase, &h

® Domain Protection raises other arguments as to why it will sufegsdrable injury. While these arguments may be
valid, the Court does not need to address them.
10The Court assumes that this assertion is correct since Sea Wasp has nujezhille
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individual domaimameis marketable to a small subset of potential cliefAtsose whom believe
that the name reflects their brand or the products and services they piewedingly, whena
would-be customepurchassa domain nam&om aDomain Protectiocompetitor, that cuiemer

is likely lost foreverand might not be easily replacedrhis makes itvery difficult, if not
impossible, to determine how madgmain names Domain Protection could not sell while the
lock was in place SeeAllied Mktg, 878 F.2dat 810 (quotingState ofTex.v. Seatrain Int,
S.A.518 F.2d 175, 179 (5th Cir.1975f¢xplaining that & finding of irreparable harm is
appropriate even where economic rights are involvieen the nature of those rights makes
‘establishment of the dollar value of the lossespecially difficult or speculativé).

Third, Domain Protectiopresently s $2000 in its account. And, although Domain
Protection has other funds that Sea Wadgdand has agreed to use to renew some domain names,
these funds are insufficient to cover tieeewalcost for all of them. This means that, unless the
lock is lifted, Domain Protection will lose the rights to unique domain namexpiration.

Sea Waspdoes not challenge these assertions. It, instead, questisiber Domain
Protectionwill face imminent irreparable han since Domain Protectiocould have sought a
motion for preliminary injunctiomthe first time the Domain Names were locked but did not do so
The Court is unpersuade®omain Protectios claimsof irreparable harm are based on facts that
are truenow, whichwere not necessarily true while the first set of dispwgongoing. Domain
Protectionstates for instance, that mowhas $2,000 in its account and lacks the funds to renew
all the domain names

Sea Wasp alsquestions whyDomain Protectiordid notand has noaskedICANN to
resolve this disputeithout filing suit But the Court fails to see how the forum in which Domain

Protection seeks relief is relevant to its position that it will suffer irrepatzdoie without a
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preliminary injunction After all, Domain Protection seeks monetary damalgasICANN might
not be able to awardrhe complex nature of this caaled the need for a quick resolution of these
claimsmay alsamakefederal court a better foruta hear thiglispute This is especially trueere
in light of this District’'s “history of timely and efficient resolution of casedridle v. Union
Pacific R. Co.No. 9:07CV213, 2008 WL 4722854, at *1 (E.D. Tex. Oct. 15, 2008).

In sum, Domain Protectidmas establishetthat it will likely suffer irreparable harm.

V. Balance of Threatened Hardships

The Court will thus proceed to the next question: whether the irreparable harmsmDoma
Protection faces without an injunction are outweighed by those imposed on Sea Wasig if one
entered Sea Waspelieveshey are citing theliability it may face if it unlocks the Domain Names
without a Court Ordet! The Court is perplexed by thimsition By granting the Motion for
Preliminary Injunction, the Court is providing Sea Wasth the Order it requestsSea Wasp’s
concerns about its liability appears overblown, regardless. Sea Wasp hdasdjaiar has the
Courtlocated a single case in thiSircuit in which a registrar is found liable for following its
obligations under ICANN. To the contratie few court&ncountering this issuecognizethat
a registrar may refuse “to disable [a] domain name and website” duringuedizetween the
registrant and third parties without facing legal liabilitee e.g.,Petroliam Nasiongl897 F.
Supp.2d at 86%72 (granting summary judgment for registrar on all claims asserted tigj&ins
a third party in a dispute with a registrant over whether the domain name infringesl on it

trademarks).

11 Sea Wasp's efforts to avoid being involved in litigation appears to lmlesl fanyway—as evidenced by the
countless motions both parties have filed in this cad$e Court reminds the Parties of their obligation “to secure the
judge, speedy, and inexpve determination of every action and proceedirigeb. R. Civ. P. 1 (explaining that this
obligation is imposed on “the cowhd the parti€§ (emphasis added).
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Since Sea Wasp has not raised any other reason why it will suffer harnmjifiaction is

issued, the Court cannot find that the balance of threatened Waigisin Sea Wasp’s favor.
V. Disservice to the Public

This motion thus turns on one question: whether removing the executive lock would
disservice the public. Sea Wasp notes that, if the lock is removed, Domairié&natexy sell the
Domain Names and preveBaronfrom claiming them ifhe prevails inthe Underlying Dispute
But there are avenues Baroray pursue to protect this interest that do not involve Sea Wasp’s
interference—such as a motion for preliminary injunction in the court where the ownership dispute
is being heard? See, e.g., Chanel, Inc.R'ships.& Unincorporated Ass’n Identified in Schedule
A, No. H12-2085, 2012 WL 3756287, at *3 (S.D. Tex. 2012) (granting a preliminary injunction
in a trademark infringement dispute between the owner of the trademark amahéreobdomain
names alleged to have infringed the trademark that involved locking the domain names$hauri
pendency of the suit)Additionally, Domain Protection is permitted to transfer the Domain Names
only to parties that contractually agree to abide by any court orders concerningnrstop of
the domains. If there are parties that are willing to subject themselvegsitkitiat a court could
find their ownership null and void, the UDR®events Se&Vasp from interferingvith those
transactions

Sea Waspcontendsthat, because ICANN has internal procedutes allow Domain
Protection to challenge the lock, it would be in the public interest for the Court taaé¢fese
procedures. But Sea Wadpesnot cite a single provisiothatrequiresDomain Protection to use
those proceduresor eventhat ICANN believes that its internal procedures are preferable te court

litigated disputesin fact, ICANN requires only certain trademark disputes to be litigated through

12 The Court has no opinion on whetlercourt facing that questishould grant or deny a motion for temporary
restraining order or preliminary injunction.
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ICANN’s mandatory administrative proceedingséDkt. #54, Exhibit2 at p. 1). The Courthus
cannot concludéhat Domain Protection’s decision to file a lawsnit federal court, rather than
another forum of its choosing, somehmmaplicates public policy.
VI. No Security Necessary

The onlyremainingssue then, is the amount Domain Protection should proasdsecurity
to support its requested injunction. Under Rule 65, the party seeking a prelimjaaction must
“give[] security in an amount that the court considers proper to pay the costs amg@gsaostained
by any party found to have been wrongfully enjoined or restrainedd. R. Civ. P. 65(c). The
Fifth Circuit has held that the security amount imposed is a discretionagndathat the “proper”
amount of security malye zero See Corrigan Dispatch Co. v. Casa Guzman,, 589 F.2d 300,
30203 (5th Cir. 1978) (citingnt’l Controls Corp. v.Vesco 490 F.2d 1334, 1356 (2d Cir. 1974),
cert. denied417 U.S. 932 (1974)) (“The amount of security required is a matter for the discretion
of the trial court; it may elect to require no security at allDpmain Protection argues, and Sea
Wasp does not dispute, that zero is the appropriate amount here. The Court agreesomside fr
concermabout the potential liability that may resiifilit unlocks the Domain Name without a Court
Order, which will be moot once th@rder is entered, Sea Wasp hasprotvided evidence that it
will suffer anyharmonce the lock is removed&ee Int’l Controls490 F.2d at 1356 (“[T]he district
court may dispense with security where there has been no proof of likelihood of harm toythe par
enjoined.”). Waiving the security requirement is especially appropriate here in lighbtmiain
Protectiors limited finances Again, Domain Protection has just $2000 in its account. The Court

will not orderDomain Protection téorfeit these limited funds as security.
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CONCLUSION

For these reasons, Defendant Sea Wasp, LLC’s Motions to Fil&eply (Dkt. #79;
Dkt. #83) and to file Supplement (Dkt. #120) &@RANTED;

Plaintiff Domain ProtectionLLC’s Motion to Strike SuReply (Dkt. #81) iDENIED;
and

Domain Protection’s Motion for Preliminary Injunction (Dkt. #54)GRANTED as
described herein.

Accordingly, Sea Wasjis ENJOINED from interfering with Domain Protection’s control
overthe Domain Namesncludingits ability to update the nameserver recoadsociated with the
Domain Nameg?®

Sea Wasgs DIRECTED to immediately undo all changes it made without Domain
Protection, LLC’s permission to the Domain Names’ nameserver records; and

The CourtWAIVES the requirement for Domain Protection to provide security in support
of the injunction granted in this Order, which will remain in effect waititlaims are resolved

IT IS SO ORDERED.
SIGNED this 17th day of July, 2019.

Conr> PV ] -

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE

13 Sea Wasp may, of course, exercise any control over the Domain Namesptiogiteis under the UDRP and not
inconsistent with this Ordersuch as by requiring any party who is assigned theddoiMames to comply with any
applicable court order concerning their ownership and dispo¢gtembDkt. #54, Exhibit 2 at p. 5).
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