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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

BIOTE MEDICAL, LLC,

Civil Action No. 4:18¢ev-866
Judge Mazzant

V.

KENT JACOBSEN, et al.

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court Third-Party DefendantMark Hincher, Mark Orr, and Amy
Pitarrdas Rule 12p)(2) Motion to Dismiss (Dkt. #212).Having considered the Motion and
briefing, the Court finds the Motion should BENIED.

BACKGROUND

Plaintiff BioTE Medical, LLC (“BioTE”) provides hormone replacement therapy to
individuals whoexperience hormonal imbalances in their btladpugh a methodalled Pellet
Therapy whichinsers hormone pellets into the subcutaneous fat layer of the patient through an
incision. BIOTE’s Pellet Therapy uses BioTE’s custom and proprietary hormone peltailér
which relies on biadentical and natural ingredients to maintain a patient's hormone levels
throughout the day.

On December 13, 2018, BioTE sued Evexias/Farmakeiteridlants and Individual

Defendant$ (Dkt. #1). BioTE alleges Defendants are: (1) unlawfully manufacturing and selling

! The Evexias/Farmakeio Defendants includent Jacobson, Jeni Guinn, Daniel D. DeNeui, Terri J. DeNeui, Jeff
DeNeuj Dustin C. DeNeui, John Thomas, MD, Gunter Mueller, Dan Mikals, Lisa Mikésndy Sandoval, Nicole
Turcotte, Justin Graves, Robert Alan Harris, Martin Groves, Neal BoWD, Forget About It, Inc., Evexias Health
Solutions, LLC, EvexiPEL, a Division d&vexias Health Solutions, LLC, Evexias Holding Co, Evexias HRT, LLC
f/k/a Hormonal Health and Wellness Centers, LLC, Evexias Medical Center€§, #it/a Terri Suresh ACNP, PLLC
a/k/a Hormonal Health Wellness & Skin Center a/k/a Hormonal Health Wellnes#\esthetics Center a/k/a
Hormonal Health & Wellness, Evexias Management, LLC, Evexias M@&dtambia, LLC, EvexiagAnthem
Columbia, LLC, EvexiasAnthem Alaska, LLC, North American Custom Laboratories, LLC a/k/a Fazimak
Farmakeio Nutraceuticals, LLEarmakeio Outsourcing, LLC, and Nilus, LLC.

2The Individual Defendants includetark Burns, Jeff Hill, Dominic Verrilli, Kimberley Meegaand Andrea Jones.
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unapproved new drugs under the false guise that they are engaged in lawful “compbanding

(2) engaging in false and misleading advertising and promotion of their unapproved new drugs, in
violation of Section 43 of the Lanham Act, codified at 15 U.S.@185(a)(1)(B). BioTE also

alleges Defendants conducted and continue to conduct their business through legitimate and
illegitimate means in the form of an associatiorfact enterprise, in violation of the Racketeer
Influenced and Corrupt Organizations Act (“RICO”), codified at 18 U.S.C. § 1961 (2018).

On September 13, 201&yvexias/Farmakeio Defendants filed their answer to BieTE
complaint and their affirmative deferssecounterclaims, and thughrty claims (Dkt. #151).
Specifically, Evexias/Farmakeio Defendants asserted claims againstHéitg Defendantsfor
tortious interference with prospective and continuing business relations; budispm®gement
and defamation; and for conspiracy to accastplhe same.

. Procedural History

On June 1, 2020, the Court deniBuird-Party Defendanté 12(b)2) Motion to Dismiss

(Dkt. # 162) without prejudicand permittedfurther discoveryon personal jusdiction (Dkt.
#179) The Qourt stated that itdoes not have sufficient information at this tinb@ determine the
issue of personal jurisdictipeiting the partie’ scantfour-anda-half pages otombinedoriefing
(Dkt. #179at p 14). On Septenber 30,2020, Third-Party DefendantBled theinstantMotion to
Dismiss (Dkt. #212). On October 14, 20E¥exias/Farmakeicesponded (Dkt. #214).

LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(2) requires a court to dismiss a €lthe ¢out

does not have personal jurisdiction over the defenddm®D. R. Civ. P. 12(b)(2). After a

3 The ThirdParty Defendants include: Garymovitz, Mark Hincher, Terry Weber,08/ Rice, Mark Orr, and Amy
Pitarra.
4The ThirdParty Defendants contesting personal jurisdicsiomMark Hincher, Mark Orr, and AgnPitarra.

2
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non+esident defendant files a motion to dismiss for lack of personal jurisdictiothetpgaintiff's
burden to establish that personamnjurisdiction exiss. Bullion v. Gillespie 895 F.2d 213, 217
(5th Cir. 1990) (citingV/NS, Inc. v. Farrow884 F.2d 200, 202 (5th Cir. 1989)).

To satisfy that burden, the party seeking to invoke the court’s jurisdiction must “present
sufficient facts as to make out onlypama faciecase supporting jurisdiction.Alpine View Co.
v. Atlas Copco AB205F.3d 208, 215 (5tieir. 2000). When considering the motion to dismiss,
“[a]llegations in [a] plaintiff's complaint are taken as true except to the exiet they are
contradicted by defendant’s affidavitsiht’l Truck & Engine Corp. v. Quintan&@59 F. Supp. 2d
553, 557 (N.D. Tex. 2003) (citing/yatt v. Kaplan686 F.2d 276, 2883 n.13 (5th Cir. 1982));
accord Black v. Acme Mkts., In&64 F.2d 681, 683 n.3 (5th Cir. 1977). Further, “[a]ny genuine,
material conflicts between the facts established by the parties’ affidaditstla@r evidence are
resolved in favor of plaintiff for the purposes of determining whettginaa faciecase exists.”
Id. (citing Jones v. Pettjray Geophysical Geosource, 1n@54 F.2d 161, 1067 (5th Cir. 1992)).
However, if the court holds an evidentiary hearing on the question of personal jwigsdicti
plaintiff “must establish jurisdiction by a preponderance of the admissibteeree.” In re
ChineseManufactured Drywall Prods. Liab. Ljt742 F.3d 576, 585 (5th Cir. 2014) (citivgalk
Haydel & Assocs., Inc. v. Coastal Power Prod.,G4.7 F.3d 235, 241-42 (5th Cir. 2008)).

A court conducts a twetep inquiry when a defendant challenges personal jurisdiction.
Ham v. La Cinega Music Co4 F.3d 413, 415 (5tkeir. 1993). First, absent a controlling federal
statute regarding service of process, the court must determine wiheth@um state’s lorgrm
statute confers personal jurisdiction over the defendiht. And second, the court establishes
whether the exercise of jurisdiction is consistent with due process under ttesl (Gtdtes

Constitution.
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The Texas longarm statte confers jurisdiction to the limits of due process under the
Constitution. CommandAire Corp. v. Ont. Mech. Sales and Serv. 1863 F.2d 90, 93 (5tGir.
1992). Therefore, the sole inquiry that remains is whether personal jurisdiction offends or
comports with federal constitutional guaranteeBullion, 895 F.2d at 216. The Due Process
Clause permits the exercise of personal jurisdiction over aresient defendant when the
defendant has established certain minimum contacts with the forum steltetffatimaintenance
of the suit does not offend traditional notions of fair play and substantialgtstid’l Shoe Co.
v. Washington326 U.S. 310, 316 (1945). Minimum contacts with a forum state can be satisfied
by contacts that give rise to eithamgral jurisdiction or specific jurisdictionVilson v. Belin20
F.3d 644, 647 (5th Cir. 1994).

General jurisdiction exists only when the defendant’s contacts with the forumrstate a
“‘continuous and systematic’ as to render them essentially at home in the forush Btateler
AG v. Bauman571 U.S. 117, 127 (2014) (quotitpodyear Dunlop Tires Operations, S.A. v.
Brown 564 U.S. 915, 919 (2011peeCent. Freight Lines v. APA Transp. Cqrp22 F.3d 376,
381 (5th Cir. 2003) (citinglelicopteros Mcionales de Colum., S.A. v. Halb6 U.S. 408, 414 n.8
(1984)). “General jurisdiction can be assessed by evaluating contacts of the defetinddreg w
forum over a reasonable number of years, up to the date the suit wasJdbdston v. Multidata
Sys. Int’l Corp, 523 F.3d 602, 610 (5th Cir. 2008) (citiAgcess Telecom, Inc. v. MCI Telecomms.
Corp.,, 197 F.3d 694, 717 (5th Cir. 1992)). However, only in an “exceptional case” could a plaintiff
assert general jurisdiction over a party in a forum outside of its domicile, placeogbaration,
or principal place of busines®atterson v. Aker Sols. In@26 F.3d 231, 234 (5th Cir. 2016)
(citations and quotation omitted). Finding general jurisdiction where an individual or corspany i

outside of its domicile, place of incorporation, or principal place of business regusinesving of
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a defendant’s substantial, continuous, and systematic contact with the f8aelohnstqrb23
F.3d at 609. And “vague and overgeneralized assertions that give no indication as to the extent,
duration, or frequency of contacts are insufficient to support general jurisdichibat’610 (citing
Gardemal v. Westin Hotel Cd.86 F.3d 588, 596 (5th Cir. 1999)).

Specific jurisdiction is proper when the plaintiff allegesaase of action that grows out of
or relates to a contact between the defendant and the forum Id&ieopteros 466 U.S. at 414
n.8. For the court to exercise specific jurisdiction, the court must deter(dipahether the
defendant has. . purpo®ly directed its activities toward the forum state or purposely availed itself
of the privileges of conducting activities there; (2) whether the plaintiff's cafuesetion arises out
of or results from the defendant’s fortnelated contacts; and (3) whether the exercise of personal
jurisdiction is fair and reasonableNuovo Pignone, SpA v. STORMAN ASIA NAO F.3d 374,
378 (5th Cir. 2002) (citindBurger King Corp. v. Rudzewic271 U.S. 462, 474 (1985)). “[T]he
court must separately consider spegiifigsdiction for each claim that arises from different forum
contacts.” Carmona v. Leo Ship Mgmt., In@24 F.3d 190, 198 n.16 (5th Cir. 2019) (citing
Seiferth v. Helicopteros Atuneros, Ind72 F.3d 266, 274 (5th Cir. 2006)).

Defendants who “reachut beyond one state’ and create continuing relationships and
obligations with citizens of another state are subject to regulation and sanctibasther state

for consequences of their actiondBurger King Corp, 471 U.S. at 475 (citingravelers Helh
Assoc. v. Virginia339 U.S. 643, 647 (1950)). Establishing a defendant’s minimum contacts with
the forum state requires contacts that are more than “random, fortuitougnoiatgtd, or of the
unilateral activity of another party or third persorid. Rather, the specifirisdiction inquiry

“focuses on the relationship among the defendant, the forum, and the litigdfafdén v. Fiore

571 U.S. 277, 284 (2014) (citation and quotations omitted). “For this reason, ‘specific jinmsdict
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is confined to adjudication of issues deriving from, or connected with, the very controversy tha
establishes jurisdiction.”Bristol-Myers Squibb Co. v. Super. Ct. of Cal37 S. Ct. 1773, 1781
(2017) (quotingsoodyeay 564 U.S. at 919). Further, “a defendant’s relationship with a . . . third
party, standing alone, is an insufficient basis for jurisdictidd.”(alteration in original) (quoting
Walden, 571 U.S. at 286).

“If the plaintiff successfully satisfies the first two prongs, the burden ghiftee defendant
to defeat jurisdiction by showing that its exercise would be unfair or unreason8biéetth 472
F.3d at 271. In this inquiry, the Court examines five factors: (1) the burden on thesident
defendant; (2) the forum state’s interests; (3) the plaintiff's interest inisgawlief; (4) the
interest of the interstate judicial system in the efficient administration of justicé e shared
interest of the several states in furthering fundamental social poliBesger King Corp, 471
U.S. at 477. “It is rare to say the assertion of jurisdiction is unfair aftemmmicontacts have
been shown.”McFadin v. Gerber587F.3d753, 760 (5th Cir. 2009) (quotirien Air Alaska,
Inc. v. Brandf 195 F.3d 208, 215 (5th Cir. 1999)).

ANALYSIS

The Court denies the dfion for reasonsimilarto its previousOrder. the parties have not
fully briefed the Court and havencanpletedjurisdictional discovery.

The patiesdevoteroughly four pags of briefingto arguehe issuef personal jurisdiction
(Dkt. #212at pp. 35; Dkt. #214 at pp.-B). Third-Party Defendants assert that Evexias/Farmakeio
“have not served any discovémyn them'for any purposeand accordingly, withoufurtherfacts
supportingjurisdiction, dismissal is prop€Dkt. #212 at p. 2). Evexias/Farmakeio resptrat

theyasked to depose tAdird-Party Defendanidut”[n]o dates were providédDkt. #214 at p.
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2). Evexias/Farmakie alsosentinterrogatories tohe ThirdPaty Defendantsemployer,BioTE,
but it objectedo all requests and did not prastuanyresponsesNo reply was filed.

As the @urt stated in its prior Order denying personal jurisdictidhe Court requires
further briefing and “does not have sufficient information at this timertake adetermination”
(Dkt. #179at p. 14. If Plaintiff’s assertions are accurdtegn it would bgremature taletermine
the issue of grsonal jurisdiction While EvexiagFarm&eio have the burden to establrsonal
jurisdiction over the norresidentdefendantsiEvexias/Farmigeio have not yet received dates to
depose the ThirParty Defendants ojurisdictional grounds. SeeBullion, 895 F.2dat 217.
Depositionswill likely beanefficient methodo determine personal jurisdictiamd are permitted
under the Cours prior Order.The parties are urged to caypte in discovgrand to follow proper
procedures for mediating discovery disgsi

CONCLUSION

It is thereforecORDERED that Third-Party DefendantRule 12(b)(2) Motion to Dismiss
(Dkt. #212) is herebPENIED.

It is further ORDERED that Evexias/Farmakeio Defendants are authorized to conduct
discovery as to the issue of specific personal jurisdiction over Mr. Hincher, irad Ms
Pitarra Third-Party Defendants may refile a 12(b)(2) motion to dismiss only if personal

jurisdiction is still at issuafter reasonable jurisdictional discovery has caediu

SIGNED this 18th day of November, 2020.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




