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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

NATIONS FUND, I, LLC, 8
Plaintiff, 8
8 Civil Action No. 4:19€V-00095
V. 8§ Judge Mazzant
8
ENERCORP CRANE & ENERGY 8
SERVICES, LLC, TRIPLE 7 INDUSTRIES, 8
LLC, ENERCORP SERVICES LLC, AND 8§
ZACHRY WEIR, 8
Defendants 8

MEMORANDUM OPINION AND ORDER

Pending before the Coug Defendard’ Motionto Set Aside Clerk’s Entry of Default and
for Leave to File Answer t€omplaint Dkt. #25;Dkt. #26).

After reviewing the record, the Court finds that Defendants’ Motion to Set Asat&’€|
Entry of Defaultand for Leave to File Answer to Complaifidkt. #25 Dkt. #26) should be
GRANTED. Accordingly, Plaintiff's Motions for Default Judgment as to each Defendant
(Dkt. #19; Dkt.#20; Dkt.#21; Dkt.#22) and its Motion for Oral Hearir{@kt. #32)areDENIED
as moot and theClerk’s entry of defaultas to each Defendant (DK15; Dkt.#16; Dkt.#17;
Dkt. #18)is VACATED.

BACKGROUND

Factual Summary

Plaintiff Nations Fund, LLC (“Plaintiff’) leased equipment defendant Enercorp Crane
& Energy Services, LLG"Enercorp”) undera Master Lease Agreementh& Agreement”) on
February 6, 2015. Under the Agreement, Defendant Triple 7 Industries (“Tripteatplessee.

That same dayDefendantnercorp Services LLC (“Enercorp Serviceaf)d Defendant Zachry
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Weir executedease guarantgigreements with Plaintifin which they agreed to aascorporate
and personal guarantoespectivelyin favor of Plaintiff. Also that same day, Enercorp and Triple
7 entered into equipment schedules pursuant to the Agreement.

Plaintiff allegedly has not received payngenh the leased equipmdram Enercorp and
Triple 7 since October 17, 2018. As aresult, on October 31, 2018, Plaintiff sent a NDecaLof
and Demand Letter to Enercorp and Triple 7, advising them that they were in,defailiating
their rightto possess the leased equipment, deshanding that they remit the entire default
balance and return tleguipment to Plaintiff.

On November 9, 2018, Plaintiff filed a lawsuit against Enercorp, Triple 7, Enercorp
Services, and Zachry Weir (collectively, é@ndants”)n Connecticut state court. In response
Enercorp claims it began negotiating with Plaintiff regarding the Agreemahtaleged
delinquencies under the Agreement as claimed by Plaintiff in the Connedaticwit. Enercorp
allegedly agreed ith Plaintiff, on behalf of Defendants, to release the leased equipment to Plaintif
for sale at an auctionOn December 12, 2018, pursuanthat agreemengn auctioneer solthe
majority of theleasedequipmentind the proceeds went to Plaintifnercorp and Triple 7 retained
the remaining equipmentAt that time, it was at least Enercorp’s understanding that the release
and sale of the leased equipment would operdtdlasd final payment under the Agreement and
terminate the AgreementPlaintiff disagres. It claims thathere was a difference between the
equipment’s book value and the amount it received in proceeds from the auction. And Plaintiff
further claims that, though Defendants agreed to remit a payment toward tvaindi, it did not
agree that that payment would operate as full and final payment of Def@ramldigiations under

the Agreement.On February 3, 2019, three days before this action was filed, Plaintiffs sent



Enercorp and Triple 7 a second Notice of Default and Ddnhatter terminating their right to
possess the equipment retained after the auction and demanding its return.

Plaintiff asserts claims againBefendantdor breach of contract Plaintiff claims that
Enercorpand Triple 7 breached the terms of the Agreemant defaulted when they stopped
making payments on the leased equipment on October 17, R0dri@over, Plaintiff claims that
Enercorp Services and Zachry Weir materially breached their respective gaagreaements/b
failing to cure Enercorp and Triple 7’'s defauRlaintiff requests, among other thinggntract
damag@s of not less tha$i1,977,577.91-the $1,112,941.57 iraleproceeds from the auctipn
plus rentfees,late fees, and any deficiency amounts frira equipment’s saldn addition
Plaintiff files an application for writ of sequestration, claiming that it is entitled $sgssion of
the equipment retained by Enercorp and Triple 7 after the December 12, 2018 auction.

. Procedural History

On February 6, 2019, Plaintiff filed a complaint and application for writ of sequestrati
against Defendants (Dktl). Summons returned executed by eBafiendant indicating that
service of process wasadeon each on February 13, 2019 (Dkt. #6; Dkt. #7; Dkt. #8; Dkt. #9).

Defendants did not appear or otherwise indicate an intent to participate in teolitigy
thar March 6, 2019eadline to answerOn March 7, 2019, Plaintiff moved for Clerk’s entry of
default judgment against eabrefendant Dkt. #11; Dkt.#12; Dkt.#13; Dkt.#14). On March 8,
2019, the Clerk entered default against daefendant (Dkt#15; Dkt.#16; Dkt.#17; Dkt.#18).
On March 20, 2019Plaintiff moved for default judgment against edebfendant (Dkt#19;

Dkt. #20; Dkt. #21; Dkt. #22).



On March 26, 2019, Defendants filed a notice of attorney appearanc&2Rkt.On April
12, 2019, Defendasitnoved to set aside Clerk’s entry of default and for leave to answer Plaintiff's
complaint (Dkt. #25;Dkt. #26). That same day, Defendants filed an answer (Dkt. #27).

On April 25, 2019, Plaintiff filed a response to Defendants’ motion to set aside Clerk’s
entry of default (Dkt. #28). On May 3, 2019, Defendants filed a reply (Dkt. #34)Augst 15,
2019, Plaintiff moved for an orddearing on its March 20, 2019 motions for default judgment
(Dkt. #32).

LEGAL STANDARD

Rule 55 of the Federal Rules of Civil Procedure sets forth certain conditionswimder
default may be entered against a party, as well as the procedure to seekytltd dafault
judgment. ED.R.Civ.P.55. The Fifth Circuit requires a thrstep process for securing a default
judgment.New York Life Ins. Co. v. BrowB4 F.3d 137, 141 (5th Cir. 1996First, a default
occurs when a defendant has failed to plead or otherwise respond to the comfiairtheitime
required by Rule 12 of the Federal Rules of Civil Procedbe®. R.Civ. P.55(a);New York Life
Ins, 84 F.3d at 141.Next, an entryof default may be entered by the clerk when the default is
established by affidavit or otherwis€eD. R. Civ. P.55(a);New York Life In$.84 F.3d at 141.
Third, a plaintiff may then apply to the clerk or the court for a default judgment aftetrgroé
default. Fed. R. Civ. P. 55(k}tew York Life Ins.84 F.3d at 141.

A court may set aside an entry of default “for good cause shol#p” R. Civ. P. 55(c)
60(b). “[T]he requirement of ‘goodause’. . .hgs] generaly been interpreted libally.” Amkerg
v. Fed.Deposit Ins. Corp 934 F.2d 681, 685 (5th Cir. 1991Gourts will look at the following
factors to determine whether there is good cause to set aside a defautietfigrithe failure to

act was willful; (2) whether setting the deft aside would mejudice the adversary; and



(3) whether a meritaous claim has been presentédcy v. Sitel Corp.227 F.3d 290, 292
(5th Cir. 2000). Other factors, such as whether the party acted expeditiously to correetahk,d
may also be comdered. Effiohn Intern. Cruise Holdings, Inc. v. A&L Salégl6 F.3d 552, 563
(5th Cir. 2003) (citingDierschke v. O'Cheskey (In re Dierschk@}j5 F.2d 181, 184 (5th Cir.
1992)). These factors are not exclusive but are to be regarded simply as a mean#yayioleht

cause.ld. However, willful failure alone may, in some circumstances, constitute sufficieise

for the court to deny a motion to set asiBerschke 975 F.2d at 184-85.

Generally, the Fifth Circuit has adopted a policy in favor of resolving cases on tiite me
and against the use of default judgmenRogers v. Hartford Life & Accident Ins. Co.
167 F.3d933, 936 (5th Cir. 1999). “This policy, however, is cimubalanced by considerations
of social goals, justice and expediency, a weighing process [thagnggdyl within the domain of
the judge’s discretion.’ld. (internal quotations and citations omitted).

ANALYSIS

Defendants now mov® set aside th€lerk’s entry of default, and Plaintiff requests that
its motion for default judgment be grantedhe Court finds that, even if technically proper, the
Clerk’s entry of default should be set aside.

l. Willfulness

In considering whether good cause exists to set aside a default judgemeny @f entr
default, afinding of willfulness ends the inquiry.acy v. Sitel Corp.227 F.3d 290, 292 (5th Cir.
2000) Absent intervening equities, the Court resolves any doubts “in favor of the movaat to t
end of securing a trial upon the merit$d.

Defendant@advance two arguments for why their default was not willfulstRhey argue

thatfailure to timely answer was not willfldecause their understanding was thetdbtion was



a continuation ofhepreviously filed and still pending Connecticut action involvingekact same
facts, claims, antegalissues. Plaintiff responds by maintainintpat Defendants were on notice
of the Texas action filed against them bec&ismtiff informed Defendants of its intent to move
the proceedings from Connecticut to Texas.

Next, Defendarstargue that the lawsuit pending agaitit@mwas ineffective due to an
alleged agreement with Plaintiff to auction teasedequipment and use the proceeds as a final
cancellation payment to Plaintiff. That cancellation payment, Defendemig,avould have
cancelled the Agreement and anyldfendants’obligations thereunder. Plaintiff argues that
Defendants knew it would not accept the proceeds as full and final payment and weald sust
to collect amounts owed.

The Fifth Circuit’s decision iitn re Dierschkes relevant to the parties’ arments. There,
the party in default argued that his failure to answer was unintentional, emgl#mait ‘he was
involved in a second suit when served and, as a result, he did not understand that he had been
served with a summons this cas€ Dierschke 975 F.2d 181, 184 (5th Cir. 1992The Fifth
Circuit declined to overturn thieankruptcycourt’s finding thatMr. Dierschle’s conduct was
willful because hé&chose to make a decision that he Hadeen served when, in fact, he had.”
Id. Importantly, howevenvhat motivated the Fifth Circuit to ultimately reach this conclusion was
thebankruptcy court’s judgment that Mr. Dierschke “chose to play games wittcfibe]” Id. at
183.

Indeed, whether the party in default’'s conduetilful or intentional turnsn large parbn
whether it appears he or she chose to play games with the court by t@aiimely participate in

the litigation. Seelacy, 227 F.3d 290, 292 (5th Cir. 200@)plding that there was no willfulness



because defendant’s failure to act on the litigation was not a deliberate choicyoydmes’
with the district couf) (quoting Dierschke 975 F.2d at 183

Using thisas theguiding principle, the Court is npersuaded that Defendatisre made
the deliberate choice to play games with the Codib. be sure, undddierschke Defendants’
confusion about the statustbie Connecticut and Texé&sgal proceedingis not alone enough to
preclude a finding of wifulness. Butthe Court evaluates the circumstances in their entirety
Considering Defendants’ alleged misunderstanding of the legal proceadicsjunction with
their belief that they had formed an agreement with Plaintiff that would invalidatiegal claim
against them pertaining to tleasedequipment, it does not appdaefendants wreattempting to
play gameswith the Court. The Court reaches this conclusion in light of the “seriousness of a
default judgment” and after resolving all doubts in favor of Defend&@ds.Lacy227 F.3d at 292
(quotingMason & HangesSilas Mason Co. v. Metal Trades Coun@i26 F.2d 166, 168 (5th Cir.
1984)).

The Court recognizes that Defendants arefrest of faulthere they did fail totimely
answer under th&ederal Rules of Civil Procedure. It does, however, find that Defendants
conduct tHoes not rise to the level of culpabildy willfulness thatshould prevent a court from
setting aside the default judgméniRogers v. Hartford Life & Acc. Ins. Cdl67 F.3d 933, 943
(5th Cir. 1999). Indeed, the Court considers Defendants’ifatdiling to timely answem view
of thebroaderpolicy thatdefault judgments are “generally disfavored in the law” and thus “should
not be grantedrothe claim, without more, that the defendant had failed to meet a procedural time
requirement.”Mason & HangesSilas Mason726 F.2dat 168.

Therefore, orbalanceand resolving any doubts in favor Defendantsthe Court in its

discretion finds that Defendants’ failure to timely answer was not willful.



. Prejudice

There is no prejudice whefthe setting aside of the defalitoes]no harm to plaintiff
except to require it to prove its cdsé.acy, 227 F.3d 8293 (quotingGen. Tel. Corp. v. Gen. Tel.
Answering Sery277 F.2d 919, 921 (5th Cir. 19¢0Mere delay is not enough; rather, treety
requesting a default judgmentust show that “the delawill result in the loss of evidence,
increased difficultie in discovery, or greater opportunities for fraud and collusideh.{quoting
Berthelserv. Kang 907 F.2d 617, 621 (6th Cir. 1990)).

Defendants argue that Plaintiff will not be prejudiced by setting dsedélerk’s entry of
default because it will not result in lost evidence, increased difficulties cowdisy, or greater
opportunities for fraud and collusion. Plaintiff argues that it has incurred substaris in
obtaining the Clerk’s entry of default and that setting atiéeentry of default would reward
Defendants’ untimeliness.

The Court agrees with Defendants. Plaintiff’'s argument focuses on thieaaldixpenses
it would incur and the time it would have to spend if the Court set aside the Clerk’s entrgudf.def
But Plaintiff does not aver that it would result in any evidence being lost, greatier difficulties
in conducting discovery, or create opportunitiesffaud and collusion. Thus, additional time
spent and expenses incurred, without more, is insufficient to demonstrate prejudice.

Accordingly, the Court finds that setting aside the Clerk’s entry of defaultdwoot
prejudice Plaintiff.

IIl.  Meritorious Defense

In deciding whethera meritorious defense existhe Court considers “whether there is

some possibility that the outcome of the suit after a full trial will be contrangteetult achieved

by the default.”Scott v. Carpanzan®56 F. Appx 288, 296 (5th Cir. 2014). The party in default



need not show a likelihood of success on the mea@itgenslllinois, Incv. T & N Ltd, 191 F.R.D.
522, 526 (E.D. Tex. 2000). Rather, it need only show that the “evidence submitted, if proven at
trial, would constitute a defenseld.

Here, Defendants have presented a number of defeDsdendantdeny that they owe
Plaintiff, contending that they agreed to a forbearance and cancellation afrde#ent upon the
sale of thdeasedequipment. Further, Defendants argue that Plaintiff has misinterpreted certain
provisions of the Agreementhat Plaintiff failed to satisfycertainconditions precedent; that
certain provisions were invalidly executed; and tbettain provisions are inapplicable and
preclude recovery by Plaintiff.

Without taking a position on their substance, it appears to the Court that at teastfso
Defendants’ asserted defenses would, if proven true, create a different outcontteethasult
achieved by default. The requirement that Defersdprdsent aneritorious defense ionly
intended to ensure that the Cosirbrder vacating the judgment is not an exercise in futility.
Owenslllinois, 191 F.R.D.at 526. Here, he Court is satisfied th&defendants havenet their
burden of showing that trelegationssubmitted, if proven at trial, would constitute a defesrse:
that allowing the case to proceed would not be futile.

In sum the record here indicates tlia¢fendats’ default was not willful, Plaintiff will not
beprejudiced, anefendant havea meritorious defenseConsidering these factors, the Court in
its discretion finds thate Clerk’s entry of default should bacated

CONCLUSION

It is herebyORDERED that Defendants’ Motion to Set Aside Clerk’s Entry of Default

and for Leave to File Answer to Complaint (D&R5; Dkt.#26)is GRANTED. The Clerk’s Entry

of Default as to each Defendant (DKL5; Dkt. #16; Dkt. #17; Dkt. #18) is ledayVACATED.



It is furtherORDERED thatPlaintiff’'s Motions for Default Judgment as to each Defendant
(Dkt. #19; Dkt.#20; Dkt.#21; Dkt.#22) and its Motion for Oral Hearing (DKt32) areDENIED
as moot.

IT ISSO ORDERED.
SIGNED this 1st day of October, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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