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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

SUSAN HALE; THE ESTATE OF
STEPHEN McCORMACK
Civil Action No. 4:19€V-00337

V. Judge Mazzant

w W W W W W

DENTON COUNTY

MEMORANDUM OPINION AND ORDER

Pending before the Coudre: (1) Plaintiffs Susan Haleand The Estate of Stephen
McCormacks FirstMotion for Leave to File Amended Complaint Pursuant to RuléDks. #19)
(2) Defendant Denton County'$lotion to Stay Discovery, Motionto Quash Propounde
Discovery, ad Motion for Abatementof Any Order for Rule 26 Conference Pending
Determinationof Defendants’ Motiongor Judgmenbn the Pleadingand Asserted Immunities
(Dkt. #9); (3) Defendant’'sExpedited Motionto Reconsiderand Rescind OrdeiGoverning
Proceedings(Dkt. #18); and (4) Defendant's Supplemental Motion to Stay Regarding its
Expedited Motiond Reconsideand Rescind Order Governing Proceedifigjs. #21).

Having considered the motisnand the relevant pleadings, the Court findstt
(1) Plaintiffs' First Motion for Leave to File Amended Complaint Pursuant to RuléDi&. #19)
should be denied2) Defendant Denton County®lotion to Stay Discovery, Motiono Quash
Propounded Discovergnd Motionfor Abatemenbf Any Orderfor Rule 26Conference Pending
Determinationof Defendants’ Motiongor Judgmenbn the Pleadingend Asserted Immunities
(Dkt. #9) should be denied as moot; (3) Defendant’s Expedited MtatiBeconsideand Rescind
Order Governing Proceeding®kt. #18) should be denied as moot; and (4) Defendant’s
Supplemental Motion to Stay RegardingBispedited Motionto Reconsideand Rescind Order

Governing Proceedind®kt. #21) should be denied.
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BACKGROUND

Plaintiffs allege that o August 29, 2017pfficers of the Lewisville, TexasPolice
Department were dispatched aftecamplaint thatStephenMcCormack was consuming illicit
drugs in a publicbathroom (Dkt. #1 P 12). After the officers arrived and identifiellr.
McCormack Mr. McCormack was arrested and transported to the Lewisville Police Depértm
Jail (Dkt. #1 PP 13—14). He was then transferred to the Denton County Jail at approximately 10:00
a.m. on August 31, 201(Dkt. #1PP 14-15).

After arriving at the Denton @inty Jail,Mr. McCormackinitially deniedthat he used
drugs,but he later admitted to GHB ug¢Pkt. #1 P 17). However,Plaintiffs allege that Mr.
McCormack exhibited clear and obvious sign$drfigintoxication ancdverdose’(Dkt. #1 P 15).
Plaintiffs assert that despite several evaluations by prison personnel and a suggestian that M
McCormack be taken to the hospital, nothing was done to adiliredgilcCormacks quickly
deteriorating medicalondition(Dkt. #1 PP 16—20).

Mr. McCormack was found unresponsive and not breathing, presumably in his cell
(Dkt. #1 P 21). Mr. McCormack washentransported to Medical City hospital in Denton, Texas,
wherehe spent five dayfDkt. #1 PP 22—23). Resuscitation efforts were unsucdessandMr.
McCormackwas pronounced dead on September 5, 20 to the effects of a methamphetamine
overdosgDKkt. #1 PP 23-24).

On May 8, 2019Plaintiff Susan Halgboth in her personal capacity aimcher capacity as
the personal representative of Mr. McCormacdissate filed this 42 U.S.C. 81983 action for
allegedviolations of Mr. McCormacland Ms.Hal€s constitutional rightswrongful death, and
negligence(Dkt. #1). Plaintiffs named as defendants Denton County, Shé&réicy Murphree,

and “Does 350" (Dkt. #1). Plaintiffs moved for voluntary dismissal of all claims against Sheriff



Murphree on September 9, 20@3kt. #13). Defendantslid not oppose the voluntary dismissal
(Dkt. #15). The Court entered an order on October 1, 2019, dismissing 3hernifhreewith
prejudice(Dkt. #22).

Prior to Plaintiff$ voluntary dismissal of all claims against Shekifirphree, Defendant
filed its Motion to Stay DiscoveryDkt. #9). Defen@ntargued that discovery should be stayed
until the Court ruled on SheriMurphree’sentittement to qualified or official immunipkt. #9).
Even afterPlaintiffs asked for voluntary dismissal @l claims against SherifMurphree,
Defendanffiled its Expedited Motionto Reconsideand Rescind Order Governing Proceedings
arguing that discovery should be stayed to avompinging] upon the County’s, and indirectly,
Sheriff Murphree’s, entitlement to a stay of discovery until threshold intynussues and
dispositive motions have been determin@okt. #18).

On September 23, 2019, Plairgiffiled its First Motion for Leave to File Amended
Complaint Pursuant to Rule 1fkt. #19). PlaintiffS proposed First Amended Complaint
removedthe “Doe” defendants and replacitem withnamed, putative defendam#o, “within
the Original Complaint, were named throughout as having interacted with Stephenn4c&
(Dkt. #19 P 2). Defendant responded on October 1, 2(M&. #23). Defendant also reurged its

request to stay discovery, arguing ttia Courtshould“stand down’ on the Order Governing
Proceedings%o that the Court can “clearly evaluate the best way to move forwar orderly
fashion” with regard to Defendant’s “rights to immunity and dismisdakt. #21 at p. 2).
LEGAL STANDARD
Rule 15(a) of the Federal Rules of Civil Procedaltews a partyto amend its pleading

onceat any time before a responsive plegdis served without seeking leave of court or the

consent of the adverse parfeD. R.Civ. P.15(a). After a responsive pleading is servéa party



may amend only with the opposing party’s written consent or the court’s lelizeRule 15(a)
instructs theCourt to “freely give leave when justice so requirelsl” The rule “evinces a bias in
favor of granting leave to ameridJones v. Robinson Prop. Grp., L.B27F.3d 987, 994 (5th
Cir. 2005) (quoting.yn-Lea Travel Corp. v. Am. Airlines, In@83 F.3d 282, 286 (5th Cir. 2002)).

But leave to amend “is not automatidVlatagorda Ventures, Inc. v. Travelers Lloyds Ins.
Co, 203 F. Supp. 2d 704, 718 (S.D. Tex. 2000) (cibgsouy v. Gulf Coast Inv. Cor60 F.2d
594, 598 (5th Cir. 1981))Whether to allow amendment “lies within the sound discretion of the
district court.” Little v. Liquid Air Corp, 952 F.2d 841, 8456 (5thCir. 1992). A district court
reviewing a motion to amend pleadings under Rule 15(a) may considahérlieere has been
‘undue delay, bad faith or dilatory motive,. undue prejudice to the opposing party, and futility
of amendment.” Jacobsen v. Osbornel33 F.3d 315, 318 (5ir. 1998) (quotingin re
Southmark Corp.88 F.3d 311, 314-15 (5th Cir. 1996)).

The Court has discretion to denyrequestto amend if amendment would Ibetile.
Stripling v. Jordan Prod. Cp234 F.3d 863, 87Z 3 (5th Cir. 2000) (citation omitted}-utility in
the Rule 15(a)contextmeans that the complaint, once amendaealjld still fail to state a claim
upon which relief could be granted under the Rule 12(is}¢6)dard Id. at 873.

ANALYSIS

Becausdelaintiffs attempt to amentheir complaintfor the purpose of replacirige “Doe”
defendants witmameddefendants would be futile, the Court denies leave to aniEimel statute
of limitations for a8 1983action is determined by the state’s personal injury limitations period
Whitt v. Stephens C1y629 F.3d 278, 282 (5th Cir. 2008)For an injury resting in death, hat

periodis two yearsafter the deatbf the injured persoander Texas lawTex. Civ. PRAC. & REM.

! Because Plaintiffs have conceded their negligence and wrongful death,aaiymnthe§ 1983 limitation period is
relevant(Dkt. #19 3; Dkt. 12 PP 8-9).
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CopE 8§ 16.003. Mr. McCormackwas pronounced dead on September 5, Z0KT. #1 P 24).
Plaintiffs requested leave to ametiteir complainton September 23, 20XDkt. #19). Plainly,
more than two years sepamatee two.

Plaintiffs concedehefact that the'statute of limitations ofPlaintiffs’] § 1983 claims has
presumablypassed but submitsthat theamendmentselate backio the filing of the original
complaintunder Federal Rule of Civil Procedure 15(c)(1)(@kt. #19 P 21). Plaintiffs are
mistaken.

The Fifth Circuit has €learly held thatan amendment to substitute a namedy for a
John Doe does not relate back under Rule I5(d)inzer v. Kaufman Cty916 F.3d 464, 471
(5th Cir. 2019)(quotingWhitt, 529 F.3dat 282—-83. This is true evenwhere a plaintiff works
diligently to identify theputative defendants-Rule 15€) requires a “mistake concerning the
identify of a party.” FED. R. Civ. P. 15(c)(1)(C). “[F]ailing to identify individual defendants
cannot be characterized as a mistaké&linzer 916 F.3d at 471 (quotingacobsen133 F.3dat
321). Plaintiffs’ failureto identify the putative defendants cannot be characterizeRuale 4 5(c)
“mistaké underwell-establishedFifth Circuit precedent

The statute of limitations on Plaintiffslaims has run, an@laintiffs cannotise Rule 15(c)
to relate the proposeamendnents back to the date of the original pleading. Granting leave to
amendwould be futile. Accordingly, the Court deniBfaintiffs First Motionfor Leave to File

Amended Complaint Pursuant to Rule(IDit. #19)3

2Here Plaintiffsknewthe identities of the putative defendants but chose not to name themrakadésen the original
complaint.As Plaintiflsadmit: “The Proposed First Amended Complaint removesib€ designations and replaces
them with the names of various individualld[,] within the Original Complaint, were named throughout as having
interacted with Stephen McCormadiokt. #19 P 2).

3 Plaintiffs also sought leave to amend in order to remove the claim$éusonceded and to clarify the remaining
claims(Dkt. #19Pp 3-4). Plaintiffs may seek leave again to accomplish these, atbethwhilegoals.
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After denying Plaintifs’ leave to amend, the only remaining defendant is Denton County.

When Sheriff Murphree was still a defendamefendantDenton Countyargued that discovery
should be stayed until the Court ruled on Sheviffrphree’s entitlement to qualified or official
immunity (Dkt. #9). Yet evenalfter Plaintiffs moved to voluntarilydismiss all claims against
Sheriff Murphree Defendant filed itsExpedited Motionto Reconsiderand Rescind Order
Governing Proceedingsrguing that discovery should be stayed to avimgpihging] upon the

County’s, and indirectly, Sheriff Murphree’s, entitlement to a stay of disgawetil threshold

immunity issues andispositive motions have been determin@akt. #18). And Defendant now

demands that the Court “'stand down’ on the Order Governing Proceedings” so that thea@ourt
“clearly evaluate the best way to move forward in an orderly fashion” withdégd&dendant’s
“rights to immunity and dismissa(Dkt. #21 at p. 2).

Municipalities are not entitled to qualified immunit§.g, Owen v. City of Indep445
U.S. 622, 638 (1980). Defendart municipality—repeatedly requested to stay discovery on the
basis ofSheriff Murphree’sassertion of qualified immunity and official immunitfhe Court has
dismissed albf Plaintiffs claims againsSheriff Murphreg(Dkt. #22). No qualified immunity
defense is available to any remaining parthius, no stay of discovery is warrant&keGrumbles
v. Livingston 706 F. Appx 818, 820 (5th Cir. 201 qper curiam)(citing Backe v. LeBland91
F.3d 645, 648 (5th Cir. 2012 It is common for a district court to order a stay in discovérgn
a court is considering an immunity defense”) (emphasis added).

Accordingly, Defendant’s requests to stay discovery and rescind the ordeniggver

proceedingdased orBheriff Murphreés entitlement to qualified or official immunitaredenied

4 (Dkt. #9); (Dkt. #18).



asmoot and Defendant’'smostrecentrequest to stay discovery and rescind the order governing
proceedingsis denied
CONCLUSION

It is thereforeORDERED that: (1) Plaintif6 Susan Haleand The Estate of Stephen
McCormacks First Motion for Leave to File Amended Complaint Pursuant to Ruléi&. #19)
is DENIED; (2)Defendant Denton County'8otion to Stay Discovery, Motiorto Quash
Propounded Discovergnd Motionfor Abatemenbf Any Orderfor Rule 26Conference Pending
Determinationof Defendants’ Motiongor Judgmenbn the Pleadingand Asserted Immunities
(Dkt. #9) is DENIED as moot; (3) Defendant’s Expedited Moticlm Reconsideand Rescind
Order Governing Proceedin@3kt. #18) isDENIED as moot; and (4) Defendant’s Supplemental
Motion to Stay Regarding its Expedited Motitm Reconsideand Rescind OrdeGoverning
Proceeding¢Dkt. #21) isDENIED.

SIGNED this 4th day of November, 2019.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE

5 (Dkt. #21).



