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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

UNITED STATES OF AMERICA

V. Civil Action No. 4:19€CV-000761

COLEEN DONOVAN Judge Mazzant

w W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaintiff’'s Motion to Strike Defendant’s Designaticiacéys
D. Lyle as a Purported NelRetained Rebuttal ExpgDkt. #23). Having considered thiglotion
and response, the Court finds the Motion should be denied.

BACKGROUND

This is an action by the United States of America, brought on behalf of the United States
Army Corps of Engineer§‘USACE”), against Defendant Coleen DonovéDkt. #1). The
Government purportedly owns 45,944 acres of land and 5,747 eicflesvage easement at
Lewisville Lake. The Government acquired certgerpetual rights, which include the right to
prohibit construction or maintenance of any structoréduman habitation and the right to approve
all other structures.

In 2012 and 2013, Donovan acquired land purportedly encumbered by the Government’s
easement (Dkt. #1 at pp.2, 5). That easement prohibits the construction or maintenance of any
structure for human habitation below 537 feet, mean sea level, without express writtmt cons
of the Government (Dkt. #1 at pp-2, 4). On Novemberl7,2016, USACE denied a request
from Donovan to place structures within gssement (Dkt. #1 at p. 5Pespite thisDonovan

allegedly proceeded to modify the easement with a mobile home, séltyces, and a gravel
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mixture (Dkt. #1 at pp. 23, 6-7). On January 20, 2017, the Government sent Donovan the first
of several formal demands to cease and desist encroaching on the easement {[pkt. &1)a
Donovan refusedDkt. #1 at p. 7). On Odober 17, 2019, the Government sued Donovan for
trespass ttry title (Dkt. #1). EX. PROP. CODE § 22.001 (2019).

Discovery commenced. On June 24, 2020, the Government reminded Donovan that
expert disclosures were due June 11, 2@¥a. #232).! On July 8, 20206-the deadline for
disclosingexpert testimony on neburden issuesthe Government filed its Notice of Expert
Disclosure(Dkt. #22). On July 13, 2020, Donovan respontiethe Government’s earlier email
stating“she has not retained an experk{. #232). On August 6, 2020, Donovan disclosed
that she may present the testimony of Dr. Stagdy as a “norretained expert at trial to present
rebuttal evidencedn the mean sea level at Donovan’s property (Dkt. 823-

On August 11, 2020, the Gavenent filed its Motion to Strike Dr. Lyle’s testimony (Dkt.
#23), arguing itvasuntimely, but even if it were timely, Donovéailed to disclose Dr. Lyle’s
expert reporas required On August 24, 2020, Donovan responded, arguing that disclosure was
a timely rebuttal repoitDkt. #25). Further, because Dr. Lyle is testifying based on his personal
knowledge acquiredenerallyas an expert in the field, he is not required to produegport.

LEGAL STANDARD

Federal Rule of Civil Procedure 26(a)(2) governs expert testirdisciosures.The Rule
subdividesexpertsbetween those that must provide a report and tthagdo not.

Rule26(a)(2)(B) states the disclosure of a withess must be accompanied bgareptirt,

“if the witness is one retained or specially employed to provide expert testimonycemsther one

! This is the deadline for disclosing expert testimony on issues for which the partyhieears
burden-of-proof.



whose duties as the party's employee regularly involve givingniasyi” FED. R. CIV. P.
26(a)(2)(B).

Non-retained experts are not required to submit reports. Under Rule 26{3)(BKse
non+etained experts are only required to disclose the subject matter and argwhtha facts
and opinions that the witness igected to testify.FED. R. CIV. P. 26(a)(2)(C).

Parties must make timely expavitness disclosuresnderthe Court’s Scheduling Order.
State Auto. Mut. Ins. Co. v. Freehold Mgmt., 2019 WL 1436659, at *21 (N.D. Tex. Mar. 31,
2019). Absent a contrary stipulation, evidence “intended solely to contradict or rebut evidence on
the same subject matter identified by another party” must be disclosed within tlystpfdde
other party’s disclosure. FED. R. CIV.H(a)(2)(D)(ii)

ANALYSIS

Donovan’s disclosure was timely, but inadequate. The Court finds good cause exists for
Donovan to supplement Dr. Lyle’s disclosure with an expert report that compliesRwié
26(a)(2)(B)

Donovan’s Disclosure Was Timely

The Government argues that Donovan’s disclosurelatadecause it waprovided on
August § 2020,well after both expert disclosure dates. Donovan disagr8es identified Dr.
Lyle within thirty days of the Government’s own expert disclosure on 8u8020, and thus
complied with the timeline for disclosing rebuttal evidence under Rule 26(a)(2)(@M6énovan
is correct.

The Court assigned two deadlines for expert disclosure: one for issues yheeparthe
burden-ofproof and one foissues the party does ndtor atrespass tary title suit, the plaintiff

bears the burdeaf-proof. 61 Tex. Jur. 3d Quieting Title, Etc. 8.4Bhus, when the Government



disclosed an expert to testify as to the mean sea level of Donovan’s prepdegyt necessary to
establish that Donovan encroached the easeriemas required to disclose likie burden-of-
proof deadline, June 11, 202¥.et the Government, which made no mention of the buafen
proof in its briefing, served its disclosures on Jul@20. But this was the deadline for expert
disclosure on issues the party does not bear the burden. Thus, the Government’salisa®sur
untimely.

Once Donovan received the Government’s expert disclosure, she timely provided her own
disclosure. Under Rule 26(a)(2)(D)(ii), Donovan was required to disclose evidence “intended
solely to contradict or rebut evidence on the same subject matter identified by andther pa
within thirty days[.]” In her disclosures, Donovan asserts that “Dr. Lyle pi#isent rebuttal
evidence for the testimony of Plaintiff’'s expenfi “methods used to calculate the height [of the
property]” and “the use of Mean Sea Level” (DKR31). As Dr. Lyle’s testimony is “solely to
contradict or rebut” Plaintiff's expert “on the same subject matter,” it quahlaebuttal evidence.
FED. R. CIV. P.26(a)(2)(D)(ii). Donovan disclosed Dr. Lyle’s identity twentyne days after
receivng the Government’s own disclosuréghis waswithin thethirty-dayrequirement and was
thereforetimely.

Dr. Lyle is a “retained or specially employed” expertunder Rule 26(8(2)(B).

The parties disagree on whether Dr. Lyle was a “retaimespecially employed” expert
under Rule26(a)(2)(B)and thusvhether he isequired tgproduce awritten expert report.

Under Rule26(a)(2)(B) “a witness is specially employedwhen he has no personal
involvement in facts giving rise to the litigation, but is engaged to provide opinion testimony,
regardless of whether he is compensated or simply voluriteBogan v. CottonNo. CIV.A. H
09-1324, 2015 WL 5332171, at *1 (S.D. Tex. Sept. 14, 2015). The Court’s inquiry should focus

on whether the witness has “firsthand factual knowledge about the &lgeivard Bound Ranch



v. City of San Antonj®011 WL 2162719, at *2 (W.D. Tex. June 1, 201This is because there
is a“difference between a percipient withess who happens to be an expert and an expert who
without prior knowledge of the facts giving rise to litigation is recruited to prasxgert opinion
testimony. Downey v. Bob's Disc. Furniture Holdings, In633 F.3d 1, 6 (1st Cir. 2011).
Donovan asserts that Dr. Lyle is nmtained because he “has not been paid a fee” and
“was familiar with the issues with the USACE’s determination of its easement or.eakville
long before he met Ms. Donovan” (Dkt. #25 at p. But Dr. Lyle’s familiarity with thecase’s
subject mattergenerally is true of all expertsDr. Lyle is undisputedlyfamiliar with the
background topics in the cas¢hat is why he hagiven expert testimonin at least eight other
caseqDkt. #231). But there is no evidence that Dr. Lyle had any “firsthand factual knowledge
about the case” before joining the cageeSkyeward Bound RancBR011 WL 2162719, at2
Dr. Lyle intends tdestify in “rebuttal of any evidence showing the height of [Donovan’s] Property
that is the subject of this suit and the methods used to calculate the height.” (Bktat42.32).
In other words, Dr. Lyle intends to apply his general knowledge abeahreea level to the
specific facts of this cadey testifyingwhy the Government’s method of calculating mean sea
level at Donovan’s property is somehow deficient. Dr. Liyggiewed he Government’'s expert
disclosureto form his understanding of mean $&eel as it applies to Donovan’s property, again
demonstrating that Dr. Lyle is “an expert who \etthprior knowledge of the facts giving rise to
litigation is recruited to provide expert opinion testimonyseeDowney 633 F.3dat 6. The
Government should have a similar opportunity to review Dr. Lyle’s opinion as a retainetd exper
Dr. Lyle’s Disclosure Does Not Comply withRule 26(a)(2)(B)
As Dr. Lyle is a retained witness, he must comply VRthe 26(a)(2)(B)’s written report

requiremeh He hasnot.



Under Rule 26(a)(2R), a retained expert must provide a written report containing “a
complete statement of all opinions the witness will express and the basis ant feaghem”
and “the facts or data considered by the witness in forming them,” among other fesndti
Lyle disclosed the subject matter of his planned testimony and a general summarya$theda
his opinions (Dkt. #23). Butthe disclosure skimps on the details necessary for a retained witness.
For example, Dr. Lyle’s ultimate opinions are missing, as are his spetifitsms of mean sea
level. Without proper disclosures, the Government has insufficient notice of @fs [pfanned
testimony. As such, Dr. Lyle’s disclosures are deficient.

However, the Court finds good cause to permit Donovan to supplement its expert
disclosure with an expert report that complies with Rul@@B)(B). Insufficient disclosures may
be sipplemented only with leave of the couNewberry v. Disc. Waste, In@020 WL 363775,
at *1 (E.D. Tex. Jan. 22, 2020¥he Court considers four factorsevaluatinggood cause*(1)
the explanation for the failure to timely disclose; (2) the importance of the testi(3)pptential
prejudice in allowing the testimony; and (4) the availability of a continuance to stiote
prejudice.” Id.; seeGeiserman v. MacDonal@93 F.2d 787, 791 (5th Cir. 1990).

Good cause existsFirst, Donovan complied with the disclosure requirements under the
mistaken belief that Dr. Lyle was a nogtained witness. There is no suggestion that the disclosure
was intentionally deficient SecondDr. Lyle is necessary for Donovan to effectively relh t
Government’s own expedbout a central issue in the cageéird, Dr. Lyle is a rebuttal witness,
only, and his testimony is limited accordingly, minimizing the prejudicial effect of
supplementation. However, finally, discovery closed on Aug8s2020. Thus, Donovan must
expeditiously supplemeherexpert disclosure to produce a compliant expert repadvance of

the rapidly approaching pretrial conference.



CONCLUSION
It is thereforeORDERED thatPlaintiff's Motion to StrikeDefendant’s Designation of Dr.
Stacey D. Lyle as a Purported NBetained Rebuttal Expert (Dkt. #23)D&NIED .
It is furtherORDERED that Donovan comply with the disclosure requirementRudé
26(3(2)(B) for aretainedexpert witnessvithin fourteen days

SIGNED this 28th day of September, 2020.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE




