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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

VENKATA SATYA VISHNU VARDHAN 8§
PARCHA, SUNEETH PARCHA, K.P.,and 8
D.D.P. 8§

§
V. § CIVIL ACTION NO. 4:20-CV-015-SDJ

§

KENNETH T. (KEN) CUCCINELI, 8§
SENIOR OFFICIAL PERFORMING THE 8§
DUTIES OF THE DIRECTOR, U.S. 8§
CITIZEN AND IMMIGRATION 8§
SERVICES 8§

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiffs Venkata Satya Vishnu Vardhan Parcha, Staseta, K.P.,
and D.D.P.’s Emergency Motion for a Temporary Restraining Order or Rmaliyninjunction
(Dkt. #4). The Court, having considered the Motion, the government’s response, the supplementa
briefing, the applicable law, and the recddENI ES the Motion.

BACKGROUND

Venkata Parchand his family are citizens of India, where Pafcivas employed as a
senior software enginedor AppLabs Technologies Pvt. Lida computer software testing
company. In 2011, AppLalssibmitted a petition to tHénited States Citizenship and Immigration
Serviceg*USCIS') for an “L—1B” nonimmigrant visdo transfer Parcha and his family to one of
its American offices See8 U.S.C. 81101(a)(15)(L) &llowing intracompany transfer of
employees with specialized knowledgerir foreign offices to the United States on a temporary
basig. The USCIS approved the petition shortly thereafter, allowing Parcha teaécevisa and

move to the United States with his family.

L“parcha” will refer to Venkata Parcha for purposes of clarity.
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In 2012, while working for AppLabs, Parcha received aaradf employment from Unified
Systems, Inc(“Unified System?3, an information technology staffing company. On May 8, 2012,
Unified Systems submitted a petition to USCIS for arTB’ nonimmigrant visa to allow Parcha
to work for the companySeeid. § 1101(a)(15)(H)(i)(b) (allowing nonimmigraatien specialty
occupation workers to temporarily work in the United Statelgwever, while that H1B visa
petition was pending, AppLabs petitioned for and received an extension of’Barehia visa. In
November 2012, Unified Systems again petitioned for, and this time received;lBnvida on
Parcha’s behalf. With that, Parcha finally accepted Unified System’s offdyegyash working for
the company.

Parcha later received another offer of employment, this time from anatiteral bank.

On November 12, 2015, the bank petitioned for and later receivedld \tisa, allowing Parcha

to begin his work for the bank. In 2016, the bank also submitted to the USCIS a petition for an
immigrant visa through form-140, “Immigrant Petion for Alien Workers,” which is a part of

the application process to obtain an immigrant visa that allows the beneficiagrkanmhe
United States on a permanent, rather than temporary, basis. The USCIS approved ttierbrahk’s

Though Parcha no longer worked tdmified Systems, his time at the company became an
issue.In April 2016, the company’s owners were indicted for several federal crimésding
visa fraud and conspiracy to commit visa fraud, in violation of 18 U.S.C. 88 371 and 1546(a),
perpetuated by using nearly a dozen shell companies to file hundreds of frauddBmdtitions
and other related documentatigbkt. #1-1). One of the owners, Raju Kosuri, pleaded guilty to
visa fraud and conspiracy to commit visa fraud and provided sworn statements astpé¢hef s

the visafraud schemgDkt. #1-2). In hissworn statemen&osuriadmittedthat

2 This, alone, did not convert Parcha into an immigrant visa holder dntitl@ermanent residence; he
remained a nonimmigrant-HB visa holder.
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As the former owner of EcomNets, Inc., | [Kosuri] along with othecaospirators

filed fraudulent and fictitious HLB CAP petitions with USCIS . . . on behalf of

shell companies created for this purpose. The shell companies involved in filing

fraudulent H-1B CAP petitions included . . . Unified Systems, Inc. . . . Th&Bd

CAP petitions, LCAs, and supporting documentafiarnher indicated there was

employment available and the beneficiaries of those petitions would work at the

following physical addresses: 1 EcomNets Way, Danville,.VAIn fact, there

was no work available at these addressesalmad the H-1B CAP pditions filed

by the above referenced organizations between 2010 and 2016 were fraudulent.

(Dkt. #5-3). The indictments prompted the USCIS to review Parcha’s 2648 Misa petition
filed by Unified Systems on his behalf.

After conducting a review of Peha’s H-1B visa petition, the USCIS determined that the
petition misrepresented material facts and, on August 28, 2018, issued a Nioiieetddb Revoke
(“NOIR”) the visa on that basiSee8 C.F.R. § 214.2(h)(11)(iii)(A). After the 3®ay response
window closed without any response from Parcha, the USCIS revoked ParchB vida based
on the misrepresentations.

On November 28, 2018, Parcha and several other former employees of Kosuri companies
filed a lawsuit against the acting director of the USCI$hin District of South CarolinAThe
plaintiffs alleged, among other things, that the USCIS did not provide adequate notige of t
revocations at issue because the NOIRs were mailed to the defunct Kosuri comgiharethan
the visa holders. In response, the USCIS agreed to reopen the revocations, relNQIK shio
the visa holders themselves, (Dkt-4% and enter an injunction prohibiting it from taking any
adverse legal action on the basis of the revocations at issue, including denial of pe&aling v
petitions throughout the duration of the lawsuit, (Dkt.-#p Parcha responded to the NOIR

through counsel with written argument and supporting documentation. (D). #But on

December 18, 2019, the USCIS again revoked Parcha$BHvisa on the lkms of

3 Sakthivel v. CuccinellCivil Case No. 3.8-CV-03194 (D.S.C. Nov. 28, 2018).
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misrepresentation of material facts. (Dkt-35 On December 20, 2019, Parcha lost his work
authorization and his job. Parcha and his wife remain unemployed.

On January 7, 2020, Parcha, along with his wife and two children as dependents filed th
instant action. (Dkt. #1). The Plaintiffs bring two claims under the Administr&rocedure Act
(“APA"), for arbitraryand<apricious revocation of Parcha's-1B visa and for unreasonable
delay in adjudicating his Parcha’s-EB visa petition. On January 10, 2020, the Plaintiffs filed an
emergency motion for a temporary restraining order or preliminary inpmaetquesting that the
Court delay the legal effect of the USCIS’s revocation of ParchalBHisa and compel the
USCIS to adjudicate his penditi}-1B visa petition. (Dkt. #4). The government responded in
opposition. (Dkt. #5). After a hearing on the motion, the Court ordered the parties to provide
supplemental briefing on issues regarding the Plaintiffs’ ability to btiegctaims. (Dkt. #12,
#13).

JURISDICTION

Federal courts must resolve the “first and fundamental question” odlipires before
wielding the judicial power of the United Stat8seel Co. v. Citizens for a Better EnB23 U.S.
83, 94, 118 S.Ct. 1003, 140 L.Ed.2d 210 (19@@ioing Great S Fire Proof Hotel Co. v. Jones
177 U.S. 449, 453, 20 S.Ct. 690, 44 L.Ed. 842 (1p0®je Plaintiffs have Article Il standing
bring their unreasonabldelay and arbitrarandcapricious revocation claims. Likewise, the
Court has subjegnatter jurisdiction over the Plaintiffs’ APA claims under fedepaéstion
jurisdiction and is nostripped of that jurisdiction by 8 U.S.C. § 1252(a)(2)(B)@geReno v.
Catholic Soc. Servs., InG09 U.S. 43, 56, 113 S.Ct. 2485, 125 L.Ed.2d 38 (1@#8)g Califano

v. Sanders430 U.S. 99, 105, 97 S.Ct. 980, 51 L.Ed. 2d 192 (3977)



l. Congtitutional Standing

To establish Article Il standing plaintiff “must have (1) suffered an injury in fact, (2)
that is fairly traceable to the challenged conduct of the defendant, and t(& likaly to be
redressed by a favorable judicial decisiddgokeo, Inc. v. Robin§78 U.S. —, 136 S.Ct. 1540,
1547, 194 L.Ed.2d 635 (2016) (citihgjan v. De$. of Wildlife, 504 U.S. 555, 56&1, 112 S.Ct.
2130, 119 L.Ed.2d 351 (1992An injury in fact requires “an invasion of a legally protected
interest’ that is ‘concrete and particularized’ and ‘actual or imminent, not corgéobur
hypothetical.””’Id. (quotingLujan, 504 U.S. at 560, 112 S.Ct. 2130).

It is beyond dispute that, should the Court find an injury in fact, the injury ig feadeable
to the USCIS, as the agency authorizeddjudicate HAB visa petitiongnd revoke H1B visas
and is redressable by a favorable ruling from the Court, as authorized by th&a¢5AU.S.C.
§706(1) (authorizing a court to “compel agency action unlawfully withheld or unreasonably
delayed”);id. 8 706(2)(A) (authorizing a court to “hold unlawful and set aside agency action,
findings, and conclusions found to-b€A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law”). The crux of the inquiry, then, is whetheliaith&ff2 can
claim an injury in fact.

Parcha has asserted an injury in fact sufficient to establish Article Itlistaas to each of
the claims. Brcha has suffered concrete, particularized economic harm arising from tteti@vo
of his H-1B visa and the nonadjudication of his pending.Bl visa petition. Specifically, he has
suffered lost wages because he was terminated upon revocation e1 Bigish,and he continues
to suffer lost wages and related economic hardship because he cannot regain empiograke
related financial decisions due to nonadjudication of kisB1visa petitionSee, e.g.Clinton v.

City of New York524 U.S. 417, 418, 118 S.Ct. 2091, 141 L.Ed.2d 393 (1998) (grounding Article



lll standing in a “sufficient likelihood of economic injuijy Cole v. Gen. Motors Corp484 F.3d
717, 723 (5th Cir. 2007)(1] t is sufficient for standing purposes that the plaintiffs seek regover
for an economic harm that they allege they have suffgregimilarly, Parcha’s wife and two
children also assert facts sufficient to establish Article 11l stambecause, as dependents whose
visa status and financial status are tethered to Parchi@es,USCIS’s revocation and
nonadjudication have likewise inflicted economic and other related harms on them in & manne
fairly traceable to the USCIS and redressable by a favorable Court‘order.

The government opposes standing but does so indirectly. Rather than dispute thesge injurie
the government attempts to categorically deprive Parcha, and his famdiebgien, of any claim
to a legally protected interest in the visa petitions at issue. The governmers &lsat the
beneficiary of a visa piion, by virtue of that status, cannot lay claim to any legally protected
interest regarding an-HB visa petition filed on his or her behalf. Only the petitioner, the
government contends, may claim such an interest. The government primagk/ upbn a
regulation, 8 C.F.R. 803.3(a)(1), thadlefines the scope of “affected partiesipable of pursuing
administraitve appeal of[c]ertain unfavorable decisions on applications, petitions, and other types
of cases.ld. 8 103.3(a)(1)(ii).The regulatiordefines “affected parties” as “the person or entity

with legal standing in a proceeding” and specifies that it “does not include theclzegeff a visa

4 Courts have recognized other legally protected interests groundimingtamder similar circumstances.
Some have identified loss of status as such an iffeg.Stellar IT Sols., Inc. v. USCN®. CV 182015 (RC) 2018
WL 6047413, *5 (D.D.C. Nov. 19, 2018) (finding that though the plaintiff “was mehe beneficiary of the HB
petition,” he had “standing to bring a judicial challenge to USCI8isal of the petition” because he “suffered an
injury in fact—the loss of his legal nonimmigrant statdthat [was] traceable to USCIS’s denial of the petition and
redressable by a favorable ruling in this Court”) (cifitgntena v. Johnsoi809 F.3d 721, 731 (2d Cir. 2015)). Others
have recognized deprivation of the righfpursue permanent residence as such an irgaeyKurapati v. USCJS75
F.3d 1255, 125%0 (11th Cir. 2014) (regarding denial of a140 petition);Tenrec, Inc. v. USC|No. 3:16CV-
995-SI, 2016 WL 5346095, *6 (D. Or. Sept. 22, 2016) (regardingadlefian H-1B visa petitionbased in part on its
unique “dual intent” natuje Specific to their unreasonakdelay claim, the Plaintiffs may also call upon the assurance
of agency adjudication in a “reasonable timseé5 U.S.C. § 555(b), and the sugties that such time is 30 days for
adjudication of a nonimmigrant visa petitiege8 U.S.C. § 1571(b). These legally protected interests also arise in
this case. In light of the economic harm suffered bythmtiffs, however, they are not necessarggstablish standing.
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petition.” 1d. § 103.3(a)(1)(iii)(B).Because Parcha is a beneficianyd thereforeincapable of
bringingan administrave appealthe government contends tiarchas also unable to claimmg
legally protected interest in the-#B visa petitimsat issue.

Put another way, the government argtined the regulation deprives Parcha of any claim
to a legally protected interest in the visa petitions at issue, thereby depimimg the injury in
fact necessary to establish constitutional standing. The Court disagreesgila¢ion deprives a
visapetition beneficiary of the right to bring an administrative app@ald no more. Even if the
regulation denied Parcha the ability to pursue his claims in federal cowtld do so by denying
him the ability to state a claim. That is to say, the gt Parcha seeks to vindicate would fall
outside of the zonef-interests contemplated by the governing laws because the regulation would
exclude his interests, and therefétarcha would not be able to asseitegislatively conferred
cause of actiarBed_exmark Intl, Inc. v. Static Control Components, Ing72 U.S. 118, 134.6t.
1377, 1382, 188 Ed.2d 392 (2014)holding that the zonef-interests test, formerly considered
a matter of “prudential standing,” is “not derived from Article 1lI” bstinstead “a matter of
statutory interpretation”)gee also id(stating that the zoref-interests test determinewtether a
legislatively conferred cause of action encompasses a particular glgiciaifii); Ecosystem Inv.
Partners v. Crosby Dredging, L.L.J.29 F. Appx 287, 289 (5th Cir. 201&unpublished) (same).

Supreme Court precedent is clear that a plaintiff's possible inability to bitagna does
not deny him or her constitutional standirgeeSteel Cqg. 523 U.S.at 89, 118 S.Ct. 1003
(“Jurisdiction ... is not defeated... by the possibility that the averments might fail to state a cause
of action on which petitioners could actually recover.”) (internal quotation naar#fcitations
omitted). Quite the opposite, a court has jurisdiction where one interpretation of thmeiggve

laws provides a cause of action and another does not:



[T]he district court has jurisdiction if the right of the petitioners to recover under

their complaint will be sustained if the Constitution and laws of the UnitedsStat

are given one construction and will be defeated if they are given anothes tide

claim clearly appears to be immaterial and made solely for the purpose ofraptai

jurisdiction or where such a claim is wholly insubstantial and frivolous.
Id. (internal quotation marks and citations omittetis rubric applies here. Courts are divided
on the impact of the regulation, sometimes allowing federal claims to proceed infgpisad
sometimes denying federal claims because GlmpareKurapati v. USCIS775 F.3d 1255, 1260
(11th Cir. 2014) (pr curiam)(“[T]he regulatory definition of ‘affected party’ does not preclude
the [visa petition] beneficiary from having standing in the district court,rakates to who has the
ability to challenge the administrative denial of a petition. It iseffoee not a binding statement
of constitutional standing), with Pai v. USCIS 810 F.Supp.2d 102, 11312 (D.D.C. 2011)
(stating that plaintiffbeneficiary’s lack of standings‘in accord with numerous other courts that
agree (albeit for a variety of asons) that the petitiorerand not the beneficiaryrof a visa
application is the proper party with standing to challenge the ageactyon”). This disagreement
is also proof that Parcha’s claims are neholly insubstantial and frivolousSeeSteel Cq.523
U.S.at 89, 118 S.Ct. 1003. Thus, the regulation is irrelevant to the determination of Parcha’s
constitutional standing and should instead be considered at theofzonerests phase of the
Court’s analysisSee id.at 523 U.S.at 97, 118 S.Ct. 1003(“[T]he Article 1ll requirement of
remediable injury in fact . . . has nothing to do with the text of the statute relied upon”).

Parcha and his family members have asserted concrete, particularized injiasshat

are fairly traceable to the USCHhd redressable by a favorable determination from the Court.

Thus, the Plaintiffs have constitutional standing, and the Court has jurisdicticar théie claims.



. Jurisdiction Stripping under 8 U.S.C. 8§ 1252(a)(2)(B)(ii)

Notwithstanding the Plaintiffs’ constitutional standing to assert the claims mateésin
case, the Court must also consider at the threshold whether it is stripped of-sabject
jurisdiction by8 U.S.C. § 1252(a)(2)(B)(ii5ection 702 of the APA etites “[a] person suffering
legal wrong because of agency action, or adversely affected or aggrieegernny actiohto
judicial relief.1d. 8 702. However, section 701 limits the scope of judicial review whatutes
preclude judicial revieWor “ageng/ action is committed to agency discretion by lawd.
88 701(a)(1), (2). On such limitation is provided in 8 U.S.C. § 1252(a)(2)(B)(ii):

Notwithstanding any other provision of law (statutory or nonstatutory)a court
shall have jurisdiction to réaw . . .

(i) any other decision or action of the Attorney General or the Secretary of
Homeland Security the authority for which is specified under this
subchapter to be in the discretion of the Attorney General or the Secretary
of Homeland Security, other than the granting of relief under section
1158(a) of this title.
This subsection “applies not only to the USCIS’s grant or denial of an applicatiatjuUsinaent
of status, but also t@ny other decisioar action’ within the USCISs discretiori’ Bian v. Clinton
605 F.3d 249, 253 (5th Cir. 201@gcatedas moot due to intervening agency adjudicatidn.
09-10568, 2010 WL 3633770 (5th Cir. Sept. 16, 20(f)oting 8 U.S.C. 8§252(a)(2)(B)(ii)
(emphasis in original)). The discretion sufficient to deny judicial review uhgesubsection must
be found in a statute within the subchapter, referring to 8 U.S.C. 8838%hot a regulation.
Kucana v. Holder558 U.S. 233, 237, 130 S.Ct. 827, 175 L.Ed.2d 694 (2@t@)p v. Gonzales
404 F.3d 295, 303 (5th Cir. 2005).
The relevant statute here, 8 U.S.C. § 1184, governs admission of nonimmigrant aliens.

Section 1184 requires that admission “shall be for such time and under such conditions as the

Attorney General may by regulations prescribel. 8§ 1184(a)(1). For example, the Attorney



General may “when he deems necessagiye “a bond with sufficient surety in such sum and
containing such conditions as the Attorney General shall presciibd he section also requires
that the Attorney General “shall” adjudicate petitions for importing an aliennasienmigrant,
including those filed by an employer for arHB visa, and “shall prescribe” the form and content
of such petitionsid. § 1184(c)(1).

The mandatory language in section 1184 counselsfdagral courts are not denied
jurisdiction over challenges to the pace of adjudication-dfBHvisa petitions or the revocation of
H-1B visas. It is welsettled that the “[ige of the wordshall connotes a mandatory intént.
Matter of DP Partners Ltd. P’shjd06 F.3d 667, 670-71 (5th Cir. 199The operative sentence
in section 1184(a)(1) suggests a mandatory intent by twice commanding th&Gth® tshall”
perform the functions related to admission of nonimmigrants, including adjudicating
nonimmigrant visa petitions and revoking nonimmigrant vis&seMorris v. GonzalesCiv.
Action No. 064383, 2007 WL 2740438, at {&E.D. Pa. Sept. 19, 2007)The statute conferring
USCIS with the authority to revokfhe plaintiff-beneficiary’s] H1B petition is 8 U.S.C.

§ 1184[.]") (citing 8 U.S.C. § 1184(a)(1)).

The language not included in section 1184 is equally compelling. Nowhere does the
statutory text explicitly provide the USCIS “discretion” in the pace of adjidig visa petitions
or the revocation of visas. This is a significant omission, as other portions ohsel@4 explicitly
authorize the agency to act “in its discretion” or even in its “sole discretie8 U.S.C.
§1184(c)(6)(F) (The Attorney Gene shall give such weight to advisory opinions provided
under this section as the Attorney General determines, in his sole disceebergppropriat),

id. 8 1184(d)(1) (“[T]he Secretary of Homeland Security in his discretion mayewte

requirementhat the parties have previously met in peryoid. 8 1184(d)(2)(B) (The Secretary
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of Homeland Security may, in the Secretargliscretion, waive the limitations in subparagraph
(A) if justification exists for such a waivéy; id. 8 1184(d)(2)(C)(ii) (“The determination of what
evidence is credible and the weight to be given that evidence shall be within the gel&odi ®f

the Secretary); id. 8 1184(q)(3) (The status of an alien physically present in the United States
may be adjusted by thethtney General, in the discretion of the Attorney General and under such
regulations as the Attorney General may prescribe, to that of a nonimmigrant seatien
1101(a)(15)(V) of this title . .”). As the Third Circuit has explained, “Congress knows tm
‘specify discretion and has done so repeatedly in other provisions of the INA,” inclutbrigss

than thirtytwo additional provisions in the very subchapter of the INA referenced by 8 U.S.C.
§1252(a)(2)(B)(ii) that make explicit the grant ‘discretiori to the Attorney General or the
Secretary of Homeland SecurityAlaka v. Attorney Gen. of U,356 F.3d 88, 97 (3d Cir. 2006),
overruled on other ground934 F.3d 255 (3d Cir. 2019).

At least one court has determined that section 1252(a)(Rk)(BX applied to section 1184,
does not deprive courts of jurisdiction to review denial of ahB-petition.SeeMorris, 2007 WL
2740438, at *34. Similarly, courts have determined that judicial review generally extends to
instances [w]lhen an agencg recalcitrance, inertia, laggard pace or inefficiency sorely
disadvantages the class of beneficiaries Congress intended to.prakgtarqawi v. Gonzales
No. 3:06 CV 1165 N, 2007 WL 1346667, at *2 (N.D. Tex. Mar. 14, 20§a9tingin re Am. Fed
of Govt Emps., AFL-CIO, 790 F.2d 116, 117 (D.Cir. 1986).

There are, however, competing arguments. First, section 1184 implies dS8GI&ion
concerning the adjudication of nonimmigrant visa petitions and revocation of nonimiigpas
because itllows the USCIS to promulgate implementing regulations that determine how it will

make such decisions. The statutory text states that adjudication of admission is Suclde
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conditions as the Attorney General may be regulations prescribe” and inciale®xample a
condition available “when he deems necessary.” 8 U.S.C. § 1184(a)(1). For instancéytibwy sta
text does not include, much less mandate, adjudication or revocation deadlines, désgiteinc
such deadlines elsewhei®ee, e.g.id. (“The admission . . . shalbe for such time . . .”)id.
§1184(a)(2)(A)(“The period of authorized status . . . shall be for such period . . .”). Courts have
found the omission of mandatory adjudication deadlines significant in the section 12%R}6))2)
aralysis as applied to similar USCIS determinatid®se, e.g.Beshir v. Holder10 F. Supp. 3d

165, 176 (D.D.C. 2014) (“The absence of a congressicmappsed deadline or timeframe to
complete the adjudication of adjustment applications [pursuant to F48%] also supports the
conclusion that the pace of adjudication is discretionary and thus not reviewable.”).

Given the tension between competing interpretations of section 1184, the Court resolves
this issue through the application offarhiliar principle of statutory construction: the presumption
favoring judicial review of administrative acti6rKucang 558 U.S.at 251, 130 S.Ct. 827n
Kucang the Supreme Court encouraged this course in applying section 1252(a)(2)(B)(ii) to a
related immigration gddication. Indeed, th&ucanaCourt “dispelled” “[a]nylingering doubt
about the proper interpretation of 8 U.S.C. § 1252(a)(2)(Biy)referring to the “welsettled”
jurisprudence counselling that “[w]hea statute is‘reasonably susceptible to digent
interpretation, we adopt the reading that accords with traditional understaratidgbasic
principles: that executive determinations generally are subject to judicial révidw(quoting
Gutierrez de Martinez v. Lamagn®l5 U.S. 417, 434, 115 S.Ct. 2227, 132 L.Ed.2d 375 ().995)
The Supreme Court noted that it hasrisistently applied that interpretive guide to legislation
regarding immigration, and particularly to questions concerning the prasareéfederalcourt

jurisdiction?” 1d. (collecting cases). The Fifth Circuit has similarly spoken on the breadth of Judicia
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review under the APA, calling upon Supreme Court precedent stating that the Acdiemthe
basic presumption of judicial reviévand that such reviewwill not be cut off uless there is
persuasiveeason to believe that such was the purpose of Cong@stns v. Mnuchin938 F.3d
553, 58-74 (5th Cir. 2019)quotingAbbott Labs. v. GardneB87 U.S. 136, 140, 87 S.Ct. 1507,
18 L.Ed.2d 681 (1967)

Here, there can be nooubt that section 1184 is reasonably susceptible to divergent

interpretation The issue, then, is whether there is “clear and convincing evidence’ to dislodge the
presumption” of judicial reviewKucana 558 U.S.at 252, 130 S.Ct. 827. There is not. The
discretiorby-omissionandimplication argument carries some weight but does not rise to the level
of “clear and convincing” evidence, especially when compared to clear grants ofialscret
provided elsewhere in the immigrant statutes, including other subsections of sectiots@lf84 i
Therefore, the USCIS does not have sufficient discretion to foreclose judiuialv of the
Plaintiffs’ unreasonableelay or arbitraryand-capricious revocation clainfs.
PRELIMINARY INJUNCTION

Parcha requests preliminaryjunctive relief delaying the legal effect of the USCIS’s
revocation of the HLB visa obtained on his behalf and compelling the USCIS to adjudicate the
pending H-1B visa petition filed on his behalf. The Court has the authority to grant the relief
Parcha seks under the APA. The Court may hold unlawful and set aside agency action that is
“arbitrary’ or “capricious,”5 U.S.C. 8 706(2)(A), and may compel agency actiamdwfully

withheld or unreasonably delay&dd. § 706(1). To obtain that extraordinary remedy, however,

Parcha must satisfy all of the elements of the prelimiimgmnction test. He fails to do so.

5 The Court recognizes that thdsealsoa potential issue regarding the zeoiinterests test. But the Court
need not addredtshere. Unlikgurisdiction, “merits questions [may] be decided before statutory standing qusfgtion
Seel Co, 523 U.S. at 97 n.2, 118 S.Ct. 1003. Thus, the Court exercises due resulgmbeeeds directly to the
merits of the preliminary injunction.
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l. Legal Standards

The preliminaryinjunction standard is a familiar one. A movant must show a substantial
likelihood of success on the merits of its claims, a substantial threat @rabde harm, a balance
of hardships weighing in its favor, and a lack of public disservice should the injunctiombexigra
Tex Med. Providers Performing Abortion Servs. v. Lake§7 F.3d 570, 574 (5th Cir. 2012)
However, when the government is the nonmovant, the balance of hardships and lack of public
disservice factors mergélken v. Hblder, 556 U.S. 418, 435, 129 S.Ct. 1749, 173 L.Ed.2d 550
(2009) Guedes v. Bureau of Alcohol, Tobacco, Firearms & Explos82&3F.3d 1, 10 (D.C. Cir.
2019)(per curiam).

The standard is not easily met. The Fifth Circuit heautioned repeatedlythat a
preliminary injunction is an “extraordinary remedy.éx Med, 667 F.3dat574. Indeed, the relief
has been treated “as the exception rather than the kiks"Power & Light v. United Gas Pipe
Line Co, 760 F.2d 618, 6215th Cir. 1985). This is epecially so when the movant seeks
mandatory relief compelling action beyond maintaining the statusMparinez v. Mathewss44
F.2d 1233, 1243 (5th Cir. 1976). Such relief is “particularly disfavored” and should only issue
when ‘the facts and law clearly favor the moving pdrty. Therefore, without such a showing as
to all four elements, the preliminary relief cannot issee, e.g.Ponce v. Socorro Indep. Sch.
Dist., 508 F.3d 765, 772 (5th Cir. 2007).

[. Parcha Has Not Shown a Substantial Likelihood of Success on the Merits of
his Arbitrary-and-Capricious Revocation Claim.

Parcha asserts that he is substantially likely to succeed on the mergsadbitraryand
capricious revocation claim because the USCIS acted unlawfully in severalRaraysParcha
argues that the USCIS failed to issue an NOIR within the deadline set by a dtétaiions.

Second, Parcha argues that the USCIS exceeded its authority by revekirgaliased on fraud
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committed by the visa petitioner, not himsédlhird, Parcha argues that the USCIS wrongfully
denied him the ability to review the full administrative record. Lastly, Raerues that the
revocation lacked sufficient allegations of fact. The Court addresses eaateatgn turn.

A. Statuteof Limitations

Parcha argues that he is likely to prevail on the merits of his arb#@rakgapricious
revocation claim because the USCIS failed to issue an NOIR regardingtisvisa within the
five-year deadline set by the statute of limitation88nJ.S.C. § 2462 The USCIS approved the
H-1B visa at issue on September 18, 2012, and issued its NOIR on October 1, 2019, over five
years later. Parcha’s argument rests on the notion that thgefrestatute of limitations set forth
in section 2462 governs the tirbg which the USCIS may instigate a revocation proceeding. It
does not.

To begin with, the regulations implementing the USCIS’s statutory revocatibariyt
foreclose Parcha’s argument. The USCIS has statutory authority to revokeranmgnaint visa
basel on 8 U.S.C. § 1184orris, 2007 WL 2740438, at *@ The statute conferring USCIS with
the authority to revokfthe plaintif-beneficiary’s]H1B petition is 8 U.S.C. 8 1184) (citing 8
U.S.C. 8§ 1184(a)(1)). The regulations implementing section 1184 make clear thaCt& &y
exercise that authority “at any timeThe director[of the USCIS] may revoke a petition at any
time, even after the expiration of the petition.” 8 C.F.R. § 214.2(h)(11)(i)(B).

Parch&s theory failsalsobecause it hasongrounding in any legal authoriti?archa fails
to provide any authority-be it statute, regulation, or judicial opinie#that applies section 2462’s

statute of limitations to the USCIS’s issuance of an NOIR regarding-4B Misa. Nor is the

6 Section 2462 provides in relevant part that, “an action, suit or progefedithe enforcement of grcivil
fine, penalty, or forfeiture, pecuniary or otherwise, shall not be emtediainless commenced within five years from
the date when the claim first accrued[.]” 28 U.S.Q482.
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Court aware oiny authority that has applied section 2462’s statute of limitations to anyyagenc
action regarding a nonimmigrant or immigrant visa petition. This absence o&whgrity
supporting the application of section 2462 under similar or analogous circumstancesigegardi
nonimmigrant visa petitions settles the issue, as the United States, here 8¢ St bound
by any limitations period unless Congress explicitly directs otherwis@téd States v. Hongyan
Li, 619F. Appx 298, 301 (5th Cir. 2015unpublished) (quotindJnited States v. City of Palm
Beach Gardens35 F.2d 337, 339 (5th Cir. 1981)

Moreover, the authorities that Parcha does provide are inappmdfies determination.
The first,H. P. Lambert Co. v. Sgcof Treasiry, concerned the revocation of a broker’s license
issued to a customhouse for failure to exercise responsible supervision and @ostriie
business in accordance with the applicable governing statutes. 354 F.2d 819 1$8%)iThe
secondArticle 1l Gun Shop, Inc. v. Gonzalesldresses thevocation ofafederal license to sell
firearms by the Bureau of Alcohol, Tobacco, dfitearmsfor failure to complywith the Gun
Control Act and its implementing regulatiodgl1l F.3d492 (7th Cir. 2006)Neither “explicitly
direct” that the statute of limitations in section 2462 apply in this instancelontbrey surmount
the “strict comstruction in favor of the government” required when a party attempts to apply a
statute of limitations to government action or the clear language of the implemegtitegios.
SeeHongyan Lj 619F. Appx at 301 (quotingCity of Palm Beach Gardens§35F.2dat 339
Badaracco v. C.I.R464 U.S. 386, 391, 104 S.Ct. 756, 78 L.Ed.2d 549 (3984)

In any case, section 2462 is inapplicable because revocation of a fraudwguitgévisa
is not a “penalty” or a “forfeiture.” Courts have long held thgh® words ‘penalty’ or ‘forfeiture’
in this section refer to something imposed in a punitive way for an infraction of a favlic

Meeker v. Lehigh Valley Ry. Ca236 U.S. 412, 423, 35 S.Ct. 328, 59 L.Ed. 644 (1915)

-16-



(interpreting the predecessor to sat2462);accordHongyan Lj 619F. Appx at302(collecting
cases). “Remedial actions do not coumtdngyan Lj 619F. Appx at 302 Courts’ analysis of
section 2462 in the analogous denaturalization context is instructive. Courts, includiifiithe
Circuit, have consistently held that section 2462 does not apply to denaturalizatiosebiéist
remedial rather than punitivBeeg.qg, id. (“[D] enaturalization is the withdrawal of something to
which the individual was never entitled; denaturalization is a restorative oried@ettbn, not an
action that seeks to punish the commission of a crjmdrevocation of an HLB visa acgired
through fraud or willful misrepresentation is similarly remesehdlcorrects the fraud enacted upon
the USCIS and returns the status quo. Just as revocation of a grant of full Unéecaiiranship
is remedial, so too is revocation of a grantaasmaller subset of those rights. For all of these
reasons, Parcha’s argument is not substantially likely to succeed on ttee merit
B. USCIS Revocation Authority

Parcha acknowledges that the USCIS has the authority to revoke-ldh wika upon
finding fraud omwillful misrepresentation in the material facts of the underlying petition, buearg
that the USCIS only has such authority when the wrongful conduct is perpetsatédee b
beneficiary of the petition. Wrongful conduct committed by the petitioner, rdb@ar the
beneficiary, under Parcha’s view, cannot be a basis for exercising theS'YS@Vocation
authority. Because the USCIS’s revocation of Parcha$BHvisa identified wrongful conduct
committed by the petitioner, Kosuri and Unified Systems, butndidexplicitly mention any

committed by the beneficiary, Parcha, he contends that the USCIS exceeddubrityaut

7 See also id(stating that even though revocation may “certainly [be] severe,ribtée called punitive”);
Restrepo v. Attorney Gen. of U.617 F.3d 787, 86D2 & n.23 (3d Cir. 2010) (collecting casebited States v.
Phattey No. 3:17CV-247 JWS, 2018 WL 4365490, at *4 (D. Alaska Sept. 12, 2GIB), 943 F.3d 1277 (9th Cir.
2019) (“The purpose of revoking citizenship is quite obviously to take back sométiat was not deserved in the
first place. The purpose is not to punish, but rather to restore the gtad.”)
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Parcha’s arguments cannot be reconciled with the text of the controlling sé&tutS.C.
§ 1184. Section 1184(a)(1) concerns the USCIS’s authority over nonimmigrant admission, and
provides in relevant part thaflhe admission to the United States of any alien as a nonimmigrant
shall be for such time and under such conditions as the Attorney General shall grgstiibe
§1184(a)(1). This language authorizes the USCIS to revoke nonimmigrant visa petititres
basis of fraud and willful misrepresentati@ee, e.gMorris, 2007 WL 2740438, at *8.

Section 1184 further provides that the USCIS has revocation authority asnafiénvho
was issued a visa or otherwise provided nonimmigrant status and counted against theahumeri
limitations of paragraph (1) is found to have been issued such visa or otherwise provided such
status by fraud or willfully misrepresenting a material [fit8 U.S.C.8 1184(g)(3)Under the
statute’s plain language, revocation authority is broadly conditioned on a finding of frauifubr
misrepresentation. Nothing in the statutory text limits the scope of that authorityongful
conduct committed by any particular party. To the contrary, the text prowidesvbcation of a
visa whenever it “is found to have been issued” on the basis of fraud or willi@prgsentation
without regard for which party committed the wrongful acts.

The context and design of section 1184 confirm this reading. In ascertaining the plain
meaning of section 1184(g)(3), the court “must look to the particular statutory tenguesue,
as well as the language and design of the statute as a wrraleé v. City of Arlingtoy657 F.3d
215, 224 (5th Cir. 201 uotingK Mart Corp. v. Cartier, InG.486 U.S. 281, 291, 108 S.Ct. 1811,

100 L.Ed.2d 313 (1988)Section 1184(c)(1) requires the “importing employer” to submit the visa

8See als®@ C.F.R. § 214.2(h)(11)(i)(B) (“The director may revoke a petition [farabB visa] at any time,
even after the expiration of the petition.it); § 214.2(h)(11)(iii)(A)(2) (“The director shall send to the petitioner a
notice of intent to revoke the petition [for arHB visa] in relevant part if he or she finds that . . . [tlhe statement of
facts contained in the petition or on the application for a temporary lahificaion was not true and correct,
inaccurate, fraudulent, or misrepresented a material fact[.]").

-18



petition on behalf of the beneficiargee8 U.S.C. § 1184(c)(1). The statute thereby involves both
the beneficiary and the petitioning employer in the completion and submission oftipetii®n.
In recognition of the petition process involving both the beneficiary and the petitiempigyer
and the possibility of fraud committed by either party, section 1184(g)(3) encombaase or
willful misrepresentation by either or both, not only by the beneficiary. Thush&a argument
is not substantially likely to succeed on the merits.
C. Inspection of the Record

Parcha also asserts that he is substantially likely to succeed on the ohehits
arbitraryandcapricious revocation claim because the USCIS did not allow him to inspect the
administrative record before responding to the NOIR. As a part of a revocatmeeging, the
USCIS will develop a record. Regulations govern the extent to which a visa petitiapeeview
that record. Parcha contends that, under the regulations, he was entitled to reviemMraébertul
prior to filing his response to the NOIR. The USCIS disagreed and instead providedédtauiex
summary of the factual and legal basis for its intent to revoke his R#@aha argues that the
NOIR’s detailed summary was legally insufficient and deprived him of a rimgaul”
opportunty to respond. The text of the governing regulation and the great weighthoiigut
foreclose this argument.

The governing regulation states that, f{applicant or petitioner shall be permitted to
inspect the record of proceeding which constitutes the basis for the deeisiept as provideid
the following paragraphs>8 C.F.R. § 103.2(b)(16). Here, the USCIS invoked the exception set

forth in the first paragraph, which provides:

9 The Court assumesguendathat Parcha may invoke this regulation as the beneficiary of the visampetiti
at issue. Although it is unclear whether Parelaa a beneficiar~constitutes an “applicant” (and it is undispitbat
he was not the “petitioner”), courts that have interpreted thisatgn) including the Fifth Circuit, have not addressed
this potential issue. Likewise, the Court declines to so here.
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If the [USCIS] decision will be adverse to the applicant or petitioner and is based

on derogatory information considered by the Service and of which the applicant or

petitioner is unaware, he/she shall be advised of this fact and offered an opportunity

to rebut the information and present information in his/her own behalf before the

decision is rendered, except as provided in paragraphs (b)(16)(ii), (iii), and (iv) of

this section.

Id. 8 103.2(b)(16)(i). The government argues that this paragraph operates as anrexcepe
general rule allowing inspeotn of the record and permits the USCIS to instead provide a factual
summary of the “derogatory information” that the USCIS considers in itsntieggion and that

is unknown the party, so long as the summary puts the party on notice of the derogatory
information sufficient to allow an opportunity to rebut it.

Challenging this understanding of the regulatory t&drcha makes the conclusory
assertion thatsubsectiors 103.2(b)(16)(i) and(ii) constitute “separate, mandatory notice
requirementsthat supplement the mandatory inspection requirement, rather than exceptions that
replace it. That is half correct. The subsections of 8 C.F.R. § 103.2(b)(16) do provide separate
notice requirements. But the plain text makes clear that those subsectienseptions not
additions, to the general rule of mandatory inspection: “An applicant or petitionérbghal
permitted to inspect the record of proceeding which constitutes the basis for sienjegcept
as provided in the following paragraphsd. § 103.2(b)(16) (emphasis added). As the Fifth
Circuit recently explained:

The plain language of 8§ 103.2(b)(16)(i) requires that USG&vise[ T the

petitioners whose claims are about to be denied ofdbeeogatory informatich

that forms the basis foh¢ denial. As many of our sister circuits have recognized,

it does not require USCIS to provide documentary evidence of the information, but
only sufficient information to allow the petitioners to rebut the allegations.
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Mangwiro v. Johnsarb54 F. Appx 255, 26162 (5th Cir. 2014junpublished). The great weight
of authority agrees with the interpretation articulated by the Fifth CitTihe cases Parcha cites
in rebuttal are unavailing. To begin with, the Seventh Circuit's ruling-liger v. Nielsen
affirmatively rejected Parcha’s position in recognizing that “a summarguafiice” and merely
“urged” the USCIS to provide the actual evidence as a best practice in futurezd@sesAppx

684, 689-90 (7th Cir. 2018)n Ghafoori v. Napolitanpthe court, in dicta, recognized subsection
103.2(b)(16)(i) as the “first of those exceptions” to the mandatory disclosureeraguir before
holding that the subsection at issue, 103.2(b)(16)(ii), required production of evidenced713 F
Supp. 2d 871, & (N.D. Cal. 2010) seealso Mattson v. KellyNo. 315CV-182, 2017 WL
4102463, at *89 (D. Nev. Sept. 14, 201 discussingshafoori. Lastly, inBoateng v. Holder

the court proposed that subsection 103.2(b)(16)(i) requires disclosure of derogatomatioh

as a supplement to the mandatory disclosure requirement, allowing a party w aetial
evidence upon request. No. CV-1Q057FDS, 2012 WL 12893987, at . Mass. Aug. 16,
2012) No court has adopted that understanding. A fair reading of the plain text, supported by the

vast majority of courts interpreting it, shuts the door on Parcha’s argdhBetause the USCIS

0 See Zizi v. Field Office Dir753F. Appx 116, 117 (3cCir. 2019) (unpublished) (holding that a summary
may satisfysutsection 103.2(b)(16)(i))Fliger v. Nielsen 743 F. Appx 684, 689 (7th Cir. 2018) (samd)jaz v.
USCIS 499F. Appx 853, 85556 (11th Cir. 2012) (sameljassan v. Chertaff693 F.3d 785, 789 (9th Cir. 2010)
(same);Ogbolumani v. Napolitan®57 F.3d 729, 735 (7th Cir. 2009) (san®grdo v. Dep’t of Homeland Se284
F. Appx 262, 266 (6th Cir. 2008) (same)/ells v. CuccinelliNo. 4:19CV-1099MGL, 2019 WL 2578630, at *6
(D.S.C. Jue 24, 2019) (samePwusuBoakye v. Barr376 F. Supp. 3d 663, 6789 (E.D. Va. 2019) (same)aiker
v. USCIS 352 F. Supp. 3d 1067, 1076 (W.D. Wash. 2018) (sakteftson v. Kelly No. 315CV-182, 2017 WL
4102463, at *89 (D. Nev. Sept. 14, 2017) (samb®)azinda v. USDHNo. 115CV-752, 2016 WL 6156224, at *+1
12 (S.D. Ind. Sept. 29, 2016gport and recommendation adoptédb. 115CV-752, 2016 WL 6156318 (S.D. Ind.
Oct. 20, 2016) (samefBrinklys v. Johnsonl75 F. Supp. 3d 1338, 1353 (M.D. Fla. 2056{d sub nom.Brinklys v.
Secy, Dept Homeland Sec702F. Appx 856 (11th Cir. 2017) (per curiam) (same); 8 C.F.R. 8 214.2(h)(11)(iii)(B)
(“The notice of intent to revoke shall containletailed statement of the grounds for the revocatiahthe time period
allowed for the petitioner’s rebuttal.”) (emphasis addedg also Sehgal v. Lyndil3 F.3d 1025, 10382 (7th Cir.
2016) (same as to section 103.2(b)(16)(iBhaly v. INS48 F.3d 1426, 14385 (7th Cir. 1995) (same).

11 Parcha’s argument regarding statutory history does not tipisedetermination. At bottom, Parcha’s
argument only shows that, in the midst of changes to other USCIS digcloechanisms, the mandatory inspection
requirement of section 103.2(b)(16) was unchanged. This argument does notteébgtthow that secth and its
exceptions should be interpreted, much less counsel in favor of Parobydsed interpretation. Further, Parcha’s
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revoked Parcha’s petition and did so based on fraud allegedly unknown to Parcha, the exception
in subsection 103.2(b)(16)(i) appliksre.

It is well-settled that the exception only requires the USCIS to summarize the deyogat
information sufficient to provide notice of the basis for its intent to revoke and adlowttal. The
NOIR did so here. It began by stating that the USCIS’s intent to revokédasasl on willful
misrepresentation of material facts in thelB visa petition at issue. It explained that the intent
to revoke arose from Kosuri's guilty plea to visa fraud and conspiracy to consaitaud. It then
guoted the language of the plea agreement, providing in relevant part that, “[t{jhe defalidant w
plead guilty because the defendant is in fact guilty of the chargeadseffe . . [and] admits the
facts set forth in the statement of facts[.]” (Dkt-2)1 The NOIR explained the underlying facts
admitted by Kosuri through lengthy quotation of his statement of facts and swdaviafDespite
Parcha’s assertion to the contrary, both documents, as quoted in the NOIRas#dtet the H-
1B visa petitions filed by Kosuand his companies during the relevant time period were tainted
by misrepresentation of material facts. The statement of facts, a&sldqndhe NOIR, provides in
relevant part:

In furtherance of their conspiracy, [Kosuri] and otheicoaspirators causdd be

filed fraudulent and fictitious HLB visa petitions and LCA’s on behalf of the

Enterprise businesses [including Unified Systems]. . . . Between 2001 and 2016,

[Kosuri] and the other coonspirators filed 924within cag petitions for H-1B

visas on behalf of the Enterprise businesses [including Unified Systems] with

USCIS,all of whichcontained materially false information.

(Dkt. #54 at 3) (emphasis added). The sworn affidavit, as quoted in the NOIR, echoes the

statement of facts, providing in esfant part:

invocation of the “Adjudicator’s Field Manual” is irrelevant to this defieation because it does not carry the force
of law. See Diaz v. USCIHA99F. Appx 853, 855 (11th Cir. 2012) (per curiam) (“[A] field manual or other internal
administrative guidance that has not been promulgated in accordancePuitingiiceandcomment rule making
procedures does not have the force dfeteof law.”) (citing Bradley v. Sebeliy$21 F.3d 1330, 1338 (11th Cir.
2010);United States v. Harveg59 F.2d 62, 64 (5th Cir. Unit B Oct. 1981)).
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As the former owner of EcomNets, Inc., | [Kosuri] along with othecaospirators

filed fraudulent and fictitious HLB CAP petitions with USCIS . . . on behalf of

shell companies created for this purpose. The shell companies involved in filing

fraudulent H-1B CAP petitions included . . . Unified Systems, Inc. . . . Th&Bd

CAP petitions, LCAs, and supporting documentation further indicated there was

employment available and the beneficiaries of those petitions would work at the

following physical addresses: 1 EcomNets Way, Danville,.VAIn fact, there

was no work available at these addressesaliraf the H-1B CAP petitiondiled

by the above referenced organizations between 2010 and 2016 were fraudulent. The

beneficiaries never actualyorked at any of these addresses.
Id. (emphasis addedJhe NOIR then specifically connected the facts provided above to Parcha,
noting that his H1B visa petition was filed by Unified Systems between 2010 and 2016 and listed
1 EcomNets Way, Danwville, Virginia, as his place of supposed work. It ended witheitiGcsp
regulations that Parcha allegedly violated and the method of responding with rebuitierge,
which Parcha did. Therefore, the NOIR discharged its legal obligation to provadeRaffcient
notice of the derogatory information and opportunity to rebut it.

D. Facts Sufficient to Revoke Petition

Similarly, Parcha asserts that the revocation of kikB-visa was arbitrary and capricious
because it failed to provide a sufficient factual baSeneralized allegations of fraud, without
specific reference to any instances in a revoked petition, in Parcha’s \eeegalty insufficient.
He contends that the USCIS’s revocation of hislBi visa included insufficiently generalized
allegations of fraud arising from Kosuri and Unified Systems’s behavidhouti specific
instances of fraud in the petition itself. Parcha’s argument is unpersuasive.

The APA requires a court to hold unlawful and set aside agency action ‘thdtitisary”
or “capricious.” 5 U.S.C. § 706(2)(A). That “highly deferential” inquiry requiresoartcto
determinewhether the agency “examined the pertinent evidence, considered the relevasyt facto

and articulated aeasonable explanation for how it reached dsislon.” Associated Builders &

Contractors of TexInc. v.NLRB 826 F.3d 215, 219 (5th Cir. 201@hternal quotation marks
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omitted).Agency action is arbitrary and capricious “only when it is so implaudilaieit could
not be ascribed to a difference in view or the product of agency expewigscsh v. U.S. Dep’t
of Agric, 991 F.2d 1211, 1215 (5th Cit993) (nternal quotation marks omitted)A court
presumes the validity of the agency action and may not substitute its judgmerenues for
those ofthe agencyi-CC v. Fox Television Stations, In&56 U.S. 502, 513, 129 S.Ct. 1800, 173
L.Ed.2d 738 (2009)Associated Builders826 F.3d at 219-20.

The USClSarticulated aeasonable explanation fits revocation of Parcha’s-HB visa
based orpertinen evidenceandrelevant factorsThe revocation, as it comprehensively set forth,
was based on the explanation that Kosuri and his shell companies, including UnitieahsSys
committed fraud in all of the HLB petitions they filed during the time period Barcha’'s
employment, thereby including the petition filed on his behalf. Like the NOIR, tlozaton
included the allegation of misrepresentation of material facts in ParchaB ¥sa petition, the
factual background regarding the visa fraud commitigdKosuri and Unified Systems, the
extensive quotation from Kosuri’'s statement of facts and sworn affidavit, andyidéesis for
the revocation. The revocation also included an acknowledgment of Parcha’s respond©i&the
and enumerated the docuntehe provided. It then provided comprehensive analysis explaining
the basis of its revocation determination and rejecting Parcha’s arguments.

The USCIS response to Parcha’s arguments began by correctly gaberttithhe agency is
only obligated to provide sufficient notice of derogatory information in its NOIR, contoary
Parcha’s assertion that he is entitled to inspect the full administrative recoid oaske. The
response then reiterated the explicit factual detail set forth in the NO[R®rsng its adverse
determination, including that Kosuri pleaded guilty to visa fraud and repeatedfiedestider

oath that all of Unified Systems’s-HIB visa petitions filed during the relevant time period
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misrepresented material information, Parcha’s among them. The respemsejétted Parcha’s
argument that Kosuri’s statements were an unreliable basis for revocattorg #iat the sworn
statements had sufficient credibility as evidenced by administratimgsuh support. Indeed, the
statement of facts supports this determination by stipulating that the facts ther&irua and
accurate, and that if the matter proceeded to trial, the United States woellprbeen the [facts]
beyond a reasonable doubt.” (Dkt. #5). Finally, the revocation paduteitiat Parcha’s arguments
and evidence asserting that he did not commit fraud were not responsive to the issubef whet
the H-1B visa petition contained fraud. Echoing the discussion hé&re¢ire USCIS correctly
stated under section 1184 that evidence showing that Parcha may not have committed fraud does
not resolve the issue of whether any fraud was commitbgdany party—within the application,
which alone may serve as the basis for revocation.

The USCIS’s revocation determination was neither atyitnor capricious. It articulated
a reasonable explanation of its determination based on the pertinent eviugneleeant factors.
SeeAssociated Buildey 826 F.3dat 219 In support, it relied upon sworn statements that it
determined were sufficiently credible, and which courts have deemed accefiablee.g.
Redeemed Christian Church of GodUSCIS 331 F. Supp. 3d 684, 6949 (S.D. Tex. 2018)
(holding that a USCIS déad of apetition for special immigrant religious worker viseghich was
based in substantial part on statements provided by the parties and relevapartles] was
neither arbitrary nor capricious). The USCIS’s comprehensive explanation carcmidigered
“so implausible” that the Court will upset the prestimp of its validity. SeeWilson 991 F.2dat

1215. Thus, Parcha’s argument is not substantially likely to succeed on the merits.

12 See suprdart 11(B).
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* * *

In sum, none of Parcha’s arguments supporting his revocation claim withstanas/scrut
The USCIS’s issuance of an NOIR regarding aAlBl visa obtained by fraud or willful
misrepresentation is not bound by the fjear statute of limitations set forthsection 2462. The
USCIS’s authority to revoke an -HIB visa extends to visas involving fraud or willful
misrepresentation committed by the petitioner or the beneficiary. The USGdEabligated to
provide a full inspection of the administrative record when it makes an adietes@nination
based on derogatory information unknown to the applicant. And the USCIS provided sufficient
facts to justify its revocation of Parcha’s-1B visa. For these reasons, Parbha not showm
substantial likelihood of suess on the merits of his arbitreapdcapricious revocation claim.

1. Parcha Has Not Shown a Substantial Likelihood of Success on the Merits on
his Unreasonable-Delay Claim.

Parcha argues that his unreasonaglay claim is substantially likely to succeed the
merits because the USCIS has not adjudicated the pendittg) ¥isa petition at issue for over a
year. That alone, he contends, is legally sufficient to find that the USCIS unielgsielayed its
adjudication because it exceeds the congressiodah@ency indicia of what should constitute a
reasonable time to adjudicate arliB visa petition.

The APA provides the authority for a court to “compel agency action unlawfully Wdthhe
or unreasonably delayed.” 5 U.S.C. 8§ 706¢&k also id§ 555(b);United States v. PopovicB20
F.2d 134, 137 (5th Cir. 1987A court may compel such action upon a showing of unreasonable
delay and prejudice arising from that delyng v. Nat'| Transp. Safety Bd766 F.2d 200, 202
(5th Cir. 1985)(quoting Chromcraft Corp. v. EEOCA465 F.2d 745, 747 (5th Cir. 1972))he
determination of unreasonable delay in agency action is guided byarsiest:

(1) the time agencies tako make decisions must be governed by a rule of reason;
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(2) where Congress has provided a timetable or other indication of the speed with
which it expects the agency to proceed in the enabling statute, that statutory
scheme may supply content for this ruleeason;

(3) delays that might be reasonable in the sphere of economic regulation are less
tolerable when human health and welfare are at stake;

(4) the court should consider the effect of expediting delayed action on agency
activities of a higher or competing priority;

(5) the court should also take into account the nature and extent of the interests
prejudiced by delay; and

(6) the court need not find any impropriety lurking behind agency lassitude in
order to hold that agency action is unreasonably delayed.

Telecorms Research & Action Ctr. v. F.C.(Z50 F.2d 70, 80 (D.C. Cir. 198diyternal quotation
marks and citations omittedjeeAm. AntiVivisection Soc’y v. U.S. Dep’t of Agri®46 F.3d 615,
621 (D.C. Cir. 2020jciting the sixfactortest for an unreasohke delay claim under the APA).

The delay must be considered in context, and here the factual context favoriige US
To be sure, the USCIS has not adjudicated the pendihB Misa petition at issue for over a year.
And Congress has provided its “sensi@dt such adjudication should take no more than 30 days
under ordinary circumstances. 8 U.S.C. 8§ 1571(b). But this adjudication is subject to unusual
circumstances created by Parcha’s own litigation conduct. Parcha, alongew#hal other
plaintiffs in parallel federal litigation arising from the same facts, entere@mégreed injunction
with the USCIS in which the agency agreed to:

forgo taking any adverse final agency action based on1B8 tevocations at issue

on any approved, pending, or futurgd9, Petitions for Nonimmigrant Workers.

on behalf of or by any Plaintiff or Plaintiff’'s derivative for the duration of thi®a

and any appeal thereof to the United States Court of Appeals for the Fouit Circ
(Dkt. #57). In effect, Parcha’s own litigation conduct has deprived the USCIS of the full scope of
adjudicative options. Now that the injunction prevents the US@I® fadjudicating Parcha’s
pending H-1B visa petition based on the underlying determination of fraud in his prior petition,

Parcha moves this Court to compel the USCIS to adjudicate based on the options thatisspai
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the petition on independent grouradsapprove it. Parcha candidly admits to this litigation strategy,
stating in his Complaint that while he “is protected by an injunction entered Saktikivelcase,
nothing in the stay prevents the Agency framproving [his] pendingextension applicadn
without reference to the cap H1B visa revocatigDkt. #1 at 13) (emphasis added).

Parcha cannaimultaneously agree to an injunctibimdingthe USCIS’shandsand then
blamethe agencyor not signing his approvaHe attempts to dispel concerns about his coercive
strategy by assuring that “[ithe Agency approved the extension application, but then prevailed
in litigation, nothing would prevent the Agency from revoking the approved extéhsiomut
that is no basis for the Court to compel the USCIS to approve a petition that it mayemoi s,
particularly when the USCIS is legally incapable of denyhmg petitionbased on its previous
determination of willful misrepresentation and continues to defend that detg@omimaactive
litigation. Under these circumstancebetCourt cannoaccurately determine théte amount of
time elapsed constitutes unreasonable ddd@gause the USCIS may very well have moved
expeditiously on Parcha’s pending-1B visa petitiomabsent thk injunction agreetb by Parcha
he has failed to shothatthe amount of time elapsed constitutes unreasonable detky the

circumstances

* * *

A preliminary injunction is an “extraordinary remedy” that will issue only uporoaant’s
showing of sacess on all four element§ex Med, 667 F.3dat 574 That demanding task is
intensified by the Plaintiffs’ request for a mandatory injunction that would ebthp USCIS to
adjudicate Parcha’s pending-IB visa petitionSeeMartinez 544 F.2dat 1243.The Plaintiffs
have not made the necessary showing to prove their case the “excagdigmnPower & Light
760 F.2dat 621. Because the Plaintiffs failed to show that their claims are substantidjlytdike

succeed on the merithe Courtneed not examine thadditional elementsequired to obtain
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preliminary injunctive raef. See, e.gPonce v. Socorro Indep. Sch. Di&08 F.3d 765, 772 (5th
Cir. 2007)(“Because we conclude that no constitutional violation has occurred,” such that the
plaintiffs “have failed to show that they havésabstantial likehood’ of success on the merits,”
the court resolved that its “inquiry ends her@hereforethe Motion is DENIED.
CONCLUSION
It is therefore ORDERED that the Plaintiffs’ Emergency Motion for a Temporary

Restraining Order or Preliminary InjunctiDENIED. (Dkt. #4).

So ORDERED and SIGNED this 7th day of February, 2020.

SEAN D. JORDAN
UNITED STATES DISTRICT JUDGE
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