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IN THE UNITED STATES DSTRICT COURT
FOR THEEASTERN OSTRICT OF TEXAS
TEXARKANA DIVISION

TODD WARREN ALTSCHUL 8§
VS. 8§ CIVIIACTION NO.5:14cv144
DIRECTOR, TDA-CD, ET AL. 8§

MEMORANDUM ORDER PARTALL Y ADOPTING THE
MAGISTRATEJUDGE' S REPORT AND RECOMMENDATION

Petitioner Todd Warren Altschul,an inmate confinedat the Telford Unit of the Texas
Departmentof Criminal Justice,Correctional hstituions Division, proceedingro se, broughthis
petition for writ of labeascorpus pursuant to 28 U.S.C. § 2254.

TheCourtreferedthismatterto the Honorable Carolind. Craven, United tates Magstrate
Judee, at Texarkam, Texasfor considerion pursuanto applicabldawsand orders athis Court.
Themagstratejudge ecommends this petition forrivof habeas corpus should be dismissed.

The Courthasreceived andcorsideredthe ReporandRecommenadion of United States
Magistrate Judgéiled pursuant to sucleferral, along wth the record, pleadings ad all available
eviderce. Petitionerinitially filed objectiongo therepat; howeve, petitionerlaterfiled a motion
to dismissthepetition. As the respondeititasnotbeensened,petitioner’'smotionto dismissshould
begranid.

Furthermore, th@etitioneris notentitledto theissuancef acetificate of appe&ability. An
appealrom ajudgmentderying federal habes corpuselief maynotproceedunless a judgessues
acertificate of appedability. See28 U.S.C. § 2253;#D. R. APP. P.22(b). Thestandardor granting
a catificate of appetability, like thatfor grantinga certifi cate of probableause taappeal under
prior law, requires thepetitionerto make a substantiashowing ofthe denialof a federal
constitutional right.SeeSlackv. McDanid, 529 U.S. 473, 483-84 (200@®jizalde v.Dretke, 362
F.3d 323, 3285th Cir. 2004);seealsoBarefootv. Estelle 463U.S.880,893(1982). Inmakingthat
substantial shwing, the petitionerneednot establish thaheshould pevail on themerits. Rather,

he must demonstratieattheissuesaresubjectto debateamongurists of reasonthata court could
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resolve théssuesn adifferentmanne, orthatthe questionpreentedareworthyof encouagement
to proceedfurther. SeeSlak, 529U.S.at483-84.Any doubtregardingwhetheto grantacetificate
of appelability is resolvedin favor of thepetitioner,and theseveity of the penaltymay be
consideredn making thisdetermination.SeeMiller v. Johnson, 206.3d 274,28081 (5thCir.),
cert.denied, 531 U.S. 849 (2000).

Here, the jgtitioner has not shown that anf/the issuesaised byhis claims areubject to
debateamongjurists ofreason. The dctual andegal questions advancdxy the petitionerarenot
novel and havebeenconsistentlyresolvedadvesely to his position. Inaddition, thequedions
preentedarenotworthy of encouagementto proceedfurther. Therfore, thepetitionerhasfailed
to make asufficient shaving to merit the issuance of eertificate of appealability. Accordingly, a
ceatificate ofappelability shall not be issued.

ORDER

Accordingly, the findings ofact andconclusions ofaw of the magistratejudgearecormrect

andtherepat of themagistratejudgeis ADOPTED to theextentit recommendedismissal. A final

judgment will be enteed in this case in aordancewith thismemorandum.

Itis SO ORDERED.

SIGNED this 16th day of January, 2015.

L [ ]
MICHAEL H. SCHEEIDER

UNITED STATES DISTRICT JUDGE



