Benson et al v. Russell&#039;s Cuthand Creek Ranch, Ltd. et al Doc. 78

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TEXARKANA DIVISION

DUANE BENSON AND WIFE
SANDRA BENSON

Plaintiffs,

V. No. 5:14¢v-161-JRG
RUSSELL'S CUTHAND CREEK
RANCH, LTD.,,

DUCKS UNLIMITED, INC., AND
NATURAL RESOURCES
CONSERVATION SERVICE

w W W W W W W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court ishe Motion to Dismiss for Lack of Jurisdictidiied by theDefendant
Natural Resources Conservation Service (“NRGBHKt. No. 65) (the “Motion to Dismiss”)yand
the Motion for Leave to File a Fourth Amended Compléiad by Plaintiffs Duane and Sandra
Benson (the “Bensons”) (Dkt. No. 7@he “Motion for Leave”). Having considerédabth
motions, the CourGRANTS the Motion to Dismis&ndDENIES the Motion for Leave for the
reasons stated below

l. Background

On May 3, 2016 the Court deni®&tRCS’sMotion to Remand for Lack of Subject Matter
Jurisdiction Pursuant to 28 U.S.C. 1447(c) (Dkt. No. 48he relevant facts related to the posture
of this casare described in that Memorandum Opinion ande@rd

On May 18, 2016, NRCS filed the Motion to Dismiss. (Dkt. No. 65.) In the Motion to

Dismiss, NRCS argues that this Court does not have subject matter jurisolerariaims against

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txedce/5:2014cv00161/156594/
https://docs.justia.com/cases/federal/district-courts/texas/txedce/5:2014cv00161/156594/78/
https://dockets.justia.com/

the NRCSbecause (1) the Federal Tort Claims RdETCA") requires thdJnited Statede a
named defendant and (2) thiited StateCourt of Federal Claimg“Court of Claims”) has
exclusive jurisdiction over Plaintiff€laims forbreach of contract and inverse condemnation.

On June 1, 201 laintiff responded to the Motion to Dismiss aeduested leave to file
their Fourth Amended Complaint. Such amendment waifdctively substitutethe United
States as a party place ofNRCSand wouldwithdraw Plaintiffs’breach of contract and takings
claimsagainst the GovernmeniDkt. No. 70.) As stated in their motiorRlaintiffs seekleave to
amendtheir Third Amended Complaint so as to: “(1) add the United States as a party a:fenda
(2) abandon their contract claim as to the United States or anyagfeitgies, (3) abandon their
inverse condemnation claim, (4) limit their claims for injunctive relief to thegumernment
defendants, and (5) further clarify its existing claimkd’ &t 1.) According to Plaintiffssuch an
amendmentvould vest thisCourt with subject matter jurisdiction. NRCS opposes Plaintiffs’
Motion for Leave, arguing that the proposed amendments would be of ndoeitactse the Court
would still lack subject matter jurisdiction over Plaintiflshendedlaims

Whether the Courhas subjet matter jurisdiction over themended claims against the
United States per the proposed Fourth Amended Complaint oth@venamended claims against
NRCSper the Third Amended Complajrrethe subjec to which the Court now turns.

Il. Plaintiff s’ Proposed Amendments Addig The United States As A Party

Federal Rule of Civil Procedure 15(a) states that leave to amend a pleadihge'$resly
given when justice so requires.” However, it is well established teaEdrt should not grant
leaveto amend a pleading if the amended pleading is futile, for example, if the amended claims

would be subject to dismissal for lack of subject matter jurisdiciromould fail to state a claim



upon which relief could be granteske Soottsv. United States, 613 F.3d 559, 565 (5th Cir. 2010)
Sripling v. Jordan Prod. Co., 234 F.3d 863, 873 {5Cir. 2000).

The FTCAIs a broad, but limited waiver tthiefederal governmerist sovereign immunity.
In pertinent part, the liability of the United States under the FTCA is subject to the
“discretionary function” exception.United Sates v. Gaubert, 499 U.S. 315322 (1991).
Pursuant to thigxception,the government does not waive sovereign immunity over claims
“based upon the exercise performance or the failure to exercise or perform a discretionary
function or duty on the part offaderal agency or an employee of the Government, whether
or not the discretion involved babused.” 28 U.S.C. § 2680(al.he Governmenargueshere
thatthis Court would lack subjecehatter jurisdiction over Plaintiffs’ prospective claims because
those claims challenge conduct tmafolves a discretionary function.

In deciding whether conduct involves a discretionary function, courts apply pemvtest.
First, therelevantconduct must involve an element of judgment or chddeekovitz v. United
Sates, 486 U.S. 531, 536 (1988%ootts, 613 F.3dat 567. However, if a statute, regulation,
or policy prescribes or proscribes a certain action, thenagency is bound to act in a
particular manner, and the Governmentis not protected by thealiscretionary function
exception. Gaubert, 499 U.S. at 322. Second, even if the action regjudzggment or choice,
the exception only shields those judgments or choices which are basmmhsderations of
public policy. Id. at 322-23. Here the focus is on the nature of the actidaken and
whether they are susceptible to policy analysisat 323, 325;Gibson v. United Sates, 809
F.3d 807, 8125th Cir. 2016). While the party asserting federal jurisdiction hashbeden of

demonstrating that jurisdiction is proper, theegits ae Plit on the issue of whether th&intiff



or the government bears the burden of establishing that the discretionary function

exception applies.See . Tammany Parish v. FEMA, 556 F.3d 307315 n.3 (5th Cir. 2009).

Plaintiffs have requested leave to add the United States as a defendant to the tort claims
they have brought under the FTCA. NRCS oppasesleave to amend because it argues that
the amendments are of no effect sittee discretionary functioaxceptionbars recovery for any
tort claimalleged in the Complairstgainst the GovernmentRegardless of which party bears the
burden of proof, the Court finds that ttiscretionary function exceptias applicableandas such

it bars dl of Plaintiffs’ prospectivetiort daims against the United States.

TheRoath decision from the Eastern District of Wisconsijle not controlling authority,
is helpfuland instructive Roath v. United States, 843 F. Supp. 2d 944 (E.Wis.2011). Under
substantially similafacts, theRoath plaintiffs advanced similar claims against theited States
The Roaths filed a complaint against the United States pursuant to the FTCAhrhvayialleged
that their property suffered damage due to the restoration of wetlaad$eir property. Id. at
946-47. The adjacentlandowners granted a 30-year easement on thedantiguousto the
Roaths’ property to facilitate action ke United States pursuant to the Wetlands Reserve
Program(*“WRP”) intended to improve the condition oértain wetlands, thereby enhancthg
area’s environmentd. at 947. The Roaths claimed the NRCS causedaindrain tiles to be
removed from theasemerdarea whictthat hal been in place since the 183@nd that the removal
of these tiles caused their property to be damaged by excessive \BagdRoath v. United States,
No. 10C-0228, 2012 WL 4718123, at *2 (E.D. Wis. Sept. 28, 2012n the pleadingsheRoath
court heldthat he Government couldot be liable for such claims based on the discretionary

function exception.



Here, taking thélaintiffs’ operative allegations as true, the levee system built by Ducks
Unlimited (with funding and active oversight by NRCS) pursuant ta¥RPhas caused flooding,
erosion, and related damage to the Bemsoperty. The WRP is a program intended to promote
and further certairpublic policy goals It is a program thatlearly confers discretionio the
NRCS The harm complained of relateghe design andonstructiorof such levees pursuant to
the WRP. Therefore, lhis case fallsvell within the discretionary function exception. Such a
conclusion compels this Court to find that the discretionary function exceggies,andbars
any claimdirected tevardthe design and construction of the levee system pursuant to th&a3VRP
implemented upn the Russell property See also Oceanview Farms, L.P. v. United Sates, 213
F.3d 632 (H‘ Cir. 2000);cf. Inre Katrina Breaches Litig., 616 Fed. App’»659, 661(5th Cir. 205b)
(noting that regulations that listed extrinsic constraints and considerationdid not compel a
particular method of dredging, letthe decision on the manner of dredging to the government

based on its evaluation of competir@nsiderations).

Plaintiffs, in their briefing,attempt to elude the logic of tiReath decisionby focusing on
an assertegovernment duty to monitor, maintain, and operatddtiee in question Plaintiffs
claim that suchmaintenancaluties weremandatory andhat suchmaintenanceluties are not
susceptible to policy analysisDespite Plaintiffs’ briefingthe Court is notonvincedthat the
proposed Fourth Amended Complattearly states a claim against the United States for a failure
to monitor, maintain, and operate tlevee in question Plaintiffs say that had Defendants
“monitored and managed the easement” that they would have “known of the continuing damage to
the Benson pragty,” but thisonly confirms that it is thedesign and construction of the levihat

caused the damageand not a failure tsubsequeily maintain thdevee. Plaintiffs do not plead



any factsthat affirmatively suggest that the cause of harm to Plagitiffroperty is the
Governmeris failure to monitor, maintain, ooperate thdeveeon theRusselllands In fact,
every allegation in the proposed Fourth Amended Complaint sugbesthe opposite is true
Plaintiffs allegein both their Third Amended Complaint and in thaiofferedFourth Amended
Complaintthatthe WRPleveewasdesigned and constructed in a manner whaumséd injury to
Plaintiffs’ property (See Dkt. No. 71 at § 13.) These pleadings make dlear becase the
WRP project worked as intended;stgnificantly reduced the width of the once broad and stable
floodplain? (1d. at § 16.) Suchallegationsare inapposite to this more recemtintenance theory
which Plaintiffs discusgor the first timein their briefing; that Plaintiffs’ property was harmed by
the Government's failure to ensure that the levee system worked properly, ilarggdamnaintain
and manage the systenThe operative allegations as pleddnake it clear that the harm which
forms the basis of Plaintiffs’ lawsuit arises from the design and construction efvdednd not
from some later duty to maintain the levee as built.

In this casethe dcisions concerning the desigmd constructiorof the levee system
directly implicatethe mission, policy goal, and regulatory scheme of the WRP as set out in the
relevant statuteand regulations governing the WRP, 16 U.S.C. § 3837(Rg))16 U.S.C. §
3837 c(c)(1H2), and 7 C.F.R 8§ 1467.4(d)(2)This statutory framework gives th@overnment
wide discretion to administer the prograrand his Court properly presumes that the
Government’s actions are susceptible to policy anal$eesGibson, 809 F.3d at 816. Plaintsf

have not alleged adequdéets b overcome such a presumpti@geid.



llIl.  NRCS Is Not A Proper Defendant

Having concluded that amending tb@mplaintto substitute the United States for NRCS
would be futile, theCourt now turns to thallegations in the Third Amended Complaint, the
operative pleading in this casghe questionremains of whether the Court has subject matter
jurisdiction over Plaintiffs claims against NRCS.

In its Motion to Dismiss, NRCS argues that the FTCA does not vest this Court wehtsub
matter jurisdiction to consider such tort claims brdugdpinst a federal agencyRather than
respond to the substance of the Motion to Dismiss, Plaintiff resphéstve to amend their
Complaint. By foregoing a response@|aintiffs effectively concedeNRCS’s argumenthat this
Court does not havaibjectmatter jurisdiction over Plaintiffslaims against NRG%nd the Court
agrees.

Regarding the FTCA claims, there are two reassush claims fail. First, the
discretionary function exception Ilsahe clains, as discussed abaveSecond,te Fifth Circuit
has consistently held that a federal agency cannot beesusnine under the FTCASeg, e.g.,
Galvin v. Occupational Safety & Health Admin., 860 F. 2d 181, 183 (5th Cir. 1988). In other
words, only the United States is a proper defendant under the, [RbCan agency or subdivision
thereof Accordingly, all tort claims broughity Plaintiffsagainst NRCS must be dismisded
lack of subject matter jurisdiction

Likewise, the remaining contract and takings claims against NRCS must alsoniesdd
because th€ourt of Claims has exclusive jurisdiction over such claintsederal district courts
have concurrent jurisdiction over claims against the United States founded wgithrerthe

Constitution or upon any express or implied contract with the United States, but oy &



plaintiff's claim does not exceed $10,000 in damages. 28 U.S.C. § 1346(&y{#)e Plaintiffs
do not allege thereciseamount of damages they seek their breach of contract or inverse
condemnation claimsuchclaims cannot be reasonably construed to request less than $10,000.
Accordingly, all of the remainingontract and takingslaims agaist NRCS must also be
dismissed because the exclusivegdittionvested in the Court dflaims establishes that this
Court lacks subject matter jurisdiction here?® U.S.C. § 149Hh)(1). Given that Plaintiffs
intended to abandon their claims for injunctive relief against theet@men (as evidenced by
their profferedFourth Amenéd Complainj, andsince any injunctive relief would require an
underlying finding of liability on the part of the Gammert which cannothow occurin this
Court the Plaintifs’ claims seeking injunctive relief as against the NRCS are also dismissed.
V. Conclusion

For the reasons set forth herein, tBevernment’'sMotion to Dismissis GRANTED,
and all claims including those set forth in Plaintiffs' Third Amended Complaint, against the
Natural Resources Conservation Service BIBMISSED WITH PREJUDICE. Further,the
Plaintiffs’ Motion for Leaveto Amend its Complaintis DENIED, and Plaintiffs' Fourth

Amended Complaint is hereby STRICKEN.

So Ordered this
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RODNEY GIL%ZRAP ‘%
UNITED STATES DISTRICT JUDGE
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