Accurso v. Young et al Doc. 25

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TEXARKANA DIVISION

ANTHONY ACCURSO 8§
V. 8§ CIVIL ACTION NO. 5:16¢v15
WARDEN S. YOUNG, ET AL. §

MEMORANDUM ADOPTING REPORT AND RECOMMENDATION
OF THE UNITED STATES MAGISTRATE JUDGE
AND ENTERING FINAL JUDGMENT

ThePlaintiff AnthonyAccursofiled this civil actionunderBivensv. Six UnknownNamed

Agentsof the Federal Bureau of Narcotie¥3 U.S. 388 (1971) complaining aalleged denial

of hisrightto practicehisreligion. This Courtorderedhatthecasebereferredto theUnited States
MagistrateJudge pursuanb 28 U.S.C. § 636(b)(1and (3) and the AmendedOrder for the
Adoption of Local Rules for thé&ssignmenbf Duties to United States Magistrate Judges.

TheDefendantsvere servedwith processandfiled amotionfor summarnjudgmentbased
on failure to exhaust administrative remedies, to which Plaintiff filed a respAfter review of
the pleadingsand the summary judgment evidence,the Magistrate Judgeissued a Report
recommendinghe motion for summaryjudgmentbe grantedand the lawsuit dismissedwithout
prejudice for failure to exhaust.

Plaintiff filed a responst the Report acknowledging tMagistrateJudgevascorrect.He
alsorequestedhe Courtto re-file hislawsuitandwaive payment of aecond$350.00filing fee.
Any re-filing of the lawsuit must be doneby Plaintiff ratherthan by the Court. However, no
statutoryprovisionexistsfor thewaiver of thefiling feeupon arefiling of thelawsuit,evenaftera
dismissalwithout prejudice.

A federal court order dismissinga casewithout prejudicemeansthe order permitsthe

initiation of asecondaction. Wright & Miller, FederalPractice& ProcedureCivil 2nd 82367t
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319 (1995);,Committeefor Effective Cellular Rulesv. FederalCommunication€€ommission 53

F.3d 1309, 1318D.C. Cir. 1995)(dismissalith prejudiceis commonlyused‘only to denotethat
no bar existsto refiling an applicationat the appropriatéime andin the appropriate manner.”)
The U.S. District Court for the EasternDistrict of Louisianahas explainedthat “an order
dismissinga casewithout prgudice does notllow the dismissedparty simply to amendthe
complaintat anylater dateo correct thedeficienciesyather, thgarty mustre-file the case pay a

newfiling fee,andfile anewcomplaint.”Offbeat,Inc. v. Cager civil actionno. A-94-2796, 1997

WL 83140 (E.D. La., Feh 26, 1997),citing Hickman v. U.G. Lively, 897 F.Supp. 955, 960

(S.D.Tex.1995). Thisis consistentvith Fifth Circuit precedenholdingthata prisoner proceeding
in forma pauperisis obligatedto pay thefull filing feeupon thdiling of thecomplaintandnorelief
from anorderdirectingpaymentof thefee should begrantedfor a voluntarydismissal. Hatchetv.

Nettles 201 F.3d 651, 65¢bth Cir. 2000);see Williams v. Roberts, 116.3d1126, 112§5th Cir.

1997)(appellatdiling fee isassessedt the moment thappeals filed, regardles®f whetherthe
appeal is later dismissed).

BecausePlaintiff did not objectto any of the proposed findings or conclusions of the
Magistrate Judge, has barredfrom de novo review by the District Judgeof those findings,
conclusionsandrecommendations anelxceptupon grounds gblain error,from appellataeview
of theunobjectedo proposedactualfindingsand legakonclusions accepted and adopted by the

districtcourt. _Douglass Wnited ServicesAutomobileAssociation 79 F.3d 1415, 143(®th Cir.

1996) en banc).
The Courthasreviewedtherecordin this causeand the Report of thiglagistrateJudge.
Uponsuchreview, the Courthasdeterminedthe Report of thélagistrateJudgeis correct. See

UnitedStatesy. Wilson, 864 F.2d 1219, 1225th Cir.), cert. denied, 492U.S5.918, 10965.Ct.3243

(1989) (whereno objectiongo a MagistrateJudge’s Reporarefiled, the standardof review is

“clearly erroneous, abuse of discretion and contrary to lalvi¥ accordingly

Page2 of 3



ORDERED the Report of thagistrateJudge (docket no. 2B)ADOPTED asthe opinion
of the District Court. Itis further

ORDERED the abovestyledcivil actionis DISMISSED WITHOUT PREJUDICE for
failure to exhaustdministrativeremedies.Thedismissalof this lawsuitshallnot countasastrike
for purposes of 28 U.S.C. 81915(g). It is further

ORDERED anyandall motionswhichmaybe pendingn thisaction,specificallyincluding
but notlimited to thePlaintiff’'s requestor the Courto re-file hislawsuitwithoutassessingfiling

fee in the new case, abENIED.

SIGNED this 7th day of March, 2017.

/ 204&»/‘ % %em Zeo,
ROBERT W. SCHROEDER III
UNITED STATES DISTRICT JUDGE
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