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ORDER

Health Choice Alliance LLC, on behalf of the United States of America and 31 States,
filed the abovetitled qui tamactiors under 31 U.S.C. 88729 and 3730(b)(%4)}the False Claims
Act—and various state false claim statutebnis Court referred the case to the United States
Magistrate Judge pursuant to 28 U.S.@&38(b)(1) and (3) and the Amended Order for the
Adoption of Lo@l Rules for the Assignment of Duties to United States Magistrate Judges.

The United State@he “Government”moved to dismiss under 31 U.S.C3830(c)(2)(A).
Docket No. 192 In its Amended Report and Recommendatidocket No241—the Magistrate
Judye recommended granting the United Stakéstion. Healhh Choice objected Docket No.
243 The Court herebfxDOPTS AS MODIFIED the Magistrate JudgeRecommendatiasand
OVERRULES Health Choice’s objections. Ig0, the Courthereby DISMISSES WITH
PREJUDICE Health Choice’s claims on behalf of the United StaldSMISSES WITHOUT
PREJUDICE Health Choice’s claims on behalf of the 31 StatesISMISSES WITHOUT
PREJUDICE theFCA claims as to the United States.

BACKGROUND

Health Choicealleges the Defendantknowingly induced the submission of false claims
for reimbursement to government healthcare programs using unlawful rerome@tieFalse
Claims Act, 31 U.S.C. 8872933 (“FCA”). Specifically, Health Choice claim®efendants
violated the AntiKickback Statute (“AKS”), 42 U.S.C. §320a-7b(b)and various state statutes
throughthree alleged schemelee nurse services, white coat marketing and reimbursement

support services.

! The Government filed the sanmaotion to dismiss—and the Magistrate Judge entered the same Report and
Recommendatiorin both abovditled cases. Also, the parties filed identical objections ancdnsss to those
Reports and Recommendations. Without loss of generality, the Courtitadythe filings in Civil Action No. 5:17
cv-000123, the Eli Lily case.
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Initially, per 31 U.S.C§ 3730(b)(2)Health Choice filed its complaints under seal. Docket
No. 1 But, afterihe Government declined texercise its statutory right totervene, § 3730(b)(2)
those complaints were unsealed. DocketNdBefore Defendants answered, Health Chéled
its First Amended Complaintsvhich were dismissed without prejudiceder Federal Rule of
Civil Procedure 12(b)(6)Docket No. 164.Health Choice agaiamendedts complaints, adding
factual support Docket No.172 The Government now moves to dismiss BLA claims with
prejudice as to Health Choieead without prejudice as to the United States pursuant to 31 U.S.C.
§ 3730(c)(2)(A). Docket No. 192.

REPORT AND RECOMMENDATION

The Magistrate Judge initially enteredrReport and Recommendation recommendhngy
CourtdismissHealth Choice’s claimgnder 83730(c)(2)(A). Docket No232 But, Health Choice
moved for clarification ofthe Magistrate Jud{ge recommendation, particularly whether the
Magistrate Judge recommended dismissing Health Choice’slatatelaims with prejudice.
Docket No. 235. Granting thatmotion the Magistrate Judgeamendedits Report and
Recommendation, clarifying that it onlggommendediismissng the statdaw claimswithout
prejudice. Docket No.241. As anendedtheReports and Recommendations make three moves:
(2) reviewing case law interpreting®’30(c)(2)(A),(2) finding the Government has “unfettered
discretion” to disniss an FCA claim under3730(c)(2)(A), and3) in the alternative, finding the
Government satisfied the more rigoré@&equoia Orangeeview standard.

l. Legal Background

The Magistrate Judge first walked throuiie fractured landscape of caseterpreting

§3730(c)(2)(A) Id. at 3-21. Primarily, the Magistrate Judgeentified a circuit splitover the

8§ 3730’s dismissal standardd. at 3-16. On one hand, the United States Court of Appeals for the
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District of ColumbiaCircuit held the Governmenthas “unfettered discretion” tdismiss FCA
claims Id. at 12-14(citing Swift v. United State818 F.3d 250, 25¢D.C. Cir. 2003)). To that
court, 83730(c)(2)(A)’s text—providing the Government “may dismiss” an FQAi tamaction
after a hearing without additional qualificatierand theexecutive branch’s webstablished
prosecutorial discretion preclude judicial revied. And that court held thaggislative history—
suggesting a relator can object to the Government “dropping . . . false clases without
legitimate reasoris—was not to the contrary because that suggestion related to an unenacted
version of § 37301d. at 13.

On the othehand the United States Courts of Appeal for the Ninth and Tenth Circuits
held that Government mustentify a valid government purpose and a rational relation between
dismissal and accomplishment of the purpodd.’at 9-12, 12-15(citing Ridenour v. KaiseHill
Co., Ltd. Liab. Cq.397 F.3d 925, 935 (10th Cir. 2008)ited States ex rel. Sequoia Orange Co.
v. BairdNeece Packing Col51 F.3d 1139 (9th Cir. 1998)Then, the burden shifts to the relator
to show the Government’s dismissal‘@bitrary, capricious, or illegal.”ld. The Ninth Circuit
found support ir§ 3730’s legislative history and dismissed separation of powers concerns based
on “the district court . . respect[ing] thexecutive branch prosecutorial authority by reqing
no greater justification of the dismissal motion than is mandated by the Constitutioh Itheat
11. The Tenth Circuit similarly foun8equoia Orange standard “comports with legislative
history and protects the right of relator to judicialiesw of a government motion to dismiss.”
Ridenour 397 F.3d at 936. No other circgithe United States Court of Appeals for the Fifth
Circuit included—has directly addressed this issue.

Fleshing out the fractured legal landscape, the Magistrate Jendgeedsimilarly divided

district court opinions Docket No. 241 at 221. Some courtslike this Court inUnited States
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ex rel. Wright v. AGIP Petroleum CdNo. 5:03CV-264DF, 2005 WL 8167952, at *2 (E.D. Tex.
Feb. 3, 2005)-have declind to address the issue, finding the Governmerittheemore arduous
Sequoia Orangburden.|d. at 16-17. Somehave followedSwift seeUnited States ex rel. Sibley
v. Delta Reg'l Med. CtrNo. 417-CV-53, 2019 WL 1305069, at *4 (N.D. Miss. Mar. 21, 2Q19)
applyingthe unfettered discretion standadind otherhawe followedSequoia OrangeeeUnited
States v. EMD Serono, InB70 F. Supp. 3d 483, 488 (E.D. Pa. 2019) (substantially the same
allegations as hereapplying the rational relationship standard. at 1719.

Il. Dismissal Standard

With this background establishdtie Magistratdudgenext addressetthe propestandard
for dismissl under §83730(c)(2)(A) Id. at 21-27. Ultimately, sheconcludedhat the Fifth Circuit
would likely follow the D.C. Circuit and hold that the Government has “unfetterecet®t’ to
dismiss FCA claimsld. at 24. For support, the Magistrate Judge looked to the text and structure
of 83730, related Fifth Circuit precedent ageheral separatieof-powers principles|d. at 22-

23.

The Magistrate Judge found that the text &780(c)(2)(A) supports the Government’s
unfettered discretion. Id. at 2222 Section 373@)(2)(A), in relevant part, provides the
Government authority tdismiss a FCAqui tamaction “notwithstanding the objections of the
person initiating the action if the person has been notified by the Government ontheffithe
motion and the court has provided the person with an opportunity for a hearing on the motion.”
To the Magistrate Judge, the statstiilureto set a standard for dismissabther than requiring
“an opportunity for a hearing=suggests that the Government has unfettered discretion to dismiss
an action under 873(c)(2)(A). Id. at 2:-22. The Magistrate Judge also notkdt hearing would

not be rendered superfluous under an unfettered discretion framedoak.19 n.9.The absence
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of a standard in subsection (c)(2)(A) is further highlighted by the preserstanafards in other
subsections 08 3730. Id. at 23-24. For example, 31 U.S.C.3§30(c)(2)(B) provides “[t]he
Government may settle the action . . . notwithstanding the objections of the persangritiat
action if the court determines, after a hearing, that the proposed settlenaéntaddquate, and
reasonable under all tligcumstances.”

Additionally, the Magistrate Judge relied on related Fifth Circuit precedeénat 24-27.
Twice, the Fifth Circuit has mentioned the Governrigefiinilateral power to dismiss an FCA
qui tamaction. Searcy v. Philips Electronics N. Am. Cqrpl7 F.3d 154, @0 (5th Cir. 1997)
Riley v. St. LuKe Episcopal Hosp262 F.3d 749,54 (5th Cir. 2001). IrSearg, the Fifth Circuit
used 83730(c)(2)(A)’s language to support a less “radical” exercise of goverahoamitrolover
a qui tamaction: the Government’s veto powaver settlementswithout intervention. Searcy
117 F.3d at 160. And, iRiley, the Fifth Circuit used the Government’s dismissal pewaso
calling that power “unilatera~to establish the Governmenttontrol overqui tam action,
obviating separation of powers conceriley, 262 F.3d at %4. The Magistrate concluded this
precedent suggests the Fifth Circuit would hoRi780(c)(2)(A) provides the Government with a
standareess right to dismissDocket No. 241 at 24—26.

Finally, the Magistrate Judge found the “unfettered discretion” standard to bsteons
with the Government’'s prosecutorial and executive discretitth. at 26-27. Traditionally,
prosecutorial decisions are unsuitable for judiceview. Id. And the Government’s decision to
dismiss aqui tam action—given that the Government does not initially file that actiom
analogous to a decision not to bring the action at#iat is, prosecutorial discretiotd. So, the
Government’s decision to dismiss undeB7/80(c)(2)(A) should similarly be unsuitable for

judicial review, giving the Government “unfettered discretiota”
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Applying Swifts unfettered discretion analysis, the Magistrate Judge recommended
dismiss&d Health Choice was provided notice and an opportunity to be heard. Dock22No.
(minute entry for April 24, 2019 hearing). And that satisfies the statutoryDestket No. 241 at
27 n.15.

[l Sequoia Orange Analysis

In the alternative, the Magistraledge considered whether the Government has made a
showingsufficientto surviveSequoia Orange more searchingudicial review. Id. at 2732.
Though undoubtably more rigorous than ®wift standard,Sequoia Orange standard isot
“particularly ardous.” Id. at 27. In fact, Sequoia Orange standard is only “slightly more
restrictive.” Id. at 28. Initially, the Government must make two showings: (1) identification of a
valid government purpose and (2) demonstration of a rational relationship betwaesalisind
accomplishment of that purposdd. Then, the burden shifts to Health Choice to shbe
Government’s decision was in fact “fraudulent, arbitrary and capricious, galilleld. The
Magistrate Judgelltimately concluded that the Government satisfigequoia Orange more
arduous standard and recommended dismissal on that lthsi34.

First, the Magistrate Judge found the Government identified a legitimate goweahme
purpose. Predominately, the Magistrate Judge relied on precédemt29. In Sequoia Orange
the Ninth Circuit held that the Government can properly considets associatiewith qui tam
litigation, even when the relator is litigagjithose claimsSequoia Orangel51 F.3d at 1146The
court inSibleysimilarly found that conserving governmahtesources is a legitimate government
purpose, even when the Government has not intervedietey 2019 WL 1305069 at *8.

Second, the Magistrate Judge found the Government’s dismissal decision oreallyati

related to that legitimate government purpose. at 30. The Government investigated Health
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Choice and related entities’ various FCA claims and concluded those claimdilety to lead

to recovery.Id. Thus, the Government concluded that Health Choice’s claims do not justify the
expenditure of scarce government resourdels. The Magistrate Judge, citingarious district
court cases, found that this ctnefit analysis was rationally related to the Government's
legitimate purpose for dismissald. Like any plaintiff, the Government has the option to end
litigation it determines is too expensive or heheficial. Id. Even where the claims may have
merit, the Government’s dismissal can be relatignatlated to preserving governmental
resources. Id. That is, the potential merit of qui tam action—alone—eoes not make the
Government’s decision irrationald.

Finally, the Magistrate Judge found Health Choice failed to show the Government’s
decision to be “fraudulent, arbitrary and capricious, or illegal” at 3132. Specifically, it
rejected Health Choic¢e allegations that the government “misle[d] the Court by misrepresenting
the nature and scope of its” investigation into Health Choice’s claitds. Similarly, the
Magistrate Judge rejected Health Choice’s assertion that the Govenvasergquired to provide
evidence of its codbtenefit analysisld. It is simply not the Government’s burden to provide that
evidence. Id. Those allegations did not present a colorable claim that dismissal would be
unreasonable, arbitrary or an abuse of discretidn.

OBJECTIONS AND RESPONSES

Health Choice objected to the Magistrate Judge’s Report and Recommendation, Docket
No. 243 the Government, in support of the Magistrate Judge’s Report, responded. Docket No.
244. In broad strokes, Health Choice objects to (1) the Magistrate Judge’s applidaihe
“unfettered discretion” standard (2) the Magistrate Judge’s conclusion hbaGadvernment

satisfied the more arduo&&quoia Orangstandard. Docket No. 243.
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Objections and Responses to the “Unfettered Discretion” Standar@onclusion

Health Choice objects teachstageof the Magistrate Judge’s statutanterpretation.
Docket No.243 at 26. It primarily argues the Magistrate Judge should have interpreted
§3730(c)(2)(A) using a presumptiam favor of judicial review. Id. at 34. To Health Choice,
§3730(c)(2)(A)s text, relatedFifth Circuit precedent and traditional notions of prosecutorial
discretiondo not overcome this presumption; and in fac3780(c)(2)(A)’s legislative history
supports judicial review.Id. at 45. Thus, Health Choice claims the “unfetd discretion
standard,” which does not provide judicial review, is inappropri&ee id. The Government
responded, supporting the Report and RecommenddbieeDocket No. 244.

a. Presumption of Judicial Review

Health Choice, throughout its objections, argues that there is a strong presumfavor
of judicial review. Citing decisions under the Administrative Procedure Act (APA), Health Choice
claims “judicial review of administrative agency decision has long been afptnis nation’s
common law . . . .” Docket N@&43 at 34. So, unless the Government can overcome that
presumption, th&equoia Orangstandare—which allows for judicial review—should applyd.
at 3. To overcome that presumption, the Government must show clear and convincing evidence
that Congress intended to restrict access to judicial revigvat 4.

In response, the Government argues that the-ABRAd the presumptions that come with
it—does not pply toits dismissal decisionDocket No. 244 at-5%. Relatedly, the Government
argues that Health Choice’s requested judicial review would run afoul of sepashpowers,
allowing the judiciary to review the executive branch’s prosecutorial diserdd. at 2.

b. Section 3730(c)(2)(A)’'s Tex& Legislative History
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Health Choice disagrees with the Magistrate Judge’s readin@368®&c)(2)(A)’s text.
Docket No.243at 2, 45. Rather than suggesting unfettered discretion, as the Magistrate Judge
found, Health Choice argues the text “expressly allows for judicial revield.”at 4. Health
Choice focuses on 3730(c)(2)(A)s hearing equirement—""if . . . the court has provided [the
realtor] with an opportunity for a hearing on the motiond. at 4-5. If unfettered discretion
applied, Health Choice claims this hearing would be rendered superflidgougo Health Choice,
the alternative purposedo provide a formal opportunity to convince the Government to
withdraw its dismissal and to expose thev&nment’s decision to the pubheare ineffectualld.
at 5. The Government disagrees, arguing the hearing’s alternative purposesexadlyg valuable
and the hearing in this case was not meaningless. Docket No. 244 at 2-3.

Health Choice additionally argues the legislative history 8730(c)(2)(A) supports
judicial review. DocketNo. 243 at 5. The FCA was amended in 1986, and one Senate Report
related to those amendments suggests an evidentiary hearing on a rdbgotisres to dismissal
is appropriate whefthe Government’s decision was on arbitrary amgrioper consideratioris
Id. Health Choice reads this Report as indicating Congress intended judiaaV kelven crafting
§3730(c)(2)(A). Id. The Government, on the other hand, arghedegislative history is not so
clear. Docket No. 244 at 4lmmediately after the portion Health Choice cites, the same Senate
Report recognizes the importance of respeaigrutive brancprosecutorial decisiondd. at 4.

C. Fifth Circuit Precedent

Health Choice further disagrees with the Magistrate Judge’s readRippandSearcy—
two Fifth Circuit opinions. Docket No. 243 at2. It argues those opinions addressed different
guestions, and do not even “amount to . . . dicta indicating that the Fifth Circuit wouldGapfly

Id. The Government does not respond to this objection.
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d. Prosecutorial Discretion

Health Choice objects to the Magistrate Judge’s reliance on the Government’s
prosecutorial discretion to justify applying the “unfettered discretitaridard. Id. at 3, 56. In
fact, Health Choice claims ti&wiftitself was wrongly decidedld. at 3. To Health Choice, that
opinion violates the welkstablished principles of judicial review, and the Fifth Circuit would
likely adoptSequoia Orangéor this very reason.ld. Moreover, the concept of prosecutorial
discretion does ndransfer toqui tamactions because a relator is empowered to bring an action
on behalf of the Governmenitthout intervention.ld. at 5-6. And, inqui tamactions, at least
those that have survived a Federal Rule of Civil Procedure 12(b)(6) challenge, thenGamter
dismissal harms the relatold. This harm triggers the presumption of judicial revield. at 6.
The Government resposdhat judicial review of the Government's dismissal decision is
inconsistent with prosecutorial discretion. Docket No. 244 at 2. And, the Government further
responds thdtlealth Choice’s alleged injuryresulting from dismissatis not cognizableld. 4—
5. After all, the Government’s action here is not “the most egregious executive action” that
“shocks the conscienceld. at 5.
Il. Objections and Responses to thBequoia Orange Analysis

Health Choice next objects to the Magistrate Judge’s conclusion that thenfBewer
satisfied the more arduo&equoia Orangstandard. Docket No. 243 at& Initially, Health
Choice argues the Government does not have a valid interest in allowing a plaukimdekic
scheme to continue unabatdd. at 6. For support, Health Choice citedoited States ex rel.
CIMZNHCA, LLC v. UCB, INGCNo. 1#CV-765-SMY-MAB, 2019 WL 1598109, at *1 (S.D. Ill.
Apr. 15, 2019)(“UBC"). Id. There the courtdenied the Government’s motion to dismiss

substantially similar FCA claims, applyin§equoia Orangeand finding the Government’s

Pagellof 18



decision arbitrary.ld. That Court found “no rational relationship between the Government’'s
expressed policy interest in the enforcenmptogative®f its healthcee programsnd dismissal

of this case.”ld. Thecourt additionallyfound trosepolicy justifications “curious at bestgiven

the nature of the relator’s claimil.

Otherwise Health Choice asserts the Government’s decision to dismiss its casgasyarb
and capricious for three reaso(is) the Government arbitrarily violated separation of peME)
the Government arbitrarily changed its justifications for dismissal@nanimus motivated the
Government’s dismissal decisioid. at 6-8.

First, Health Choice claims the Government abused its discretiorperhaps the
Government’s dismissal decisiamas illegal—because it violates notions of separation of powers.
Id. at 6. Fundamentally, the Health Choice argues the Governmastite executive branchis
engaged in functions reservéa thejudicial andlegislative branchesld. With respectd the
judicial branch Health Choice points to th@ourt’s role interpreting the l&. Id. To Health
Choice, when the Government evaluated the merits of Health Chajoe’sam action—
particularly afterthat claim survived a Rule 12(b)(6) challengé invaded the purview othis
Court. Id. With respect to the legislative branch, Health Choice view&twernment'slismissal
decisionas rewriting the AKS statuteld. Because Health Choice’s claims survived summary
judgment, they are legally sufficientld. And the Government’'s claims to the contrary
constitutingselective enforcement of the AKS statutare attempts to rewrite the statute.

Second, Health Choice argues tBevernment arbitrarily changed ijisstifications for
dismissal.ld. at 7. Health Choice claims the Government initially claimed it was dismissing the
case to preserve judicial resources; then, the Government changed its appgoauip adout the

merits of Health Choice’s claimsld. Health Choice addinally argues the Government’'s
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decision to dismiss based on deposition hours is arbitrary because the actuabddpmsiti that
will occur is far fewer than the previoushgreedto number.Id. at 8. Health Choice finds another
arbitrary change in thnGovernment’s attitude toward Health Choice’s corporate struclmirat
7-8. Initially, to Health Choice, the Government disparaged Health Choice’s cerpotature;
but at oral argument, it applauded Health Choice for bringingamactions. Id.

Third, Health Choice claims animus is the real reason the Government dismissed Health
Choice’s claims. And, as the court foundJBC, animus is not a legitimate government purpose.
Id.

The Government, rather than responding to each objectszeis the Magistrate Judge
correctly concluded that dismissal is warranted uissuoia Orange Docket No. 244t 3. It
claims to have proffered legitimate governmental reasdhe preservation of resources and
avoiding chilling important education and gapt programs.ld. And the Government claims
Health Choice has not shown those reasons to be fraudulent, arbitrary andwusypoicillegal.

Id. Finally, it notes the Magistrate Judge found the Government’s first reasalismissal
preservation of resourcedo be sufficient on its own, declining to consider the chilling argument.

LEGAL STANDARDS

“[T]he court shall makede novaleterminatio of those portions of the report or specified
proposed findings or recommendations to which objection is made.” 28 & 836(b)(1)(C).
After review, the Court “may accept, reject, or modify, in whole or in part, the fadan
recommendations made the magistrate judge.id.

DISCUSSION

Claims on Behalf of the United States
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Because the Government satisfBEjuoia Orange more arduous burden, it may dismiss
Health Choice’s claims. The Government has a legitimate interest in prgs&vasources, and
its dismissal in this case is rationally related to that interest. There is no evideyond
speculation, that the Government’s decision to dismiss Health Choice’s clainisaualsilent,
arbitrary and capricious, or illegahor is there evidence that animus motivated the Government’s
decision.

Preservingscarceresourcess a legitimate governmental intere®oth Sequoia Orange
andRidenourheld as much, and Health Choice does not contest this pde#.Ridenour397
F.3d at937, Sequoia Orangel51 F.3d al146 Notably, the Fifth Circuit-albeit in a different
context—has suggestedontrolling costs is a compelling governmental interdsiranowski v.

Hart, 486 F.3d 112, 125 (5th Cir. 2007) (“Based on the record before us, we hold that this policy
is related to maintaining good order and controlling costs and, as such, involvesliogmpel
governmental interests.”).

Dismissing Health Choice’s claims is rationally related to that intetelsiealth Choicés
claims survived the Government would be required to expend resources. Primarily, the
Government woulsheedto make employezavailable fodepositions. Those depositions would
burden the deponents and the Government attgsneequired todefend them While Health
Choice disputethe number of depositions requireBocket No. 243 at 8t does not claim the
Government will not be burdenegustcontests thexdéent of thaburden The Governmenwvould
also need teexpend resources monitoring Health Choice’s claims. But, if the Government
dismisses Health Choice’s claims, it will not have to expend those resouitatis & rational
relationship dismissal reduces Goveremtal burdens.SeeUnited States v. EMD Serono, Inc.

370 F. Supp. 3d 483, 491 (E.D. Pa. 20d@ding same).
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Health Choice has not shown that the Government’s dismissal decision was fraudulent,
illegal, motivated by animus, or arbitrary and capriciodhe Government’s decision was the
product ofa monthstong evaluation.Docket No. 192 at }L5 (summarizing effortsgee also
Docket Nos. 214, 2142 (declarations detailing some of the investigative effort3hat
investigation wasextensive—both in this case and in similar cases filed in other jurisdictions.
Docket No. 192 at 245. The Government met with Health Chésdeaders and reviewed Health
Choices evidence.ld. After this evaluationthe Government moved to dismlidsalth Choice’s
claims, finding the likelihood of Health Choice’s success did not justify furthemeitpee of
Government resources.That costbenefit analysis-even if shortsighted-was not arbitrary.
Health Choice questions the actual extent of the Government’s analysis, bbsitnoffevidence
apart from speculation, that the Government misrepresented the extent of utienalSee
Docket No. 243 at 7.

Health Choice’s objections to the contrary are unfoundedst, HealthChoicehas not
pointed to anvidence that the Governmenbved to dismiss Health Choice’s claims in order to
“allow[] a plausible kickback scheme to continue unabatedbased on animus toward Health
Choice. That is, Health Choice has not shaive purposen which the Magistrate Judge reked
preservation of resourcess pretextial. For its only supporHealth ChoicecitesUBC, 2019 WL
1598109 To be sure, that case involved similar facts: a nedelytical complaint and motion to
dismiss.ld. at 1. And the coutherefound the Government’s justifications to be pretextda.,
based on animusld. at 4. But in UBC, the Government conceded that the allegations “assert a
classic violation of the AK3 Id. Here,the Government has made no such concessien
Governnent has challenged Health Choice on the merits at everyadtdgaenotion SeeDocket

No. 192. Certainly, a substantial portion of the Government’s motion to dismiss detailed
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arguablycritiqued—Health Choice’s business moddd. at 2-7. But thatis merely one section
of the Government’s motion to dismisSeeDocket No. 192. In the same motion, the Government
forwardedits preservatiorof-resources argumenwhich has persistethroughout briefing and
oral argument.Id. at 14-16. And, as Health Choice noted, the Government has disavowed any
claims that its decision was made based on animus. Docket No. 243 at 7. Health Choice does not
attempt to refute this disavowal.

Second, the Government’s evaluation of the merits of Health Choice’s claimsialoes
violate separation of powers doctrine. When determining where to expend prosecsmuiaias,
it is only rational that the Government consider the merits of each casdeyoisd questioning
that the Government can evaluate whether they will be able to secure a conwbto
determining whether to pursue criminal chargég., what Health Choice claims to constitute the
judicial brancts domain. As part of that analysis, the Government will often need to determine
whether certain anduct violates a statute.e., what Health Choice claims to constitute the
legislative brancls domain. Neither action violates separation of powers. And there is no reason
to think the Government cannot conduct the same analysisgaittencontext. Though a relator
initiates the claim, gui tamaction is on behalf of the Government and the Government retains
significant control. SeeRiley, 262 F.3d at 744 (5th Cir. 2001) (holding Government maintains
significant control over action)Iindeed, Health Choice in effect argues the Government cannot
evaluate a claim’s merit whetetermining whether to dismissgai tamaction That cannot be
the case.

Finally, even assuming “constantly changing justifications” are arbitrary APA-centric
concept—the Government hasonsistently cited scarce resources as its motivatidhe

Government’s position on theamts—i.e., that Health Choice is unlikely to recoveis partand
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parcel of the Government’s preservatmiaresources argument. The Government does not want
to expend resources on a claim that it believes to lack merit. As detailed tizdve a rational
decision.

After carefulde novaeview, the Magistrate Judge’s recommendation that the Government
has satisfied th&equoia Orangetandard iSADOPTED. The Magistrate Judge could have
granted the Government’s Motion to Dismiss solely based on the Governmeistactan of
more burdensom8equoia Orangstandard. Because the Court adopts the Magistrate’3udge
Report and Recommendation with respect to that analysis, it need not consideraineeef
the Magistrate Judge's Report and Recommendattating to claims on behalf of the
Government or objections thereto.

Il. Claims on Behalf of the 31 States

Health Choice des not object to dismissal of its stéev claims without prejudice, so the
Court reviews those recommendations for clear eflametheless, after carefdé novoreview,
the Court agrees with the Magistrate Judge’s recommendation of dismissaseitt to the 31
states and\DOPTS that recommendation.

CONCLUSION

The Court has conducted a carefigl novoreview of those portions of the Magistrate
Judge’s proposed findings and recommendations to which the Plaintiff obj&®ed8 U.S.C.
8 636(b)(1) (district judgeshall “make ale novadetermination of those portions of the report or
specified proposed findings or recommendations to which objection is made.”). Upodesuch
novoreview, the Court has determined the Magistrate Judge’s recommendatiesmassal is

correct and the Plaintiff's objections to that recommendation are without rtesiacordingly
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ORDERED that Health Choice’s objections a@ERRULED and the Report of the
Magistrate Judgedocket No. 24)is ADOPTED AS MODIFIED as the opinion of the District
Court. Itis further

ORDERED that the Government’'s Motion to DismissGRANTED and that Health
Choice’s claims on behalf of the United StatesBI@®MISSED WITH PREJUDICE , Health
Choice’s claims on behalf of the 31 StatesI@MISSED WITHOUT PREJUDICE and the
United States’s claimareDISMISSED WITHOUT PREJUDICE .

All other claims for relief ar®ENIED AS MOOT .

SIGNED this 27th day of September, 2019.

/ 2"4‘/"/(‘ 2%, %eo@ﬂ«\ Zeo,
ROBERT W. SCHROEDER III
UNITED STATES DISTRICT JUDGE
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