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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

ADVANCEME, INC.
Plaintiff,

V.
CAUSE NO. 6:05-CV-424 (LED)
RAPIDPAY, LLC, BUSINESS CAPITAL
CORPORATION, FIRST FUNDSLLC,
MERCHANT MONEY TREE, INC.,
REACH FINANCIAL, LLC and

FAST TRANSACT, INC. d/b/a

SIMPLE CASH

Defendants.

wn W W W W W W N W N LD N LD N LN

DEFENDANTSFIRST FUNDS, LLC's, MERCHANT MONEY TREE, INC.’s,
AND REACH FINANCIAL, LLC'sREPLY IN SUPPORT OF THEIR
MOTION FOR LEAVE TO AMEND PRELIMINARY INVALIDITY CONTENTIONS

Defendants First Funds, LLC, Merchant Money Tree, Inc., and Reach Financial, LLC
(“Defendants”) hereby file their Reply in Support of their Motion for Leave to Amend
Preliminary Invalidity Contentions and, in support hereof, would respectfully show the Court as
follows:

l.

BACKGROUND

As described in Defendants’ Motion for Leave to Amend Preliminary Invalidity
Contentions (“Motion”), Defendants have gone to great lengths to diligently pursue and collect
evidence supporting invalidating prior art in this matter, including undertaking the daunting task
of convincing their direct competitors to cooperate and to search for documents over a decade
old. See Timeline of Facts Relevant to Defendants’ Motion to Amend Invalidity Contentions

(“Timeline™), attached hereto as Ex. F; Motion at 2-4. As soon as evidence and documents were

752,540
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located, Defendants have both (a) promptly provided the documents to Plaintiff AdvanceMe, Inc.
(“AdvanceMe”), and (b) promptly incorporated the evidence and documents into, and served on
AdvanceMe, invalidity charts identifying where each element of each claim may be found in the
prior art systems. Id. Upon being told by AdvanceMe that it would object to the updated
invalidity contentions, Defendants realized they had omitted to obtain leave and immediately
filed the motion for leave to amend.

Rather than explain how Defendants could have possibly been more diligent in their
efforts to discover and disclose the Litle & Company prior art systems and supporting
documentation, AdvanceMe, in its Opposition to Defendants’ Motion for Leave to Amend
Invalidity Contentions (“Opposition™), disregards the documented timeline of relevant facts set
forth in Defendants’ Motion and instead responds with assertions regarding when it thinks
Defendants may have gained knowledge of the Litle & Company prior art. Further, AdvanceMe
makes specious claims of hypothetical prejudice, all of which are either wholly unsupported or
inapplicable to the instant case, as described herein.

Having shown good cause for the proposed amendments of their Preliminary Invalidity
Contentions (“Original Contentions”), Defendants respectfully request that the Court grant their
Motion.!

1.

ARGUMENT
A. Defendants Have Shown Good Cause for the Proposed Amendments

As the parties agree, the Court may grant Defendants’ Motion if Defendants show good

cause for the proposed amendments. See STMicroelectronics, Inc. v. Motorola, Inc., 307 F.

1 As explained in their Motion, Defendants seek leave to amend their Original Contentions to include the
Litle & Company prior art systems. See Ex. G, Proposed Litle & Company Invalidity Claim Chart.
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Supp. 2d 845, 849 (E.D. Tex. 2004) (Davis, J.); Opposition at 9. Four considerations are

relevant to the Court’s determination: (1) Defendants’ reasons for not including the proposed
amendments by the scheduling order deadline; (2) the importance of the Litle & Company prior
art systems; (3) potential prejudice in allowing the addition of the Litle & Company prior art
systems; and (4) the availability of a continuance to cure such prejudice. See Alt v. Medtronic,
2006 U.S. Dist. LEXIS 4435 (E.D. Tex. Feb. 1, 2006) (Davis, J.). As explained in their Motion
and below, each of these four factors weighs strongly in favor of permitting Defendants’
requested amendments. AdvanceMe’s only arguments in opposition are either contrary to the
documented facts or unsupported assertions of prejudice.

1. Defendants Received the Litle & Co. Information & Documents After Their
Preliminary Invalidity Contentions Were Due

As demonstrated in the Motion and reiterated herein, the first factor — the explanation for
the delay — weighs heavily in favor of granting Defendants’ proposed amendments. Defendants
did not receive sufficient Litle & Co. information and documents to assert this prior art in good
faith until July 14, 2006.° See Motion at 2-4; Ex. F. Defendants promptly provided the
documents and their First Amended Preliminary Invalidity Contentions (including the initial
Litle & Company disclosures) to AdvanceMe on July 20, 2006. Defendants brought this motion
as soon as it was brought to Defendants’ attention that such a motion for leave to amend was
necessary to amend their Original Contentions. See Ex. H (Letter from Robert Matz to Hilary
Preston dated September 1, 2006). AdvanceMe’s attempt to attribute a lack of good faith or
gamesmanship to the delay in bringing the motion is thus misplaced. Defendants have promptly

provided all relevant information to AdvanceMe as it has become available to Defendants, as

2 As explained in Defendants’ Motion, the proposed amendment further supplements the disclosures
regarding Litle & Company made in Defendants’ First Amended Invalidity Contentions served July 20, 2006. See
Ex. G; Motion, Ex. C to Gray Decl.
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described in their Motion and herein. Id. Upon receiving additional Litle & Company
documents on July 25, 2006, Defendants promptly provided those documents to AdvanceMe on
July 28, 2006 and provided AdvanceMe with their Second Amended Preliminary Invalidity
Contentions (the amendments on which their Motion is based) on August 31, 2006. See Motion
at 2-4; Ex. F. This documented timeline demonstrates that Defendants could not have reasonably
met the scheduling order deadline of July 7, 2006 for the Litle & Company prior art systems and
documents, despite their diligence. AdvanceMe’s Opposition does nothing to undercut that
demonstration.  Instead, it responds by making bald and unsupported assertions about
Defendants’ knowledge, all of which are contradicted by the objective facts.

AdvanceMe argues that Defendants received “the Litle documents” in June, see
Opposition at 11, although it fails to recognize that the only Litle documents received in June
were fragments of a single postage advance agreement. See Ex. F; Ex. B to the Declaration of
Joseph Gray in Support of Defendant’s Motion (“Gray Declaration”). At that time, Defendants
had not obtained enough information about Litle & Company (which was sold in 1995) to
determine whether and to what extent Litle & Company practiced the claimed invention in the
early 1990s. It was not until Defendants received additional information and additional
documentation on July 14, 2006 that Defendants were able to assert in good faith that Litle &
Company publicly and commercially practiced U.S. Patent No. 6,942,281’s (the “281 Patent”)
claimed invention. See Ex. F; Ex. C to Gray Declaration. Seven days later, on July 21, 2006,
Defendants served their First Amended Preliminary Invalidity Contentions, which included the
Litle & Company prior art systems and citations to the relevant documents that Defendants had

received as of that date. See Ex. F.
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Relevant information has been difficult to obtain. Defendants had only limited access to
Mr. Litle. Many relevant documents were in the possession of Paymentech (a multi-billion
dollar processing company and competitor of Defendants, which evolved from First USA years
after First USA bought Litle & Co. in 1995). Additionally, Mr. Litle is the CEO of a large
processing company (also a competitor of Defendants’) and has no immediate interest in the
outcome of this litigation. See Ex. I. Defendants have painstakingly gained only limited access
to Mr. Litle and have had an extremely difficult time convincing Paymentech to search for
decade-old documents and provide them to Defendants.

Defendants have exerted incredible efforts in their search for documentation regarding
the Litle & Company prior art and have provided to AdvanceMe all relevant information they
have obtained every step of the way.® See Ex. F; Motion at 2-4. Indeed, Defendants now seek to
supplement their contentions to include the Litle & Co. prior art systems and the documentary
evidence that they received after July 7, 2006, and had promptly produced to AdvanceMe on
July 21 and July 28, 2006. AdvanceMe’s statement that “[t]he alleged prior that the Defendants
now seek to add was known to the defendants weeks before they served their Preliminary
Invalidity Contentions” Opposition at 1, is simply inaccurate, as it is directly contradicted by
AmeriMerchant’s documented correspondence with Tim Litle and Paymentech.

2. Thelitle & Company Prior Art Systems Anticipate All Relevant Claims of
the ‘281 Patent

As explained in Defendants’ Motion, the Litle & Co. prior art systems and documents

and the accompanying analyses in Defendants’ proposed amendments, are critically important to

% Defendants brought this motion as soon as it was brought to their attention that they had failed to file a
motion for leave to amend their Original Contentions. See Ex. H (letter from Robert Matz). AdvanceMe’s attempt
to attribute a lack of good faith or gamesmanship to the delay in bringing the motion is thus misplaced. Defendants
have promptly provided all relevant information to AdvanceMe as it has become available, as described in their
Motion and herein.
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their defense of AdvanceMe’s claims, as they establish invalidity of all relevant asserted claims.
See Motion at 7; Ex. G. AdvanceMe, in its Opposition, does not explain any basis for
contending that Litle & Company does not constitute invalidating prior art, but rather states that
Defendants “rely only on lawyer’s argument.” Opposition at 15. But Defendants do no such
thing. The detailed facts demonstrating how Litle & Company’s systems anticipated the relevant
asserted claims are found in the July 21, 2006 amended Invalidity Contentions, as supplemented
by the Litle & Company documents (produced to AdvanceMe on or before July 28, 2006) and in
Defendants’ further Amended Preliminary Invalidity Contentions (served August 30, 2006).

AdvanceMe fails to mention that Mr. Litle testified at his deposition on September 6,
2006, that Defendants’ proposed Amended Invalidity Contentions accurately describe the
manner in which the Litle & Company systems anticipate all relevant claims of the patent-in-
suit. See Ex. J, Tim Litle Deposition Transcript at 123-158. AdvanceMe also fails to mention
that it cross-examined Mr. Litle for about three hours and was unable to raise even one single
basis for contending that any relevant asserted claims could somehow avoid anticipation by the
Litle & Co. systems. As this Court has agreed that an amendment to include invalidating prior
art weighs in favor of permitting the amendment, Defendants have satisfied this second prong of
the analysis.4 See Alt, 2006 U.S. Dist. LEXIS 4435, *12-13.

3. AdvanceM e Will Suffer No Relevant Prejudiceif the Court Permitsthe
Amendment

As explained in Defendants’ Motion and confirmed by AdvanceMe’s Opposition,
AdvanceMe will suffer no relevant prejudice if the Court permits the proposed amendments.

Defendants included the initial framework for the Litle & Company prior art in their First

4 Defendants again note that their second proposed amendment is proposing to supplement their first
amended Preliminary Invalidity Contentions of July 21, 2006 to include further support found in documents
obtained after those Contentions were served.
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Amended Preliminary Infringement Contentions, which were served on AdvanceMe on July 21,
2006. See Ex. F. AdvanceMe was thus on notice of this prior art system two weeks after the
scheduling order deadline. On July 28, 2006, eight days after serving their First Amended
Preliminary Infringement Contentions, Defendants produced the additional documentation to
AdvanceMe on which the entirety of Defendants’ proposed amendments are based. See Ex. F.
Further, trial is set for March 26, 2007, and discovery does not close until February 15, 2007.
Both parties thus have ample time to conduct all necessary discovery.

But, instead of addressing these facts directly, AdvanceMe ignores the precedent of this
Court that permitted an amendment seven months after the original deadline for submission of
preliminary invalidity contentions (and after the Markman hearing)® and proffers several stock
claims of prejudice that are wholly disconnected from the facts of this case. AdvanceMe claims
that Defendants’ proposed amendments threaten “to throw the discovery process into chaos”
because AdvanceMe has “prepared discovery requests, responded to discovery, conducted
depositions, and prepared for claims construction on the assumption that the Defendants’ original
Preliminary Invalidity Contentions would govern Defendants’ invalidity arguments in this case.”
Opposition at 17. AdvanceMe also inexplicably claims that it would have to propound “new
requests for admission and new requests for production.” 1d. AdvanceMe’s specious claims of
prejudice may appear credible in a vacuum, but they are wholly inapplicable to this case.

First, as the parties in this action are to produce all documents relevant to any claim or
defense without discovery requests, pursuant to the patent rules and Discovery Order, and as
AdvanceMe has not served a single request for admission on Defendants, AdvanceMe’s claim of

prejudice based on propounding “new requests for admission and new requests for production”

> See Alt v. Medtronic, Inc., 2006 U.S. Dist. LEXIS 4435, *13-14 (E.D. Tex. Feb. 1, 20086).



Caseas©5:06-004234PED-EDL Dbocomerni2@4-3Filelileol/06/Pa0B006P ageag®B6d 63

are questionable at best. Regarding “respond[ing] to discovery,” AdvanceMe has not produced a
single non-publicly available document in this action,® but instead has only produced several
thousand pages of publicly available prosecution histories, and the articles and patents cited
therein. Nor has AdvanceMe responded to the single interrogatory propounded by any
Defendant. AdvanceMe does not explain how its lack of discovery response has in any way
been affected by the proposed amendments.

Second, AdvanceMe argues that it has “prepared for claims construction on the
assumption that Defendants’ Preliminary Invalidity Contentions would govern Defendants’
arguments in this case.” Opposition at 11. While it is clear from AdvanceMe’s proposed
constructions that it is attempting to exclude prior art through erroneous claim construction, as
explained in Defendants’ Responsive Claim Construction Brief at 5-12 and 16-21, invalidity
contentions and prior art are wholly irrelevant to claim construction analysis and thus provide no
basis for AdvanceMe’s claims of prejudice. See Phillips v. AWH Corp., 415 F.3d 1303, 1327
(Fed. Cir. 2005) (en banc).

Third, only two depositions have been taken in this case, both of which were noticed by
Defendants: Mr. Litle and the alleged inventor, Barbara Johnson.” At Mr. Litle’s deposition on
September 6, 2006, all parties examined Mr. Litle on the documents that AmeriMerchant
received by July 25, 2006 and that Defendants produced to AdvanceMe on or before July 28,
2006. In other words, AdvanceMe received all Litle & Company documents on which

Defendants’ proposed amendments are based, and on which Defendants’ questioning at Mr.

® However, yesterday, Plaintiff, for the first time produced some discovery, in the form of excerpts from
three depositions in another case, where Defendants had been requesting the entire deposition transcripts for some
time.

" Barbara Johnson was deposed on June 28, 2006 at the location of AdvanceMe’s choice, well before the
July 20, 2006 scheduling order deadline for submitting preliminary invalidity contentions.
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Litle’s deposition was largely based, over a month prior to Mr. Litle’s deposition, and
AdvanceMe had the opportunity to question Mr. Litle based on all of those documents. Further,
AdvanceMe served a subpoena requesting additional documents on Mr. Litle, and Mr. Litle
produced all relevant documents pursuant to that subpoena in advance of the deposition.
AdvanceMe thus had every opportunity to examine Mr. Litle based on all relevant documents at
his deposition on September 6th, which it did for roughly three hours. AdvanceMe also fails to
mention that upon receiving Defendant's updated invalidity contentions on August 31, 2006,
AdvanceMe contacted Mr. Litle, asked him questions, and told him that his deposition would be
taken on September 6, 2006. How can AdvanceMe now pretend it was not ready for the
deposition on the date it chose for the deposition?

As shown above, AdvanceMe’s stock claims of prejudice are untenable under the facts of
this case. The reality is that, despite AdvanceMe’s rhetoric of “enough [is] enough,” Opposition
at 2, the trial in this case is about six months away and discovery does not close for over four
months, and AdvanceMe will suffer no actual prejudice from the Court’s granting Defendants’
Motion. This factor thus also weighs in favor of permitting Defendants’ proposed amendments.

4, Availability of a Continuance

As explained in Defendants’ Motion, any prejudice suffered by AdvanceMe could be
cured by a continuance of the pre-trial deadlines. Motion at 9. AdvanceMe does not argue that
such a continuance would not cure any prejudice suffered; instead, AdvanceMe claims that its
“planning for [certain unrelated] discovery would have to be modified,” including the claim
construction hearing and 30(b)(6) depositions. Opposition at 17. AdvanceMe, however, fails to
explain how its “planning” for this discovery would “have to be modified,” or why a continuance
would not resolve any such “planning” issues. This factor thus weighs heavily in favor of

permitting Defendants’ proposed amendments.
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B. The Court Should Deny AdvanceM € s Prematur e Request

In what appears to be AdvanceMe’s true motivation in opposing Defendants’ meritorious
Motion, AdvanceMe argues that it would have been willing to agree to the amended Invalidity
Contentions provided that this should “be the last set of amended contentions that Defendants are
permitted to serve in this case.” Opposition at 17. AdvanceMe’s novel suggestion of a
preemptive approach to future amendments, even if based on good cause, is not only
unsupported, but contrary to the interests of justice. Indeed, such an argument reveals the lack of
a credible argument in opposition to the current Motion. The Court should not permit
AdvanceMe to cower behind stock claims of prejudice in an attempt to avoid introduction or
development of invalidating prior art. Third party depositions to provide additional evidence to
support the disclosed prior art are still being scheduled,® and additional facts regarding prior art
systems which were used commercially more than 10 years ago by various companies, many of
whom no longer exist, are still being investigated on an urgent basis. Defendants thus
respectfully request that AdvanceMe’s request for an arbitrary, preemptive exclusion of any
future proposed amendments to Defendants’ Preliminary Invalidity Contentions be disregarded.

[1.

CONCLUSION

Defendants therefore respectfully request that the Court grant their motion for leave to

amend, and that any future motions for leave to amend be considered on their own merits.

8 For example, the deposition of Lee Suckow (the CEO of Clever Ideas-LeCard, Inc., another invalidating
prior art system) is scheduled for Wednesday, October 4, 2006.

10
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October 3, 2006 Respectfully submitted,

By: /s/ Willem G. Schuurman
Willem G. Schuurman
Texas State Bar No. 17855200
bschuurman@velaw.com
Joseph D. Gray
Texas State Bar No. 24045970
jgray@velaw.com
VINSON & ELKINSL.L.P.
2801 Via Fortuna, Suite 100
Austin, Texas 78746
Telephone: 512.542.8400
Facsimile: 512.236.3476

-and-

Hilary L. Preston
hpreston@velaw.com
VINSON & ELKINSL.L.P.
666 Fifth Avenue — 26th Floor
New York, NY 10103
Telephone: 212.237.0000
Facsimile: 212.237.0100

-and-

Douglas R. McSwane, Jr.
State Bar No. 13861300
POTTER MINTON

A Professional Corporation
110 N. College

500 Plaza Tower (75702)
P.O. Box 359

Tyler, Texas 75710
Telephone: 903.597.8311
Facsimile: 903.593.0846
E-mail: dougmcswane@potterminton.com

Counsel for Defendants First Funds, LLC,
Merchant Money Tree, Inc., and Reach
Financial, LLC
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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

ADVANCEME, INC.
Plaintiff,

V.
CAUSE NO. 6:05-CV-424 (LED)
RAPIDPAY, LLC, BUSINESS CAPITAL
CORPORATION, FIRST FUNDSLLC,
MERCHANT MONEY TREE, INC.,
REACH FINANCIAL, LLC and

FAST TRANSACT, INC. d/b/a

SIMPLE CASH

Defendants.
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that all counsel of record who have consented to electronic service
are being served a copy of this document via the court’s CM/ECF system per Local Rule CV-
5(a)(3) on this the 3rd day of October, 2006. Any other counsel of record will be served by first
class mail on this same date.

/s/ Willem G. Schuurman
Willem G. Schuurman

12
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EXHIBIT F
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EXHIBIT F
Timeline of Facts Relevant to Defendants’
Motion to Amend Invalidity Contentions

= February 27, 2006: AdvanceMe adds Defendants (the “Rapidpay Defendants”) as
defendants in the instant action and files an action against AmeriMerchant, LLC
(“AmeriMerchant”) (together with the Rapidpay Defendants, “Defendants”)
similarly claiming infringement of the ‘281 Patent.

+ April 20, 2006: Defendants retain Vinson & Elkins L.L.P. (“V&E”) as national
counsel.

= April 26, 2006: David Goldin (of AmeriMerchant) sends an email to Tim Litle
containing David Goldin’s contact information. See Ex. A to Gray Declaration.

# June 19, 2006: Paymentech provides to AmeriMerchant (which, in turn, provides
to the Rapidpay Defendants) fragments of supporting documentation for a Litle &
Company “postage advance” agreement with a merchant. See Ex. B to Gray
Declaration." This documentation, alone, does not provide the Defendants with
sufficient information to include Litle & Company as a prior art reference in their
Preliminary Invalidity Contentions. Defendants’ efforts to discover additional
documentation continue.

# June 28, 2006: Deposition of the alleged inventor, Barbara Johnson. Examination
did not involve Litle & Company.

= July 7, 2006: The Rapidpay Defendants serve their Preliminary Invalidity
Contentions.

= July 14, 2006: Paymentech provides to AmeriMerchant (which, in turn, provides
to the Rapidpay Defendants) additional fragments of supporting documentation
evidencing Litle & Company’s public and commercial use of its “postage
advance” product. See Motion, Ex. C to Gray Declaration. At this point, based
on both sets of documents they have received and factual investigations to date,
Defendants have a good faith basis for including Litle & Company as a prior art
reference in their Preliminary Invalidity Contentions.

#+ July 20 and 21, 2006: AmeriMerchant serves its Preliminary Invalidity
Contentions in the AmeriMerchant action; the Rapidpay Defendants serve their
Amended Preliminary Invalidity Contentions (amended to include Litle &
Company prior art reference); and Defendants provide to AdvanceMe all Litle &
Company supporting documentation they have received to date.

! AmeriMerchant received these first fragments of documentation on June 19, 2006. The fax header
accompanying the documents reveals this date, although the fax cover sheet improperly states “March 3,
2006.” See Motion, Ex. B to Gray Declaration. These documents were first received by AmeriMerchant
on June 19, 2006, as correctly revealed by the fax header.
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# July 25, 2006: Defendants finally receive from Paymentech a complete “postage
advance” agreement and additional supporting documentation regarding the
systems and methods practiced by Litle & Company prior to the filing of the ‘281
Patent. See Motion, Ex. D to Gray Declaration.

= July 28, 2006: Defendants produce all Litle & Company documentation received
since July 20, 2006 to AdvanceMe.

= August 30 and 31, 2006: Defendants served on AdvanceMe amended preliminary
invalidity contentions in both actions reflecting the additional information in the
documents that were produced by July 28, 2006. These amended preliminary
invalidity contentions added no new prior art references; they simply further
explained the Litle & Company systems and methods that were disclosed in
AmeriMerchant’s Preliminary Invalidity Contentions and the Rapidpay
Defendants’ First Amended Preliminary Invalidity Contentions, served July 20,
2006.

= September 6, 2006: Deposition of Tim Litle. All parties, including AdvanceMe,
examined Tim Litle based on Litle & Company documents available to all parties
over one month earlier.
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EXHIBIT G
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' Fau:, Hastings, Jarodsky & Walker o
PaUI HGSffngs Elvz Palie At Sqisuu » Sixlh Flug « Feba Bjg, O W206-2156

ATTORMEYS tzipphare $27F 3H) HED = f2csimile G50 AP0 $AD0 « yoaw. il ings G
Allaita GR-AZN-TR2S

EloNE] .

3_..;53.5.% rabertona ta@ ranlhastings. com
lee 41 Kiveg

_oron o . -

Tt Argils Seprepnber 1, A

wean

RCER Y

Srange oty Yia Ti-Mail

Pain &iRa

Pars .

S Ty Hilarr Preston, Hsq.

Bar Frandstt . ’ -

Sheehal Vinsorn & Elkins LLP

Eliﬂﬂ"ﬂ 66¢ Fifth Aveoue, 20:h Fioor
s glcn, 0 New York, New York 10103

B Adveweils Tz o RapddPar LLO, ol (No, 6i05-cw-00424) [ED. Texh:
AdvarssMe, Tne v AmmeeiMorghiny, LLC (Noo 606 CV 8ZE.D. Tex),
Defendanis’ Amended and Sceond Amended Invalidity Contentions

Trear Hilary:

[ wiite o Whfotm vou that 1Jefendants in the above-reletenced matiers have violared the
Patgar Rutes of the Eastern Pistrict of Toxas Dy purporliag Lo amend theie Prebininacy
invakidite Contentions without an order of the Court.

2R.37 Py jaleng:

Amendmen: or modification of the. .. Prelimtnary or Final Invalhdity Conrentions,
uther thas as expressly provided in PR 3-6, may be made only by order of the
o, which shall be entered only upon a showing of good cavse.

T the Hapddlsy mateer, Deferdants have twice purported to amend ther Prelimuarary
Inf.ralid{l,}:" Conrendens without an order of the Court. On July 21, 2000, Dictandsns
attemnpted o amend their Preliminary Invatidity Contentions by addiys 1 sumbes of
aleged priot publication references to their Prelinunary Infrimpemest Contentions: (1) 4
credis card processing agreement araong Flectronic Date Systoms Corpuration, Reno Air,
andd Farst USA Merchantit Setvices, (23 an article from Forbe mapgszine, and {3) 4
Protrsaney More berween Litle & Co. and Fxposures, [ne. On Aupust 30, 2006, the
RapidPuy Defendants putported to amend their Preliming sy Invalidity Comeentions w
alctude addittonal paor pubication referances with respect to Litle & Co., ivclading: 75 4
Lifle & Ce. Member Agreemnent, (2) & Demand Promissory Nole bor Postuze Adviatiers
hetween Masenm Publeavons of Amerea and Lide & Co., (3) & Februarye 17, 1994 Letter
from Robett Geotge to Michagl Duffy. Since amesrdment of Defeodany’ Prelininary
Tnvalidity Contenttans can e made only by order of the Coutr, aod sinee there bs no ordes
of the Coutt granuing Defendants permission to amend their Prebitninu e Lirvalodizg
Coneentions, these prrporred Amended and Second Amsnded Invalidier Coatentions ace
of o leyal effect
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Iilary Preston, Bsy.
September 1, KK
Page 2

Iin Lhe Ameriderchont tatles, on August 30, 2006, Defendant porported to amend s
Frelitrunary Invalidity Coatentions 1o inclede puricr pubication refeocaces wrth resprect o
Litle & Con, meluding (1) 2 Litle & Co. Member Agrecmest, (2} a Lretnaed Prommissory

N ule for Posuye _.\-:l-.nm-. es belween Muoserun Publcatocs of America and Lade & Lc:

730 Felruatry 37, 1989 Lectes from Robert Crecrge to Michaee! Duffy, Agan, sice
amerdmeni ol Defendune’s Prelnnars lavaldity Coatentions can be made only by order
of 1he Coutl, and smice thete 13 no m.u:ler of the Coust granting, Defendant permisseon o
atnend Hs Preliminay lnvalidit: Contentioos, ts Ameoded Prelingnary bovalidicy

ol tions aee ol o lepal ettecr.

T Hght of the foregoing, plaase e 2dvised chat Advaneede will only be considering those
contetr ions set forth in Merehant Money Tiec, Inc, Tirst Funds LEC, and Reach

Finaneial, 7 1.7 Preliminary invabdity E“nnmmc:m, dated Fuly 7, LDD{;‘ and
Amnerihder 1100 Frfllmm:ﬁ*} 'Iﬂvahdm- Conteptions, dated July 2.['} 200,
'\
ﬁl:l '3
%, blatw :)/?

fcr ]”LUL ITASTINGS, JANOPSKY & WALKER 1L

TRGAL_TIS W o 343207621
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EXHIBIT |
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SPECIAL ISSUE
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500 PROFILES OF SUCCESS |

INCLUDING

The vew No. 1 company (5,625% Lhree-vear growth},
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1 VOLITME : I

PAGES: 1 - 306
2 EXHIBITS: Per index
3

UNITED ATATES DISTRICT COUOURT
4 FOR THE EASTERN DISTRICT OF TEXARS
TYLER DIVISION

5
6 C.A. No. 6:05-cv-424-LED-JDL
7 | ADVANCEME, INC., }
Plaintiff
B
¥a.
G

10 RAPIDPAY LLC, BUSINESS CAFITAL
CORPORATION, FIRST FURDE LLC,
11 MERCHANT MOMEY TREE, INC.,
REACH FINANCIAL, LLC and

12 FAST TRANSACT, IHC.

d/k/a SIMPLE CASH,

B = e e L

13 Dafendanta

14

15 Cc.A. Ho, 6:06-zv-82-LED

16 ADVANCEME, IHNC., }
Plaintiff

17

Vs,
18

19 || AMERTMERCHANT, LLC,

g gt Cmet et e war et

Dafandant.
290
21
22 VIDEQTAFPED DEFOSITION
23 OF
24 TACOMAS J. LITLE, IV
25 WEDNMESDAY, SEPTEMBER &, 2006

VERITEXT/SPHERION DEPOSITION SERVICES
(212} 490-3420
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122 124
1 i, and the performance chlkation was L prepared with two columns. The lefl cofumn
2 something that the fulfillment carmpany is 2 lists the clakns of the patent, which is the
3 legally required bo do anywary, and that is, 3 claims an Lite Bxhidlt 11 hat vou just
4  don't chamge the customer urd il the geods 4 vead, 1 and 10, a5 wall a5 all the other
5 are shipped. 5 claims which are printed in the left caumm,
& (). What are the obligations of the catalog G and in M Hght coiumn, we've oitad 1o
7 company? 7 portions of the Litle documents that you've
§ A In what senge™ B testfied here today that refer to the
§ ). Imthe three-party agreemnent, did the g elemens of the SGaim thag ars listed in the
1t merchant have sy obligations to the 10 left-hand column, and what I'd like to ask
11 fulfifment company® 11 you to da is — we'll go through this row by
12 &, The merchant had to pay the Fulfliment 12 row and I'd fike youl ba read the ight-hand
13 company for thelr services, 13 column, Il read the Ieft-hand cclumn to
M . And the oblications of Litle & Company? 11 wvou, and ask wou to 2l us if what we've
15 & We had to pay the “ulfillment company on 15  dted in the right-hanrd column is arrurate.
16 behalf of the merchant and we had our normal | 16 MA. EDELMAN: Exorse me, Befors
17 ubligations as -- for routine paymert 17 you read that, can | have a representation
18 processing, as well, 1 as to whether this was provided --
19 Q. That were outdined in the Member Agresment? | 19 MR, GRAY: Yes, it wds.
21 A Yes, bl MR EDELMAN: It was provided when?
i3 {One-page document enlilfed "S5 21 MR, GRAY: Last wesk Somegkime.
22 6,941,281 B1" is marked Txhibi & MR. EDELMAN: Chiay,
FE| Mumber 11 for Identification.} 23 MR. SMITH: I'd lika tonote, we're
24 Q. ['m handing you what has besn marked Litle | 24 nok going to object to the line of
15 Eshibit 11, which are the clains of United 25 guestioning, certainky, bt M. Lite is
123 125
1 States Patent 6941281 It shows  Q's 1 here as 2 fact wilness. He is not rendering
2 juct the last page of the Patent Calumn 7 2 2 conclusion on patent validity. He 15 here
3 anda 3 simiply 1o testify as 2 factua witmess, 1
4 MP. ECELMAN: Tl object ta the 4 just wanked bo maks that cloar before --
5 extent that youte excarpting 2 page froman | 3 MR. EDELMAM: And again, T wank to
a ertire patent and also not showing Mr. Ute &  chject 1o the extant that this is peing
7  the proposed construction of tha terms of 7 chown Lo M, Utle without the disoussion of
B the patent, ard also nol show him the B what the terms are consoued to mean, o the
g arguments the parties have made with the o partles’ construction. I€s risleading,
1 fike llst of the patent 10 putting the witness in an irpassigle
11 3 Okay, coukd you please read Qlzims 1 anl 10 (1 situation. If you want to do it, go ahead.
12 toyounssll? 12 ). You testified that oo understand the terms
13 MR SMITH: Just 1 amd 107 13 that are used in t1e petent; is that
14 Q. Just 1and 1. 14  cxred?
15 A AH right 15 MR. EDELMAN: Same pbijections.
16 & Do you understand those bao daims? 16 A. Yeah, [ think so, but If we pet to seore
17 MR, EDELMAN: Same objectons. 17 den't understand, ther I'll say that,
18 n. | think sa. 18 . Please do. Soon Page 1 of Litte Exhibit
14 {Decumeert entided "Lithe & Co., 19 12, in the first row, the clalm recites,
il Irvaliclity Claim Chart, Uniked 0 A& mathod far autsmared payment,
i1 States Patert No. 5,941, 281715 2l camprising.”
2 mzrked Bxhibit Mumber 13 for 22 A, That's not exactty a cormplete tentence.
23 Tdentification. ) 13 Q. Ho, and what wave oong, and the reason |
24 0. I'm handing you what hes been marked Litle | 24 had you read Claims 1 throagh 10, is because
25 Zxhibit 12, which 12 a chart that wea have 2%  we howve bycken down the claims --

37 !Pages 132 to 123)

VERITEXT/SPHERION DEPOSITION SERVICES
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125 128
1 & Ckay. ! MR, EDELMAN: [ can put rmy
? Q. -- and if you would like to refer bads o 2 abjections an the racard.
3 Lite Exhitst 11, right there, you can reed 4 MR, SCHULIRMAR: Well, make them
4 the full chaim in context. 4 sheart,
5 A, Okay. & MR, EDELMARN: T will make them as
& Q. So " methed for automated payment,” and | & long @5 I want [ make them.
7 what wa've listad here are 21 the documents | 7 0. Bagad on your understanding after being in
A you've bestified about today and steted L] che vartl processing Industry for about 25
g "Lile & Company utilized & method for a Wears --
1¢  automatzd payments as repayrrent of 10 A, More than that,
11 obfigations owed by marchants either for 11 . I'msory? Longer than that?
12 postage or cash advances.” s that comect? 12 MR. SMITH: 25-plus.
13 A, Yeah, anc also, the reserves and something [ 13 0. 25-plus years.
14 Iike the Hangwor Direct cbligation. The 14 MF. EDELMAN: Doer't rmake him a
15  other kinds of chligations that we've talked | 1S5 patent attormey.
16 about. So lt Isnt just for postage or cash 16 0. Do the —
17 advannes, 17 MR. GRAY: 1I'm somy, Is that an
18 Q. Was the fulfilment center operstion that 18 ahjaction?
19 vou just tostified about, was that amethod | 10 MR, EDELMAN: Yeg, ITls.
20  of automated payment? M ME. GRAY: I didn't hear
2) A, Tothe fulfillment center? 21 objedbdon.”
22 Q. Yes. 2& MR, EDELMAN: Ohjectlon. It
23 A, Yes, 23 doesr't make him a patent attorney. Go
24 T, What abaut for the wire foc you discussed? | 24 ahearl.
25 A, For the what? 25 ME. GRAY: Pleasc imi your
127 129
1 4. For the wire fee: was that a method for 1 ohjections bo obyectiang as 1a form,
2 automated Jayment? 2 MR. EDELMARN: It was a beautiful
i A Yes. E piyectlon as to form.
4 3. And was equipment — payments for equizment | 4 Q. Okay. Does the right-hand column, does that
5 renital and porchass, was that a methed Far 5 recite citatlons to the documents yo've
& automated payment? B testiflerd anout today that show a merchant
7 A Yes, 7 acespts a customer «dentiier as paymot
| & . tooking new at the sacond row of the first B from a customer?
a  page of Utla 12, the clalm says "4t a o MR. EDELMAN: Same objection.
10 merchant, acepting a customer Idenbfler as 10 £, Please take as much time as you need.
11 pavment from the custamer.” Canvew look at | 11 A, And the question s, at that tira, did we
12 the rght-hand column and kel me whathar or 12 aceept the customer ideniifier as a payment
13 not those citations fom the Litle documents 13 for tansacHon, and the answer is we did.
14  show that a merchanl socepted the customer 14 . The merchants did or Lite & Comparny did?
15 identlfer as payment from the customer? 15 A, The merchants accepted i
15 MR EDELMAN: Objecton, Calls for 15 €. A5 described In the quobes in this chart
17  daim constuckion, beyond Wwe scape of the 17 that you're reading?
14 testi mary, misleading, lack af Faundation. 18 ME, ECELMAN: Same sxection.
19 Q. [ absohutely do nok wank you te thy to 19 A, Eight.
M eonstrue the clains, 0t {kay. Looking at the tcitom row on Pags 2
21 MR. EDCLMAN: |le has b3 construc 21 af Litke Exhibit 12, the claim states “and
22  the claim to answer the questian. 22 electranically forwarding AfDIMATIGN
k| MR, SCHUJRRAN; Why don't you ask 23 refdtod to the payment te a computenzed
24 hirn during your cross and stop interfering. 24 merchant precessor."” Could you pheass el
75 {3 ahead. 25  me whether tha cites in the right-hand J

33 (Pages 126 ko 139)
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. 132
needed For our process, and then the

1 oalumn illustrate that Litle & Comoarny 1
2 electronlcally -- o that the meschant 2 sstflement information might have gorme to
3 electronically forwarded informatian related 3 HOC first and then through M2C, but it was
4 t the: paymeant to Litle & Company? 4 part of our contract, and the settlement
5 MR, EDELMAN: Objection. Calls for b information sometdmes then wenk dirscty to
i) claim constraction, beyvond beyond the scope | B uz. Could go any ane of those ways.
7 of the deppcition, tack of foundaticn. 7 Q. wWhether the card was present oF nok present,
B AL e, B was the information releked to the payment,
9 Q. And to clarify, vou 5a d that using -- 4 such as the card numbar and the payment
1y puarsuant to the Mamber Agreement, which is | 10 amount --
11 LIt E=hiblt 4, the mearchent would accapt 11 & ‘es,
12 crenlib capds, dehib ~arde, and charge cards, | 12 . -~ was that elecironically forwarded?
13 such as an Amnerican Express card? 12 A, Yes. Ir the card-not-preserit, it was ahvays
14 A, That's corract, 14 directhy forwardad to us,
15 Q. And did you alea testlfy that the merchant 15 Q. Electronically?
16  would aooept those cards using a Elaphane [ 15 A Yes. When it was card-nod-present, it was
17  and mputting the cedit card number inte e {17 always forwa -ded 2lectronically, but the
1B conipaJter® 18 route that it took could vary, depending on
19 A. That's one way, yes. 19 the dreumstances.
20 MR. EDELMAMN: i just wank to put an | 20 Q. Okay. Thans< you. Cn Page 3 of Litle
21 objection on the récord. It wasn't clegr to 21 Exhlbit 12, the next portion of the dam
22 me  vague and ambiguous as o which 22  ctates "at the computerzed merchant
23 merchznls you're referring o, 23 processor, acguiring the informatian related
24 @ Which merchanis would arcept & crecitcard | 24 bo the payment from the me-chant,
25 via telephone? 25 authorizing ang sctbing the payment, 2nd
131 133
1 A. That's how the card-not-present menthants 1 forwascirg at least a portion of the payment
2 racetved most of their transactions,  When 2 to 3 compiterized pRYMENT FRCClver as
1 they didn't racelve them by telephone was 3 paymaent of at le=st a portion of an
4  whan they -- or by an order blank senl 4 obiligation made by the merchart.”
g through the mail. Ik was typically ata 3 A Uh-huh.
b warehouse sake ar samething ke that. Then 6 . Could you please raad the citations in the
7 they were oporating just ke 3 normal 7 right-hand column, and it flews oeer on D
B retailer pperating. e Page 4 and 5, and tell me whethar that
B Q. And was e process by whicn thosa merchans | 9 accurately redtes the partons of the
10 ferwartted infirmation, such as the cand, 10 agreements yol'va k2stified to today.
11  infarmation and payment amownt, to Litle & 11 MA. E2ELMAN: ['m 300y, WWas your
12 Company in the authorization step In Litle I2  question getting at whethe- it reflects the
13 LD, vwas that process diMerant for 13 lznguage of the Claim 107
14  card not-present ar card-present 14 MR, GRAY: Mo, Iasked whether it
15 transactons? 15 pocuratehy reflects -
16 A, How they ackually fonwarded the Information 16 MA. EDELMAN: PReflects the
17 ta us? Yeah, Arhually, snmetines we got 17 AGrEEments.
18  the setilemant Inlormaton -- well, the 18 0. Do you understand my question®
1%  authorlzation process might net-- I cant 19 A. Yeah. You are asking -- I'l read it back.
20 remember. It depended ontha Situation. 20 As T unclerstand il, your'se asking me bo look i
2L Mightmot have adtually gone Lhrowgh us, buk 21 at the citatkens and without trying bo
22 we wera responsble far it Tt might have 72 irtempret whether they comply with the
23  gone directly ta NDL, and then that 23 patent or not, you're asking whether thase
24  information would have come ke us throagh 24  ritations are accurate. Is that true?
75 ND<, the authonzation infomatan, which wa 25 (. Right,
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134 13&1
1 MF. EDELMAK: That's fire, 1 diffeeenty.
2 A, Ihave a guestion. In the first sentence, 2 MR. SMITH: e knows too well.
3 it says, at the e, “Management fee o 3 MR, EDELMAN: Othectlon,
4 Litle & Company, ar arder.” 1'm nob sUhe 4 &, And thew they chargs you for
5 that's cither what it says or what it should 5 Q. Your understanding, though, as someoore who
3] have said, ] has been in the payment processng
7 0. Ibellave that s what it says. Thafi 7 industry for 35-plus years.
B Utle Exhiblt 7, [ beligve? 8 A Iwould ssy I understand what 1he lef-hand
4 MF. EDELMAN: I'm sommy. ‘.'utlena is | 9  columnis gettitg at and the right-hand
14 the witnese rafarring? 10 column is a reflection ol axactly that --
11 HE. GRAY. The bottom of Page 3, 11 Q Oy,
172 Uz bottom paragraph in the fght column, |12 A, -- and matehes what our documentation was,
13 the fourth line down. 12 . And I'm going tp ba asking the same
14 MR, EDELMAN; ©Oh, Izeeit 14 questions aboik sach row oning throughout
15 Thanks. 15 this document, 5o bag.nnkng on Page 5,
16 A. Yedly, Ithink that was a typo and itshould |16 would you please read the citations in the
1?7 have probably said -- it should have 17 right column?
18 probably referred to what we were thinking {18 A, The questlan ks the same; is this an
19 of seiting up or mayke had setup as @ 19 Accurabe representation?
1 separate operstion bo do pestage finanang. (20 . Yeg
2l Q. Ckay. Outside of Litle & Company? 21 A Yos, itis.
22 A. Right. well, it would have been owmed by |22 Q. Do those vilations accurataly reflect your ||
23 roLghly the same peope, but I wousd have |23 understandiog of the description in the
24 been a separate aperation. 24 keft-hand selumn?
25 . Doyou hewe any other guestisns about the | 25 MR EDELMAM; Same abjections.
135 1/
1 citations in the dght mlumn? I o Yes Iunderstand rhe computer payment
2 A, Yeah. I'd like to ook at the definiton of Z receiver 35 what 1 cali the third party, ard
3 "prepaymts. 3 if that's the case, yes, it does aco rately
4 ). Thaks in the Member Agreement? 4 reflect it.
5 A Owkay, Yes, thals accurate, 5 . Looking at the nest row, and the left-hand
£ Q. Oo all these citabons on Pages 3 through 5 & eodutnin begins with the Humber 2 -
7 acourately reflect wour understanckng of 7 A Uh-buh,
B what the [anguage in the left column B 0} -- b sa3ys "The mettod of dalm 1 wherein
g resLikes? g the accepting step comprses acoepting &
10 MR, FRE|MAN: Same objections. 10 credlt ca-d number as the customer
11 A, As I anderstand i, yes. 11 identifier." Cauld vau please look at
12 . And doyou have ary questions about what |12 what's clted In the right-hand £olumn and
13 that — do ol understand what the daim 13 el me if that accurately reflects the
14 language i1 the left-hand column is on those | 14 Lite documerts and -- wall, IF it
15 pages? 15 accurate'y reflects that Lite aocepied
15 ME. EDELMAN; Same objection. 16 credit card numbers? Sarry. Lek me skart
17 MR, SMITH: Qhkjectlon. Tthink 17 awar, That the merchants whe processed
18 “daim language” is misleading. He can 18 through Litke accepred credit card nombers,
19 talk about what the words say, but *caim 1a HR. FOEIMAN: Szme objections.
20 fanguage” is & bl probem, 20 MR, SMITH. Do you snderstand that
2?1 . The langLoge thats printed in the left-hand |21 question?
22 column, do the right-hard citatiens 2 THE WITNESS: | rhnk =0
23 arruratety reflect you- andersiending? 23 0. Letme rephrase. Somy. Could wol ok at
74 A. As a layman's urderstanding because lavwyers | 24 the cltations in the right-hand co'umn and
25 ahways interpret stuff a itk 25 el me whether those dations sccucately
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128 40
1 illustrate that Lite & Company processed 1 computer chip on them that did somethirg.
T credit card brarsactions for merchanis? 2 There are wands new Uwl camy changing
3 MR, EDELMAM: Same obrgections. 1 passwords on it, Sort of fike an BS54
4 A, Yes. That was oLr sesvice, processng 4 password. Ther are cards that you can
5 credit cards for merchants, 5 gtick your thmb over and it oo [dentiy
& . And on Page & of Lide Exhibit 13, the R the fact that your thumb prirt is really
7 bhattern row beging with te numbar 3, could | 7 your thumb piint and not somebody else’s, A
B vyl please ook atthe fght-hand column g Smart Card encompasses all kinds of stuff,
% amd, disregarding the first paragraph, 9 A Srmart Card typically had to be weed in
W phease (el me whether those citations -- 10 comjunction with sormd soct of terminal
1i A. Oisregarding the ifrst paragraph? 11 device. Sowe didnt hendie any Smart Cards
12 Q. Right, disregardirg, and was your bestimony {12 that I know, except that it's also my
11 eadier that Lifle would orocess debit cards 13 understanding that some Smart Cards hao Yisa
14 on behalf of merchants? k4  of MasterCard identification mumbers on
15 A, Yes, but they weren't necessarily idertified |15  them, and f that case, if somebody gave
16 &% (ebit cards. 16 those visa and MagterCard identifization
1¥7 Q. Right. i7 nuembers over the wolephons as &
13 A, [nfact, they were necessarily by tha 18 card-nat-present card, we wolld handle it
19 payment networks disguised as debit cards. |19 like we'd handle any other credit card,
20 Q. Could you please read the citations to the 20 amhaugh we wouldn't nacessarily knnw it was
21 documents and te | me whether those A1 aSmart Card.
iy ritatirs showed Hhat Lithe accepter? dehit 22 0. Could you lock 2t Page 8 of Litke Exhibst
23 cards -- somy -- that Litle processed 23 12, the vary bottom line, and Fage 9, and
24 transactions where dedt cards wena usectat |24 tell mie whether the citations be the Lite
15  the merzhant? 25 documants in the right-hard colurn
139 141
1 MR. EDELMAN: Same abisctions. 1 iflustrate that Litle processett chiargs card
7 A, And e questien again, is? 2 transactions for its Herchans,
3 . Whether these citations in the fght-hand 3 M. EDELMAM: Same obyecbans as
4 oolumi Hlustrate that Lite would process q bafara,
5 deble cord ransactiors For merchastts, 5 A Yes.
b A Yes, £ ). And on the row that's nurnberad &, would you )
7 Q. o yon know what 8 Smant Cand is? 7 please read the citations in the right-hand
8 A Yao a cateri amd el me whethar Ehat acrurately
9 £, What |5 a Smart Card? g Mustrates thet the merchants for whom
10 A, It's typica'ly a card with a <hlp oa It that 1t Lith would piocess transactions woukd
1§ carrles Information abeut an individuat. In 11  sometimes accepk credic cands at their
17 :hose days, they were @lking about Smart T2 warehoase sales or othernwise at the menchant
13 Cands carrying your medical sty and all 13 locetion?
14 <indsof swff on i, gnd so they woukd have 14 ME. EDELMAN: Same ufjections.
15  representad 3 distributor datatase of a §5 R el Interestingly enough,
16 nundred million nodes, which was in my view | 16 card-not-present, based on the Viza and
17 ridleulews, and I said 5o on regular 17 MasterCard requlatone, the
1B oaccadions in Fromt af 2 bunch of credt card 1B card-not-presents were Aoceptan ar the
19 peopla. Mow, t's really bernme A canl that 15 merchant locatlon that was thelr office or
M carles persanal identification Z0  the place where they wera aoccpting orders,
2l information. Spa Smart Carc is usually an 21 and that Incabion, T think in thase days, i
22 identfication device. Prepald phore cards 22 chanyed, had o be wWentfied, by oty and
#¥3  could be considered Smart Cards because they | 22 state. So thak was thue with
M stored information on them, but L ahways 4 cand-rot-present, out card present is oiee
25  lookad at Smart Cards as those that nac g z obvicus. Card-precents were dane -- gne of
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1 the things that I actually got Visa and 1 it religicushy and somet:mes they didn't do
2 MasterCard to do was to allow us, instead of 2 &t vl but --
3 putking the city and state as an identifier 2 1. Ard you zarlier -- cid you carlier testify
1 for where the card-not-present ransactions 4 that some of Li'e & Company's mercharts
a came from, alkowing them -- gr now, it's 8 & would hawe crgdit card terminals or card
G redUirement -~ b put the 800 numbesr of the 6 tenminals at the marchant iacation?
7 wustomer senvice nuember on it T don't 7 A Ves, and wa could always wentlfy those
B remember at this ime whether the actual £  tansactions, because wa'd get a tarminal
2 city and state was still iequired, but this 2 nutnber and we krew which terminal it was
10 was intErestingly enoudgh tries for 10 wsed, and so we'd always know that was a
11 rard-nnt-present, as well as card-present 11 card-present transaction. We didn't
12 transactions. 12 ticessariby glways krow that a
13 . OnPage 10, Row 7, would you please tell me | 13 card-not-present trarsaction was & telephone
14  whether the right-hand column [fusirates 19 atcer o a mall arder, and T frankly don't
15 how merchants for sebom Lile woukd process | 15 thirk ¥isa and MasterCard cared about that,
16 transactions would electronlcally accept 16 Q. How would you receive that infanmation from
17 cards? 1/ thetormiral?
i8 MR, ELBELMAN: Sare objections. L8 A Well, it could take several roastes, bl
14 MR. 5MLrH: It looks like, on some 15 elecronically, the path that it took!
20 of this, thers's some editorial, as well. 20 would -- could take several diferant
21 5o within the quotes is what came from the 21 roates, If could come right from the
22  documents; is that right? 22 terminal to us. Tt could oo from the
23 MR, SRAY: Right. 23 terminal to NDC. Tt could go from.the
24 MRE. SMITH: Ara v asking him to 24 terminal to NPT, and [ don't really remember
25 wornify what i3 in the parentheses? 25 all the ways, but wa would change{ - wEr
L
143 ‘ 145
1 MR, GRAY: o L time, wie would charge the way we did that
2 MR. SMITH: Okay. Sojust == 2  For eficiency reasons, for cos reajons,
3 Just want b ba -- 3 for whatzwer reasons, we would chiange that,
1 MR, GRAY: wel, actually, yas, 4 but we always received it electroncally.
5 0 IF we say it shows samething, I'd ke yon 5 Wee probably received some paper
5 o werify that the quote actually does & transactions, but I can't imaagine, during
7 show, 7 the while course af aur company, we reoshued
B MRE. SMITH: D¢ you urdetstand what g rrare than 3 handful.
4 they're asking? 8 . Looking at fow B on Page 10 of Litke Exbiblt
10 THIE WiTHESS: Yes, 13 12, did Letke & Company ever instruet FNBL
11 A, This Is eertainky what was sa.d. 1he idea 11 to accumulate paymenls untd a cerlgin
12 af actually identifytng a sale as a mall 12 amount is reechad before forwardi
13 arder or a telephone order was often doni, 13 payments? :
14  nok necassarlly abvays done. We'd Identify 14 MR, EDELMAN: Ohiection, Galls for
15 aach merchent or each sub-merchant »y our 15  claim weagtruction, mischarackerizes the
16 waternal merchant nomber that we had that o claim.
17  the merchant alsa wsed. 5o arything that {7 O Do you understand that language, {Mr. Lide,
18 walld come under one merchart number weuld [ 1B “acoumilate the payments™?
19  beameal crder. Another sube-merchant 13 MR. EDE_MAMN: Same obj
20 nurnber wauld be a tekephone ourber. Angther | 20 MR. SMTTH- Wall, I think it's|2
71 sub-merchant number weuld be a card-present | 23 couple of qUesticns. S0 da you safk hen
22 tramsaction., We'd rall il thet up and 22 amswer your guestion or de you want M 1o
I 23 account for It ac one merchantk, hut we could 23 comment on the text that's writhen et
24 tell whera the transactians came (rom, 24 o -
25 typically, and the merchants semetimes did 25 MR, GRAY: Comenent on questian.
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L1 143
1 Q. You can disregard the text on the right-hand i gateway into the retworks, and so wa would
2 sde. 2 settle with them multiplz tines. Maybe we'd
3 MR, SH1TH: Okay. Ignore whal is 3 only settc with them once. 2 dom't
4  onthe paper. Can you read the questlon 4 remember. I know when we were settling
5 back please. 5 directly through Visa and MaskerCard, we did
2] {The follow.ng question was read b settle with ther multiple tirmes.
¢ back by the court reporte: 7 faw, we ddn’t -- the part af wihen
| “Looking at Row B an Page 10 of 8  wewould eledranically transmit the daka to
9 Lide Exhibit 12, did Litle B 9 the meorchants or the third partes, tnat was
1a Companny ever ‘nstruct FYBL ko 10 kind of independent of that. The dallar
11 acarmulate payrments untll a certaln 11 walue would arawrulabe o the dollar value
1z amount i reacned before forwardirg 12 would show up in the First Naticnal Bank of
13 payments?) 13 Louisville acoount as a fumds ansfer in
1€ A Tl answer that in bwo parts. The first 14 bulk. Thay were just one big nummber that
15 partis, we did aczumulate wransactlons, 15 came in From Yisa, one number Wat came in
i6 Some of cur customens would send us -- 16 from MastenCard, and then we'd sevt it out
17 they'd go throwgh a cwle avery day. Some 17 acoording Lo our own acooumbing recards.
18 of them would go through a gyele every ton 13 Maybe I den't undersiand the question.
i%  minutes, and based on the way transactions 19 . Was there a partioular event that would
20 are setihal, you know, they're all setded i0  tlgger an elecronic forwarding of money
21  in @ bateh, that's ali Batch is boday, ewven, il from FHBL to a merchant or to a thisd
22 and wa would sette them through the Wisa a2 party?
FL and MasterCard netwark,  Also, multpa 3 A, Owr Instrucslan.
24  tmes during the day, hut somebody like 24 3. And what was a bypical insruction?
15 MicroWarehouse would send us batches every | 25 A, [t would be, at this pent i1 tme - "On
147 Lt
1 ran minutes, and we would cownulate those 1 this day, transfer this gmolnt to that
2 urtil it was convenlent or untl the next 2 accouent, this soceant to that account,” and
3 fime we settled it through the Visa and 3 ‘tway just a flst of amoonts and acccunts
4 MasterCard nebworks, Mow, that wasn't 4 thet we would transfer.
g neccosanly accumulatng o untl a 5 3 Woubd it foraard - weuld [t bransfer thoge
6 pre-getermined amount was reached. frwes | 6 amourits daily, for example?
7 acourmilshrg it wntil eithar we wanted ta 7 A Yes. |hat cycle vas done every day.
8 gat them in under the day's fiscal cutoff ar & . Okey. Looking &t Line 9 on Page 10, the
9 for the rext tims wa - oW naxt oyde we ) guote that begins "In consideratlon of
10 had tn saltle through Visa and MasterCand, 10 Lithe & Compary making advances,” £ you
12 We probably had three or four times a day, 11 Ioak at the second line from the hotom of
12 we did that. 12 that quote oo Page 11, it says, small RFoman |
13 Q. Okay. 13 Numaral N, "The daily repayments shall be
14 A. Mew, as far as accumulating payments until a | 14 deducted from 4a ly net proceeds.”
1% pre-determined amount is reached, we really | 23 A Ub-huh.
16  didn't de that, as far as I car tell. 16 @ Does that show that FNBL would fonward
17 ). Lowking at Row 9 on Page 10, you fust 17 payments to the merchant dailty and deduct -
13 described that Litle & Cormpatiy woukd often 18 weall, does that show trar FREL weuld forward
15 instruct FMBL ta forward the paymshts -- of 19 payiments, net proceeds, dady ta the
20 to sattle the payments and forward 1he 20 wmerchant?
M pAyments daily, is that correct? 41 A Based on ¢Ur Instructlon, wa woukd way
27 A, What we did is we setted the payments - - 22 TForward this amount of money, 20me gmaoant
23 when I sald go o tha Visa/Masteram 22 of money, ta the merchant.” FHEL did nol
24 nebswks, thar, In those days [ hink was 24 know what the comporents of that money was.
25  thrmough FNBL. They swere operatng as our 25 From our polnt of vlew, our instrudbons
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156 152
1 would say "Forward the daily net proceeds, 1 Q. [Contd By M- Gray) Mr. Lithe, T'd ke
?  less any of the ather ohligations of the 2 wou o lonk hack at Lithe Exhibit 11, and
3 merchant” The otber obligations could be 3 again, read Clzim 10 to yoursell sliwlby,
4 for chargebacks tat had actually already 4 wWhen the language — when the claim recibes
5 bean withheld by e nebworks, It could be 5 “meary” - sarmething, that maans ic's
6  for our fees, it could be for payment of & reciting 3n apraratus or equipment 1hat |s
¥ postage advances, it cauid ba for payment of | 7 used for performing a partieular functian,
f terminals, it could be to ircreass [nerease 8 and what I'E fke b ask you is, for each of
9 the ressrve acoount It could be all kinds g  those portions of a clalm, and I'll begin
11 of shtf-- L3 with "means for acrepting & customer
11 THE YIDEQHGRAFPHER: Flve minuhss 1l identifier a5 peryrment for the custarner.”
12 |eft antapa, 2 T'd ke you to tell me whether thers vas
13 A. -- but wnen you say FNBL forwmirded an 13 standard equipment usad in the industry for
14  amount, they forwarded what we told them, |14 performing a particatar function. Do you
1% It was the sum af all those comporants. 8 understand?
16 Q. Would you instruct FMBL to ferward those 16 A, I think sa,
17 payments b the thi-d party? i7 MR EDELMAN: I ohject. Alsn, it
1B A. Yes. B calls for daim construstion.
19 Q. Dally? 1% {3, Was there standard equipment used in the
20 A Yes, 20 Industry for accepting a customer idertifier
21 Q. For sxample -- 21 as paymeant from the customer?
22 A Ttdepended. Actualy, sometimes we did do | 22 HR. EOELMAM: Same objctions.
23 it waekly, 50 we would -- I quess we 23 A, There wera standards, Thenn wore several
24 weanf? == yeah, mast of the tirme we did it 24 types of equipmant. Thu ore we dealt with
25 daily. Frankly, we thed to do evarything 2% rost was an grier processing system that was
| 151 154
1 dally. We tried to deal with Interchange 1 basically a terminal and an opcerator wiodld
2 daily. We trled to deal with all this stuff 7 keyin the order. The software that managed
3 dally, because that was easiest for the 3 that compularzed order entry Sysherm was
" 4 meschant if everything happencd afl at the 4  ghen sold o the direct markelers by a
5 same time. We'd sort out the fact that Wiza | 5 third party, and there are limited numboers.
6  adually charge dolars us for irterchange &  Sometimas direct marketers wrote their own
7 ance a ronth, There ware all kinds of 7 software  Fhey usad difforert equipmentl,
B different timing arangements that were in B but it was af bascally what ore would
) thera, and for a merchant to Iry and figure | 9 consider a rekatively standard order eny
10 that all out, it was difficult, s we Bed L0 cystem.
11 to do everything dally tor the merdhant. . 11 Q. And tnclarify, was fnat a computer keybsard
12 . Butif pot daily, was it byplcalky on sorme 12 where scmeona would ingut a numnber -
13 cther perodic basis? 13 A Yes.
14 A Yes, 14 0 -- intd & complror?
15 ME, GRAY. We can go ahesd and 15 A, Un-huh. That was one way.
16  change the taps, 16 0. What was another way?
17 THE VIDEOGRAPHER: The time is 17 A, Ancther way was 1t actually nse lerminals
18 208, Thisis the end of Casserte 2. We 18 and prizhably five years before tne period of
19 are off the record. 19 ke we're talking about, which E Ehink is
2n FIF. SMTTH: we'll take five, 20 1902, that range, the computerized onder
21 {Reress.) 21 eniry systems really dein't accept credit
22 THE VIDEQGRAFHER: The time i3 22 cards, 50 terminals were used In parallef
23 Z:17. This Is the beginning of Cassette 23 with the computerized crder entry systen,
24 Number 3 in the depasition of Thomas Litls, | 24 but by 1992, it was generally order enky
25 W are on the recond. 5 wparems that were built to acoept credit
|
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154 156
cards, ta check the validity, t1e mechanical the --
yalidity. The Visa and MasterCard Q. Rlght For example, campukers, retwork and
transactans were 16 characters iong and .

started with 2 4 ond & 5 respectively, and

1

2

)

4 A, well, tral's [k It was the way the
8 had a 10-check digit at the end, and that

]

7

]

traneastion was castured, whether £ was In

an order entry system or 4 terninal, the way

it was bransmitted, whether it was connected
. And Lide & Company processed -- did Lide & by mpdem or ta 3 lease ine — 3 mooem 10 a

9 Cewnpany process cand transacions For dial-up line, It was actually maders o a

10 menchants who accepted oredit cards or cards | 10 frame relay e or comeded to 2 case

vingd of stult, and tiat was most of the
Lard-not-present tramsactions.

LF- T - - IR T, Qe S T AT T

11 via terminals or computer keyboard MEWET 11 luswe ak the merchant’s end, Basica'ly, the

12 A. Yes. The termimals was -- we certainly 12 raverse of that € our end o receive the

t3  dkl. Thai was a smaller part of qur i information, and the (nformakion went Hack
14 buslness, 14 and forth. When a merchant woukd send Ina
15 . What sort of hardware did merchants Use to |15 sattiement file, for example, then we had to
16 glectronically Feward information related 16  send back a canfirnation that what thay

17 o the payment to [ith? 17 thought they sent uc, we actualhy gat, and

18 A They used -~ on thelr eomputars, they had 1H  that wask the moment i time, wien we senk
14 connections Lo elther - in thosa days, they 19 hack that confirmation, when we cwned the

H  had connectlons to either & frame reay 20 krenspctons.
31 system, which was something supplied by the | 2L Q. And you resfied carlier bo this, hut what
72 telephome company, o a regular dial-up 22 hatdwdre was uwed -- sory, Let me start
23 telephone, and those ransections would get 71 over. Mow wes the money forwarded from FNEL
24 conweyed ba 1S via those kinds of 24 to the third party m your diagram in
23 teephone-cperated networks. 25 Exhibe 107
155 LY
1 . Okay. How would Litle receive tat 1 A, Fither throush a wire transfer, which was,
2 Information From the menchanty 2 awire ransher system is eperated by the
1 A, We would siso be connedted to either aplaln | 3 Fed - f's the way banks bypically transfer
4 dial-up e, and the merchant would Gzl 4 morey betwazen cach obher -- or by the ACH -
5 the number, our nember, basically, make a 5 an ACH systam, which means autgmabed
[} telephane call, and we'd have a modarn o chearinghouse, and T think that's operated
7 connected b0 thal and we'd receivs the 7 by the Fed -- no. [L's oparated by an
3 merchant's data, or we'd be connected fo the | B organization called NACHA, National
3 other gnd of & frame relay drouit amd 9 Autsmated Clearlnghouse Assadation, of
10 accept the infanmation from the merchant, or | 10 something like that, ard which really did
11 in some cases, we actually had 2 lease line 11 the same thng as a wire did, except it o0&
13 bghwesn the merchant and us, and so e was | 13 & day longer,
13 Justlike a -- the phone company provided 13 10, In each of the examples \hat you've
14 i, buk it wis like @ wire betwesen us and 14 testifled to here today, i it souipenart
15 the merchant, 15 that is used by each of the entiies In

16 . What hardware was used for aulliizing ard |16 LiHe Exhibit 10, is that — s & the same
17 settfing the payment at each of the entities | 17 equipment? i

1B irnvohvedd In the process? 18 A, Pretty much. Depending on the

19 MR. EDELMAN: Objection. Calls for 19 circumnstance. 2F it was the same

0 caim constrarction. 20 girumstance, it would be tha same bype of

21 A, The -- what hardware was - 21 equipment. 1 mean, vee vl have ten people
22 ). - was used by each entity in the process 22 transmitilng files at tha same tme, so

13 outined in Lte Exhibit 10, arl ' just 23 thers were ten instancas in the sama

34 asking generally. 24 aguipment, but--

25 MR, SMITH: Yau mean, each of 23 Q. Okay. Inother words, dd the equipmerit
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158 1580
1 chanoe between the Mamover finarioe stuateh | & we haven't rea ly gottan to thal aspect of
2 and the postage finance shuation, for 2  what we — what we think our service wil
K| EscATple? 3 he. Idon't krow if we'll ewer perform
4 A, Ik coud because it jLst depended un how | that. We may. We may not.
5 Hanover would receive payments. Maybe they | 5 Q. ¥When you say “tha" do you mean providing
€ received an ACH. Mayha they recelved 2 B prayrments to third parties?
7 wire. I don't remember how they did that. ¥ A Yes.
& . Either way, It was an elecironic fransfier? & ¢, Dovou have an apiion t1at's advertised un
9 A, Yes. g yaur website called Dynamic Setament?
10 ME. GRAY: 'l pass the witness, 10 A IPs not actve. Dynamic Serilement, no, we
i { Dlscusslon off the record.) 11 don't-
12 CROSS-EXAMINATION 12 Q. %What 1= Dynamic Settement?
13 by Mr, Edalman: 13 A Huh?
14 @, Good aftemoor. 14 §. What is Dynameic Seftlement?
1% A. Hi 15 A Actually, [ dont remember wivat Lynammie
16 0. Tam Mike Edalman. § will be asking you 15 Satdemernt is.
17 guestons on behalf af Advanceme. Gould you | 17 Q. Coesn Dynawri Settlement, as described on
18  puk Litle Exhibit 11 back in front of you? 18 your websie, descrlbe payments ta third
13 Mo, T believe you testifted eadier that 19 paries?
20 you thought, st leact from yvour perspecdve, iy MR. SMITH: Ohjection. Same
21 that you understood what Oaims 1 and 10 21 instraction. ‘Yeuw'rz hers in a peesonal
17 encompassed? 22 capacity; not as a representative of the new
23 A, Uh-huh. k| Little B o, ]
24 1. lsthat comect? 24 8. Clkzy. Providing peyments to third parties.
25 A, Mot from a lawryer's point of whew, but 25 YWe te that in the sense that wee maintain
159 161
1 from — 1 resaryes, wWe maintzin -- we do some of the
2 Q. From youwr point of view? 2 stuffwe're talking about. We don't da
3 4, - from 2 layman's poirt of view, yeah, 3 postage firancing,
4 Q. All right. Does you- company perform the 4 {. Do you belisve Ethat male@ining ressrves for
5§ Inventonsin Claims ir 1 and W02 5 third partles is 7ok performing Clakms £ and
i MRA. SMITH: I'm guing o object and B 107
I I'm gofng b3 instruct the withess not to 7 MR SMITH: Objection.
H answer to the odent that the answer would g i tnink that's -= [ thimk that's an
3  reveal confidential proprietary Information. 7 interoretation of the pabent amd that's not
18 Tothe extent that it wouid net It you may 10 why I'm hete.
11 ansvweer, Ha'a here in his persanal capacty; 11 . You didn't sesm to have any problem with the
12 nat @5 a representative of the current Lite 12 obher slde's questons.
13 & Compary. So with that caveat, the 13 MR. SMITH: Ohfect to the
14 queston 2gaind 14  charactenyations,
15 A. 501t going fooget sued F 1 say yes; 15 MR GRAY: I never hsked --
16 right® 16 Q. Mr. btle, is there any way to perform
17 Q. I'm asking -- 17  aims 1 and 10, other than postage
18 A, No, we don't 18 finarcing?
1% 0. You do not, and why do you not perfonm the | 19 MR, SMITH: Objecton. You're
20 inventons in Clalms L and 10 noyour 20  asking about his imterpretation again.
21 currert bLsiness? A1 0. 1In your layman's parspadtive.
22 A, Because olr company 1S a relatively new 22 &, Isthere any way to what?
23 company and the process by which we bula (23 Q. Perigm Claims 1 and 10, ather thar by
4 cur Syseer i tilding it up sequentially to 24 postage finanding.
25  servo the necds of our gary customers, and | 25 A Sure.
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CUOMMOHNWEALTH OF MASSACHUSETTS
MIDDLESEX, 33,

I, Denise M, Rae, a Certified
Shaorthand Beporter and Neotary Public duly
commissioned and gqualified within and for
the Commeonwealth of Massachusett=, do herabhy
cartify:

That THOMAS J. LITLE, IV, the
witpness whoge depoasiftion 185 hereinbefaore zet
Eerth, was duly sworn by me, and that asuch
deposition 15 a true record of the testimony
given by thea witnessz ta the bast of my
skill, knowledge, and ability.

IN WITHESS WHEREOQOF, I have hereunte
set my hand and my affixsd notarial =sesal
thiz 8th day of September, 2006,

Wi 27 U n

e —— e A —— e e . T - — ——

Denise M. Rae

Notary Publics

My commizsion &xpires:

January 16, 2009
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