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Defendants submit this reply in further support of their Motion for Reconsideration and
Objections to the Court’s Memorandum & Opinion Order on Claim Construction (Dkt. No. 431).
Defendants respectfully request that the Court reconsider the Memorandum & Opinion Order on
Claim Construction (“Order”) (Dkt. No. 369) and adopt Defendants' proposed constructions and
arguments for the disputed claim terms as set-forth in Defendants' claim construction briefs and
objections and for the reasons herein.

I. Reconsideration and Objectionsto Terms

A. “Removing ... from thelinked list”

The definition adopted for thisterm in the Order is clearly erroneous because the
definition when used in place of the term “removing” in the resulting specification often makes
no sense. Thiswas clearly pointed out in Defendants’ opening brief. Bedrock does not contest
thisfact, but focuses on a snippet of the patent taken out of context. The specification, figures,
pseudocode, goals of the invention, and the inventor testimony all make clear that “removing an
expired record” requires both adjustment to the pointer and deall ocation of the record from
memory.! Finding that removal procedure is distinct from deallocation is clearly erroneous.?

Bedrock’s argument in support of the Order’ s construction relies solely on a two-sentence
snippet from specification’ s description of Figure 4, which is“aflowchart of aremove procedure
that removes arecord.”® Bedrock neglects to point out that the two sentence snippets are
embedded in a three-paragraph description of the “remove procedure” of Figure 4.* When read
in the context of all three paragraphs and Figure 4, there is no question that removal requires

deallocation. Figure 4 discloses both pointer adjustment (at boxes 51, 52, and 53) and

! See Dkt. No. 431 at 2-6.

2 %eeid.

3 See 1120 patent at 7:16-17.

% See 120 patent at 7:16-64; Dkt. No. 431 at 3-6.

US2008 2308773.5 1



deallocation of the record “to be removed” (at box 55) as shown below.”
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FIG. 4
Furthermore, the description of the “Remove Procedure” in the pseudocode clearly includes both

pointer adjustment and deallocation as shown below.®

Remove Procedure

procedure remove (var elem_to_del: list__element_pointer;
previous_elem: list_clement__pointer;
index: 0. ., table_size - 1)
i* Delete elem to_delt from list, advancing elem_to_del to next element. previous _elem points lo
elem_to_del's predecessor, or nil if elem_to_del? is 17 element in list.*/
var p: list_element pointer; /* Bave pointer to elem_to_del for disposal, */
hegin
p:=clem_to_del; /= Save so we can dispose when finished adjusting pointers, =/

Pointer elem_to_del : = elem_to_delt .next;
. if previous_clem = nil {* Deleting 1" element requires changing =/
Adjustment then table[index] = elem to_del /* head pointer, as opposed to %/
else previous_elem ] next = elem_lo_del; /" predecessor’s next pointer. */
Deallocation E:Iispusc (p) * Dynamically de-allocate node, */
end /* remove®/

Instead of addressing the context of these two sentence snippets with respect to Figure 4,
Bedrock asks this Court to ignore the clear teachings of Figure 4, the pseudocode and the
numerous descriptions of removal in the specification.” Bedrock’s argument and the proposed
construction runs afoul of Phillipsv. AWH Corp. and completely divorces the claims from the
context of the specification and the goals of theinvention.?

Furthermore, claims 1 and 5 both require “meansfor . . . removing.” The corresponding

® See 1120 patent at Fig. 4.
® See *120 patent at 13:1-22 and 14:1-22.
7 See Dkt. No. 369 at 12-13; Dkt. No. 300 at 5; Dkt. No. 481 at 3-4.

8 Phillipsv. AWH Corp., 415 F.3d 1303, 1315 (Fed.Cir. 2005) (“claims ‘must be read in view of the specification, of
which they areapart.’”).

US2008 2308773.5 2



structure for these claims includes pointer adjustment and deallocation as shown in Figure 4 and
the pseudocode. Itislegal error to ignore and not include the deallocation step in Figure 4 (box
55) and the deallocation instruction in the pseudocode (“dispose(p)”) as part of the structure
corresponding to “means for removing.”®

As stated in the opening brief, the definition of this term in the Order ssmply does not
make sense when used as the definition of “removing” as that term is used in the specification,
while the definition proposed by Defendants makes sense when used at all placesin the
specification in which “removing” isused. Bedrock did not seriously contest this point in its
response. The Order isin clear error, and Defendants’ construction should be adopted.™

B. “When theLinked List is Accessed”

The Order’ sbasis for finding that “access’ does not mean “traversal” isin clear error.
The construction in the Order is based on the erroneous conclusion that the specification of the
120 Patent does not use the term or aform of the term “traverse” to describe accessing a linked
list of records.** However, Defendants identified in their claim construction briefs and motion
for reconsideration and objections multiple locations in the specification where the inventor
described accessing the linked list as “traverse” or “traversing” the linked list.* Bedrock, on the
other hand, does not identify any other example of an “access’ in the specification. The ‘120
patent describes “when the linked list is accessed” in only one way, as walking through the
recordsin the list to identify and remove expired records. The term “access’ remains undefined

by the Court and should be given the only construction proposed by a party and supported by the

specification — “traversal "

®Harris Corp. v. Ericsson Inc., 417 F.3d 1241, 1254-55 (Fed. Cir. 2005) (finding that the figure requires a two-step
process and the claim cannot cover only the first step of the process).

19 Dkt. No. 369 at 9-13; see Dkt. No. 431 at 2-6.

1 Dkt. No. 369 at 21, FN. 24 (“None of the cited portions of the specification [by the Defendants] use ‘traversal’”).
12 see e.g. Dkt. No. 431 at 708.

3 The * 120 patent’ s reexamination histories also support Defendants’ construction. See Excerptsin Exh. 1.
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C. “Dynamically Deter mining Maximum Number”
Bedrock argues that the specification does not impose a temporal limitation on when the
dynamic determination occurs.** However, Bedrock ignores the claim language itself. The

claims require the dynamic determination of a“maximum number [of records] for the record

search meansto remove.” Inthe Order, Magistrate Judge Love states that the “ maximum
number need only be an upper limit as to the records to be removed” and not a single number.*
However, the construction in the Order contradicts this finding and renders the “to remove” term
of the claim element meaninglessif the maximum number can be determined “while” or “after”
records are being removed. The software must determine the maximum number of recordsitis
permitted to remove before it accesses the list and begins identification and removal of expired
records. Otherwise, the anomalous result of removing more records than permitted by the
maximum number may occur. Bedrock fails to acknowledge that the claim language includes
the “to remove” limitation.*®

The Order isalso in clear error for not construing “ maximum number.” Defendants
proposed construction, based on the file history and the context of the specification, requires the
dynamic determination of a“single number that serves as an upper limit” on the number of
records to be removed (e.g., 10 records upon afirst determination, 7 records upon a second
determination, etc.).” Bedrock resists the construction of a maximum number so that it can
attempt to argue that a number is an indeterminate “al” or “some” records.*® Accordingly,

Defendants' proposed construction for should be adopted.

' See Dkt. No. 481 at 6-7.

5 Dkt. No. 369 at 18. Defendants opening brief points out that the Order misinterpreted Defendants’ proposed
construction of a“single number” as requiring a*“single, constant number.”

1° See Dkt. No. 431 at 8-10.

'7 See Dkt. No. 431 & 9.

'8 See Dkt. No. 481 at 7.
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D. “automatically expiring” / “ expired”

The Order’ s construction disregards language from the Detailed Description of the * 120
patent that defines these terms. In particular the * 120 patent states that expiration “is determined
by comparing some portion of the contents of the record to some external condition.”*® Bedrock
argues that the Court should not incorporate language from the Detailed Description because the
inventor did not clearly disavow claim scope or act as his own lexicographer. Y et Bedrock fully
supports the Order’ s construction that reads limitations from the Background discussing different
storage types into the construction.”® The Order clearly erred in failing to adopt the inventor's
clear definition of expiration from the Detailed Description, and Defendants' construction should
be adopted.

. The Motion for Reconsideration and Objectionsto the Order Are Timely

Defendants timely moved for reconsideration and objected to the Court’s Order and did
not waive their objections. The Court issued its Order setting forth its basis for its claim
construction on January 10, 2011, and the Defendants properly moved for reconsideration and
filed their objections on January 17, 2011 (Dkt. No. 431). Bedrock confuses objecting to the
Court’s Provisional Claim Construction Order (Dkt. No. 326) (“Provisional Order”) with
objecting to the Court’sfinal Order. Judge Love made clear in his December 3, 2010 standing
“Order Regarding Objections to Provisional Claim Construction Orders’ that “the parties need
not object to the provisional claim construction order....”?! Defendants have timely moved for
reconsideration and objections to the Order, and the Court should consider the arguments as set

forth in Defendants motion.

19 See 120 patent at 6:5-13.
%0 See Dkt. No. 481 at 7-8.
2 standing Order, available at http://www.txed.uscourts.gov/cgi-bin/view_document.cgi?document=19715.
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Respectfully submitted, this the 25th day of February 2011.

/[ E. Danielle T. Williams
Steven Gardner
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CERTIFICATE OF SERVICE
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/s E. Danidlle T. Williams
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