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Yahoo! respectfully submits this Reply support of its Motion todeclare this an
exceptional case and for attorneys’ fees purstea86 U.S.C. § 285 (Dkt. No. 842) (“Motion”).
Plaintiff Bedrock’'s Response (DKtlo. 863) (“Response”) fails to $tify its vexatious pursuit of
baseless willfulness allegations and damagesades. Bedrock’s Response fails to address the
merits of Yahoo!’s Motion and relies on an incorrect understanding of Section 285.

A. Bedrock’s Response Rests cen Incorrect Statement of Law.

Rather than addressing Yahoo!'s argumeaetgarding willfulness and damages on the
merits, Bedrock advances an incorrect intdgiien of the law. Beérock argues that Yahoo!
must “establish that thentire ‘litigation is objectively baseless’ and that thire ‘litigation is
brought in bad faith.” Response at 3 (emphasis added). Such an approach thwarts the most
basic purpose behind 35 U.S.C. § 285: to Vprg [] gross injustice where a party has
demonstrated bad faith amdisconduct during litigation.”Takeda Chem. Indus., Ltd. v. Mylan
Labs, Inc., 549 F.3d 1381 1388 (Fed. Cir. 2008ntral Soya Co., Inc. v. Geo. A. Hormel, 723
F.2d 1573, 1578 (Fed. Cir. 1983). Bedrock shoultidld accountable for its “take no prisoners
approach” in pursuing legal theorigmat inflicted substantial burden the absence of credibility
or support. See Engineered Prods. Co. v. Donaldson Co., Inc., 147 Fed. Appx. 979, 992 (Fed.
Cir. Aug. 31, 2005).

Section 285 is not limited to Rule 11 “infriagent” violations. It is firmly established
that “[a] case may be found exceptionaltémms of § 285 when there has bseme material

inappropriate conduct related to the matter in litigation, such as willful infringement, fraud or

! For instance, Bedrock relies on the analysBartex Research, LLC v. FedEx Corp. to suggest that there should

not be a finding of exceptionality. The contentionBénTex related to claim construction positions and deposition
testimony. That case is not instructive here because it iBealidated the asserted patent on summary judgment
without ever reaching questions of willfulness and damaBatex Research LLC v. FedEx Corp., No. 6:07-cv-

385, 2011 U.S. Dist. LEXIS 62107 (E.D. Tex. June 10, 2011). The facts of this case present a differamaproced
posture.



inequitable conduct in procuring ghpatent, misconduct during litigatiorvexatious or
unjustified litigation, conduct that violates Fed. R. Civ. P1, or other major impropriety.”
Aspex Eyewear Inc. v. Clariti Eyewear, Inc., 605 F.3d 1305, 1314 (Fe@ir. 2010) (emphasis
added) (internal citations omitted); 35 WS.8 285. There are “a myriad of factual
circumstances [that] may givese to a finding that a case egceptional for piposes of 35
U.S.C. § 285.”Glaxo Group Ltd. v. Apotex, Inc., 376 F.3d 1339, 1350 (Fed. Cir. 20028g also,
Realtek Semiconductor Corp. v. Marvell Semiconductor, Inc., No. 04-cv-4265, 2005 WL
3634617, at *6-8 (N.D. Cal. Nov. 21, 2005) (orderipatentee to pay the accused infringer’s
attorneys’ fees even after plaintiff voluntaritismissed allegations because the patentee was
manifestly unreasonable in draggiout discovery and necessarggnerating costs that could
have been avoidedYVarren Publishing Co. v. Spurlock, No. 08-cv-3399, 2010 WL 760311, at
*4-5 and *7 (E.D. Pa. Mar. 3, 2010) (in a coigyt infringement casepartially granting
attorneys’ fees to deter the advancement of litigation theories that were “objectively
unreasonable,” including a “baseless” punitdamages claim and a “disingenuous” claim for
unfair competition).

Relying on theSephens case, Bedrock argues that “tRederal Circuit has expressly
rejected an expansive readiofySection 285, thereby preclugj a finding of exceptionality in
circumstances other than inequitable conductreette USPTO, bad faitlitigation, and willful
infringement.” Response at 4 (citingStephens v. Spectrum Labs., Inc., 393 F.3d 1269 (Fed. Cir.
2004)). TheSephens case does not support Bedk, but rather supports Yahoo! on the law. In
Sephens, an accused infringer raised three argumtrasthe patentee’s case was “exceptional”
under Section 285, including that the patenteedritigement suit was frivolous and in bad

faith,” and that the patenteagaged in “litigation misconduc#nd “vexatious behavior” beyond



the infringement allegations. 393 F.3d at 17382- The Federal Circuit rejected the first
argument regarding infringement but did not diogre. Recognizing that “[s]uch ‘exceptional’
cases involve inequitable conduct beforee tRTO, litigation misconduct, vexatious and
otherwise bad faith litigation, frivolous suit willful infringement,” theFederal Circuit went on

to address “litigation misconduct” and “vexais behavior” apart from the infringement
allegations.ld. at 1273. Thé&tephens case thus supports Yahoo! oe taw. Bedrock’s pursuit

of baseless willfulness and damages theories before and during trial are legally sufficient to meet
Section 285, regardless of the merit8eftirock’s infringement allegations.

B. The Court’s Prior Denial of Summary Judgment and JMOL Motions Does
Not Prove That This Case is Not Exceptional.

Bedrock argues that the Court’s denial Yadhoo!’s summary judgment motions and
motions for judgment as a matter of law preclutlies from being an “exceptional” case.
Response at 5-6. This is wrong. As set out Y¥Yahoo!'s motion, Bedrock misrepresented its
willfulness allegations to survive summanggment and judgment as a matter of ldotion at
1-2, 4-6. In addition, the Court’s order damyisummary judgment on the issue of damages
preceded the Court’s striking of Bedrock’s dansteory (based on litigation settlements) and
Bedrock’s new damages theory offered thereafter.at 15. The Court’'s denial of Yahoo!'s
motion for judgment as a matter of law on dges also does not help Bedrock. Yahoo!'s
JMOL motion established that Bedrock’s dayes position seeking some $32 million was both
legally and factually baseless, and Yahoo! eods that it should ka been granted.

Yahoo!’'s motion for an exceptional case rel@s the record and litigation history to
show that Bedrock never had a basis to allege willful infringement and never had a legitimate
damages theory. Nowhere does Bedrock’s regpapecifically addresthe legal or factual

foundation for Bedrock’s willfulness or damagbeories. Bedrock does not put forward any



justifications, nor does it denydahYahoo! suffered hardshimé excessive costs in defending
against these theories. In fact, Bedrock doe€wen discuss what Yahoo! knew or should have
known underSeagate, or how its damages theory ssipportable under current case faviPut
simply, Bedrock cannot hide bead the Court’s rulings.

C. Bedrock’s Arguments RegardingYahoo!’'s Conduct Are Irrelevant.

Rather than address the faisseof its own conduct, Bedrock chooses to sling mud and
attack Yahoo! in the latter pages of its ResporS® Response at 6-7. However, none of the
instances of Yahoo!'s conduct raised by Be#rdrave anything to do with the merits of
Bedrock’s willful infringement or damages thexsi Bedrock’s attack on Yahoo! is just further
evidence of Bedrock’s bad faith litigation tactics. As with its willfulness and damages theories,
Bedrock strays from the requirements of the tawcast aspersions at Yahoo!. Accordingly,
Yahoo! declines to delve intorelevant discovery anlimine issues that the Court resolved long

ago.

For the foregoing reasons, Yahoo! respectfodiguests that this Court declare this an

exceptional case and for an awafdts attorneys’ fees and sts pursuant to 35 U.S.C. § 285.

2 Bedrock correctly dropped all wilfuliss assertions in the Google tridlonetheless, against Yahoo! Bedrock
refused to make the same concession— despite nearly the same evidentiary record. Bedroba#mechance

to prevail on these allegations against Google, thus ihaeegood faith reason why Yahoo! should have had to
mount a willfulness defense and b#ae risk of treble damages.

% The controlling cases on willfulneasd damages should have informed Bedrock that, for example, a default split
of cost savings as the measure of damages was impermithibiac).
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