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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

Eolas Technologies Incorporated, 8§
§
Plaintiff, § Civil Action No. 6:09-cv-446
8§
8§
VS. 8§
8§
Adobe Systems Inc., Amazon.com, Inc., 8 JURY TRIAL
Apple Inc., Blockbuster Inc., CDW Corp., 8
Citigroup Inc., eBay Inc., Frito-Lay, Inc., §

The Go Daddy Group, Inc., Google Inc., 8§
J.C. Penney Company, Inc., JPMorgan §
Chase & Co., New Frontier Media, Inc., 8§
Office Depot, Inc., Perot Systems Corp., §
Playboy Enterprises International, Inc., §

Rent-A-Center, Inc., Staples, Inc., Sun 8§
Microsystems Inc., Texas Instruments 8§
Inc., Yahoo! Inc., and YouTube, LLC

Defendants.

EOLAS’ RESPONSE IN OPPOSITION TO DEFENDANT JPMORGAN CHASE &
CO.’S MOTION TO DISMISS EOLAS’ AMENDED INDIRECT INFRINGEMENT
CLAIMS
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Plaintiff Eolas Technologies Inc. (“Eolas”)ds this Response in opposition to defendant
JPMorgan Chase & Co.'s (“JPMorgan”) Matioto Dismiss Eolas’s Amended Indirect
Infringement Contentions (“Motion”).

l. INTRODUCTION

While not styled as such, JPMorgan’s Motionnieffect a motion foreconsideration of
the Court’s prior Order denying in part and gragtin part JPMorgan’s first motion to dismiss.
See Court’'s Memorandum Opinion and Order (dkB82) (“Order”). Importantly, JPMorgan
never contends that Eolas failed to comply with the Court’s Order in this case. Rather,
JPMorgan apparently believes that Eolas failedamply with a decision from a Court in the
Central District of California. See Motion at 2 (citing theClayton case). Because Eolas
complied with the Court’s Order, JPMorgan’s fidm should be denied, and the Court should not
reconsider its prior Order.

I. ARGUMENT

The Court's Order denied JPMorgan’s motitin dismiss Eolas’ direct infringement
claims and granted JPMorgan’s motion to dssmEolas’ indirect infringement claimsSee
Order at 5. The Court’'s Order granted Eolas detovamend its complaint with respect to its
indirect infringement allegations, which Eolas did. See also dkt. 285 (Eolas’ First Amended

Complaint). In its Order, this Court stated:

Although Rule 8 does not require detailed factual support for each
element of indirect infringemenEolas has not alleged a direct
infringer in relation to its indiret infringement claims. See PA
Advisors, 2008 WL 4136426 at *8 (requmg only the pleading of
direct infringers and not other “material elementjtomedia
Techs,, LLC v. AOL, LLC, 2008 WL 4135906.

Order at 5 (emphasis added). Pursuant to the Court’'s Order, Eolas amended its Complaint to

correct the defect identified by the Court apecifically alleged “a direct infringer:

42. On information and belief, JPMorgan Chase has directly
and/or indirectly infringed ky inducement and/or contributory
infringement), and is continuingo infringe, directly and/or
indirectly, the 906 Patent and/oretf985 Patent in this District or
otherwise within the United &tes by making, using, selling,

Austin 60276v4 1



offering to sell, and/or importing in or into the United States,
without authority: (i) web pageand content to be interactively
presented in browsers, includingithout limitation, the web pages
and content accessible via www.jprgan.com and maintained on
servers located in and/or accessible from the United States under
the control of JPMorgan Chasgi) software, including, without
limitation, software that allowscontent to be interactively
presented in and/or served twowsers; and/or (iii) computer
equipment, including, without limitation, computer equipment that
stores, serves, and/omsuany of the foregoing.

JPMorgan Chase indirectly infringes one or more claims of
the '906 Patent and/or the '985 Patent by active inducement under
35 U.S.C. § 271(b). JPMorgan Chdsas induced and continues to
induceusers of the web pages, software, and computer equipment
identified above to directly infringeone or more claims of the
'906 Patent and/or the 985 PatengPMorgan Chase indirectly
infringes one or more claims ¢fie '906 Patent and/or the 985
Patent by contributory infringemeunder 35 U.S.C. § 271(c). By
providing the web pages, software, and computer equipment
identified above, JPMorgan Chase contributes the direct
infringement of users of said web pages, software, and computer
equipment.

See dkt. 285 at § 42 (emphasis added). Becd&alas’ Amended Complaint alleged a direct
infringer for each of its induceaind contributory infringement clas, Eolas corrected the defect
identified by the Court. JPMorgantdotion should therefore be denied.

Importantly, JPMorgannever contends that Eolas’ AmendléComplaint fails to comply
with this Court’s Order. Rather, JPMorgan gdip service to the Court’s Order by noting that
“[t]his Court has observed thei® no requirement for ‘detailed factual support for each element
of indirect infringement.” Motbn at 2. Yet, in the very negentence, JPMorgan disagrees with
the Court’s holding, arguing th&olas was required to plead thiery things the Court held
Eolas was not required to plealdl. For example, despite the CsilOrder, JPMorgan contends
that Eolas was required to plead at least the following elements:

e The “specific instances” of direct infringemernd.
e The “requisite ‘affirmative intentb cause direct infringement.’I'd.
e The “sale by JPMorgan of any product ty atleged web page user who supposedly has

directly infringed.” 1d. at 3.
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e The “statutory requirement for there to lo@ ‘substantial noninfringg use’ for whatever
supposedly constitutes the predicat@ contributory infringement.’ld.
JPMorgan cannot square its arguments about ivisahtends Eolas was required to plead with
this Court’s Order. See Order at 5 (emphasis added) (“Althougtule 8 does not require
detailed factual support for eaclelement of indirect infringementEolas has not alleged a
direct infringer in relation to its indirect infringement claim&ee PA Advisors, 2008 WL
4136426 at *8 requiring only the pleading of diret infringers and not other ‘material
elements).”) JPMorgan’s disagreement witthe Court’s Order naetithstanding, Eolas
complied with the Court’s Order, ad®Morgan’s Motion should be denied.

Even if this Court were inclined t@consider its Order in light of ti@ayton case from
California, the defect the California court identifiedGhayton was a failure of the plaintiff to
“state directly that third parties have wally infringed Plainff's '151 Patent.” Clayton v.
Fisher-Price Inc., No. 2-09-cv-06891, slip. Op. at 4. Tkers no such defect here. Eolas’
amended complaint states directly that third parties have actually infringed Eolas’ patents. For
example, Eolas has alleged:

e “[U]sers of the web pages, software, acomputer equipment &htified above . . .
directly infringe one or more claims tife ‘906 Patent and/or the '985 Paten&e dkt.

285 at 1 42.

e “[T]he direct infringementof users of said web pages, software, and computer
equipment.”ld.
Accordingly, Eolas’ amended complaint passesten) even under the standard laid out by the

California court inClayton.
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1. CONCLUSION
There is no basis for the Court to reconsitieprior Order. Eolas’ amended complaint

corrected the defect identified in the Court’'s Qr@dad specifically alleged the “direct infringer”

as required by the Court. The Costibuld therefore deny JPMorgan’s Motibn.

! Eolas expressly incorporates its Opposition (dkt. 18d4)3ur Reply in Opposition (dkt. 206) to JPMorgan’s First
Motion to Dismiss (dkt. 175) herein.
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Dated: June 24, 2010.
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