Eolas Technologies Incorporated v. Adobe Systems Incorporated et al

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

Eolas Technologies Incorporated,

Plaintiff,

VS.

Adobe Systems Inc., Amazon.com, Inc.,
Apple Inc., Blockbuster Inc., CDW Corp.,
Citigroup Inc., eBay Inc., Frito-Lay, Inc.,
The Go Daddy Group, Inc., Google Inc.,
J.C. Penney Company, Inc., JPMorgan
Chase & Co., New Frontier Media, Inc.,
Office Depot, Inc., Perot Systems Corp.,
Playboy Enterprises International, Inc.,
Rent-A-Center, Inc., Staples, Inc., Sun
Microsystems Inc., Texas Instruments
Inc., Yahoo! Inc., and YouTube, LLC

Defendants.

8

Civil Action No. 6:09-cv-446

w W W W W W

8 JURY TRIAL
8§
§
8§
§
8§
§
8§

§
8
§

8
§

EOLAS’ SURREPLY IN OPPOSITION TO ORACLE AMERICA INC’S NOTICE OF
JOINDER TO ADOBE SYSTEM INCO RPORATED’S OPPOSED MOTION
REQUESTING CASE MANAGEMENT CONF ERENCE TO ADDRESS PLAINTIFF
EOLAS’'S INFRINGEMENT CONTENTIONS
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l. INTRODUCTION

Contrary to Oracle’s assertions, Eolas’ inf|gment contentions comply with the Patent
Rules. Eolas’ infringement contentions are detailed and specific, and serve to put Oracle on
notice of Eolas’ infringement theoriesSee, e.g.Dkt. 376 at 2-6. However, Oracle — like
Adobe — wants more. As Eolas stated irSits Reply in Opposition to Adobe’s Motion, Eolas’
infringement contentions need not address #seids implicated by Oracle’s defenses as they

pertain to the Microsoft licenseseeDkt. 391 at 4-5.

IIl. ARGUMENT

A. Issues Related To The Microsoft License Are Only Relevant To Oracle’s
Defenses — Not The Sufficiency CEolas’ Infringement Contentions.

Oracle rehashes complaints surrounding tbsence of any mention of Microsoft
products in Eolas’ infringement contentiorfSeeDkt. 385 at 1-2. As stated in Eolas’ Opposition
to Oracle’s “notice,” issues related to Eolagelse with Microsoft relate solely to Oracle’s
defenses of license, implied license and extiausand not to the sufficiency of Eolas’
infringement contentions. Dkt. 376 at 12dorporating Eolas’ Response in Opposition to
Adobe’s Motion, Dkt. 375, addressing the samed¥siEolas’ infringement contentions are not
required to address Oracle’s defenses orraete whether any of Oracle’s infringement is
excused. See Eon Corp. IP Holdings, LLC v. Sensus USA, Mo. 6:09-cv-116, 2010 WL
346218, at *2 (E.D. Tex. Jan. 21, 2010) (citRgaltime Data, LLC v. Packeteer, InNo. 6:08-
cv-144, 2009 WL 2590101, at *5 (E.D. Tex. Aug. 2809) (stating “[ijnfringement contentions
are not intended to require a party to set fonthima faciecase of infringement and evidence in
support thereof”)). Nevertheless, as discussdfbias’ Sur Reply to Adobe’s Motion, Eolas has
addressed this issue in its August 23, 201@rdti Oracle and all other defendantSeeDkt.
391, Ex. 3. Accordingly, Oracle’s complainti#th respect to Microsoft are now moot.

B. Eolas Has Provided Infringement Charts For Each Accused Java Product.

With respect to Eolas’ infringement ath showing infringement by Oracle’s Java

Authoring Tools and Players dleinafter “Java Products”)Oracle argues that Eolas’



infringement contentions are deficient for failing to provide infringement charts for each accused
Java Product. This argumenither ignores portions of Eolashfringement contentions or
miscomprehends the requirements for indifefringement allegations under P.R. 3-1.

As a threshold matter, Oracle has clouded idgse by grouping abif the accused Java
Products from Eolas’ infringement contentiongdther in its Reply. Based on this grouping, it
then suggests that Eolas makes the same infriageallegations againall of these products —
not so. As Eolas’ infringement contentions foese Java Products matlear, with respect to
some of these products, Eolas asserts that ©mafringes both “directlyand indirectly” (Dkt.
372, Ex. B at 15) and with respect to others, &alsserts only that Oracladirectly” infringes
(id. at 1). The title of the infringement contentidmart for these Java Products makes this plain.
See id (“Claim Chart For Sun Showingdirect InfringementOf The 906 Patent Through Java
and JavaFX Authoring Tools aridirect and/or Indirect Infringementia Its Applications to
View Java and JavaFX Content”) (emphasis djldeEolas has thusated its infringement

theories as to both sets of products.

1. Eolas’ Infringement Contentions Put OtadOn Notice That It Is Accused Of
Indirect Infringement Through It&ava and JavaFX Authoring Tools.

As stated in Eolas’ infringaent contentions for the Java Products, Eolas contends that
Oracle’s Java and JavaFX Authoring Tooldiiactly infringe the asserted clairhsBecause

these products are accused solely of indirecinigédment, Oracle’s argument as to the deficiency

! Oracle also argues that Eolas’ infringement contentions are deficient for failing to specify
where each asserted claim is found within each Accussuientality, specifically noting
none of Oracle’s products includes a browser. B85 at 1. As Eolas pord out in response to
Adobe’s similar argument, just because Oracle dotsnake a browser does not mean that it is
not directly liable for its own use of its infringirigchnology with a browseor indirectly liable

for others’ use of Oracle’s infrging technology with a browseBeeDkt. 391 at 2.

% The Java and JavaFX Authorifigols specifically identified by Eolas in its infringement charts
are (1) “JavaFX SDK”; (2fNetBeans IDE 6.5.1 for JavaFX 1.27; (3) “JavaFX Production
Suite”; (4) “JavaFX Platform”; (5) “JavaFX Mdb”; (6) “Java Development Toolkit”; (7) “Java
Application Verification Kit (AVK) for the Enterpse”; (8) “Java Platfom, Enterprise Edition”;
(9) “Java Platform, Standard Edition”; (10Java SE for Business”; (11) “Java Real-Time
System”; and (12) “Java Platforrivlicro Edition.” Dkt. 372, ExB at 1-4. Of the sixteen Java
Products that Oracle mentions in its Repiygse are the first twelve. Dkt. 385 at 3.



in the infringement contentions for these products misses the nsm&Fenner Invs., Ltd. v.
Hewlett-Packard Cg.No. 6:08-CV-273, 2010 U.S. DIAtEXIS 17536, at *7-8 (E.D. Tex. Feb.
26, 2010) (Love, J.jholding “Defendants assertion that PR1 requires explit disclosure of
inducement allegations in the infringement contentions is incorrect.”).

The inclusion of these authoring tools tlme infringement contentions puts Oracle on
notice of Eolas’ infringement theoriesSee Connectel, L.L.C. v. Cisco Systems, B@l F.
Supp. 2d 526, 527-28 (E.D. Tex. 2005) (Davis,(dX¥plaining PICs musset forth “particular
theories of infringement with sufficient specificity to provide defendants with notice of
infringement beyond that whicis provided by the mere largge of the patent [claims]
themselves”). Eolas provides a list of the twelaga and JavaFX Authog Tools together with
descriptions of how these authorirmpls implicate indirect infringemenSeeDkt. 372, Ex. B at
1-4. These descriptions serve thégefunction of the patent rule§See Forgent Networks, Inc.
v. Echostar Techs. CorpNo. 6:06-cv-208, 2006 U.S. DIdtEXIS 88872, at *16 (E.D. Tex.
Dec. 7, 2006) (Davis, J.) (noting that plaintifitgringement contentions were unhelpful because
“[tlhere is no explanation irthis paragraph of how [defenus] software causes indirect
infringement.”).

2. Eolas’ Infringement Contentions Put Ofad©On Notice That It Is Accused Of
Direct And Indirect Infmgement Through Its Java Runtime Environment,
Virtual Machine, and Plug-in Products.

As stated in Eolas’ infringeent contentions for the Java Products, Eolas contends that
the four “Applications to View Java and JavaExntent” infringe “diredy and indirectly” and
do so “alone or in combination with Java andlavaFX authoring tools.’Dkt. 372, Ex. B at 1,
15. The Java Runtime Environment, Java vdrtMachine, Java Plug-in, and Java Card
Technology are players or software a user’'s computer or mobiievice which allow that user
to view and interact with embedded/daor JavaFX content on a web pagee, e.gDkt. 372,
Ex. B at 4-16. For example, as the discussiorcimm 1 of the "985 patent makes clear: Oracle

is directly liable for infringement associated witfe use of this softwam@n a user's computer or



mobile device when the user is @nacle employee. Oracle is inditly liable when the user is a
person other than an Oracle employee.

Oracle’s Reply asks “how does the accused ‘Java Card Technology’ satisfy any limitation
of any asserted claim?” Dkt. 385 at 3. Though discovery is ongoing, Eolas responds that the
Java Card Technology is designed to rundavices with limited memory and processing
capabilities’ Just like each of éhaccused Java Virtulachine, Java Runtime Environment,
and Java Plug-in software products allow Jaylications to run ordevices with greater
memory and processing capabilities — the acculse@ Card Technologgllows devices with
lesser memory and processing power (suchaslenphones) to run Java applications.

C. Eolas’ Infringement Contentions SpecifyThe Bounds Of Oracle’s Infringement.

As discussed in Eolas’ infringement corttens for Oracle products and software in
addition to the Java Products, Eoleontends that Oracle directly infringes via both its use of
Java technology on its own web pages as welia#s use of Adobe’s Flash technology on its
web pages. Eolas’ infringement contentipnsvide evidence toupport both contentionsSee,
e.g.,Dkt. 372, Ex A at 1-5 (Java); Dkt. 376, Ex. & 1-23 (Flash). Ints opening “notice,”
Oracle generically complained about various things lacking friBolas’ infringement
contentions. Ex. 372 at 3-4. Eolas addressed, refuted, those generic complaints with a
specific example related to Oracle’s use dfoBe’s Flash technology. Dkt. 376 at 1-6. Oracle
now complains that Eolas failed to specify Oe&linfringement via its use of its own Java
technology. Dkt. 385 at 3. Eolas responds — énlithited space afforded — to that complaint.

Oracle asserts, withespect to Java technology on Oracle’s web pages that Eolas’
infringement chart fails to specify thelject” required by the asserted clainfeeDkt. 385 at
4. Not so. In the example Oracle complaindiué, <applet> tag is the embed text format. DKkt.

372, Ex. B at 50see also idat 59 (citing an Oracle web g& which states that Oracle

3 See Java Card Technology Overview, available at

http://www.oracle.com/technetwork/java/jaead/overview/index.html (stating “Java Card
technology provides a secure environment forliegions that run on smart cards and other
devices with very limited memomnd processing capabilities.”).



“recommends that you continue tigse the applet tag as a consist@ay to deploy Java applets
across browsers on all platforms”). In turn, thiebed text format “specifies the location of at
least a portion of the object.” '906 Paterdici 1. Between the open “<applet>" tag and the
close “</applet>" tag are pieces of code whichwmed to specify the lotian of the Java applet

(i.e. the object) and parameters related to it. The first part identifies the “JNLPAppletLauncher.”
The “JNLP-based applet launcher” issed “for deploying applets.” See https://applet-
launcher.dev.java.net/. Various parameterstedlado the Java applet are passed into the
“INLPAppletLauncher.”ld. The parameters include the fileseded to displathe Java applet

on the web page (denoted by the list of file pdtr the “.jar” files apearing between the quotes
following the “archive=") and those denoted thaious “<param name=" values. Dkt. 372, Ex.

B at 50. The Java applet specified by theseegis the object displad on the web page, with
which the user can interact. This is clearly demonstrated; one of the “.jar” files is named
“MediaBox.jar” and the screenshotmediately proceeding thisode in Eolas’ infringement
contention chart shows an embedded, interaciava object called “JavaFX MediaBox Player

For Streaming Video™:

Id. at 49 (red box added). Accordingly, and conttar@racle’s contention, Eolas’ infringement
contentions specify the object — and ttker claim elements — in great detail.
[Il. CONCLUSION

Eolas’ infringement contentions comply withe requirements of the Patent Rules and

Oracle is on notice of whatmust defend. The Court nerdt take any remedial action.
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