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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 
 
Eolas Technologies Incorporated,   §  
 § 
  Plaintiff,    §  Civil Action No. 6:09-cv-446 
       §    
       §    
 vs.      §    
       §    
Adobe Systems Inc., Amazon.com, Inc., §         JURY TRIAL 
Apple Inc., Blockbuster Inc., CDW Corp., § 
Citigroup Inc., eBay Inc., Frito-Lay, Inc., § 
The Go Daddy Group, Inc., Google Inc.,  § 
J.C. Penney Company, Inc., JPMorgan § 
Chase & Co., New Frontier Media, Inc., § 
Office Depot, Inc., Perot Systems Corp., § 
Playboy Enterprises International, Inc., § 
Rent-A-Center, Inc., Staples, Inc., Sun  § 
Microsystems Inc., Texas Instruments  § 
Inc., Yahoo! Inc., and YouTube, LLC §  
      § 
  Defendants.    § 
 

 
JOINT NOTICE OF THE PARTIES IN RESPONSE TO DECEMBER 21, 2010 ORDER 

 

On December 21, 2010, the Court issued an Order requiring the parties to meet and 

confer to: “(1) narrow the number of disputed claim terms to a reasonable number; (2) narrow 

the number of disputed claims to a reasonable number; and (3) discuss proposals regarding how 

to narrow the case.”  Dkt. 536 at 2 (herein after “Order”).  The Order also required the parties to 

“file a joint notice regarding the status of disputed claims, disputed claim terms, and the impact 

of the Microsoft preliminary injunction matter by December 30, 2010.”  Id.  In compliance with 

this Order, the parties met and conferred on these issues, and provide the following update to the 

Court. 
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1. “Narrow The Number Of Disputed Claim Terms To A Reasonable Number” 

Following the submission of the parties’ P.R. 4-3 statement on October 29, 2010 (see 

Dkt. 479) and prior to the receipt of the Court’s Order on December 21, 2010, the parties 

continued to meet and confer concerning the disputed claim terms.  In the course of these 

discussions, and prior to the submission of Eolas’ Opening Claim Construction Brief, Defendants 

determined that they would forego construction of five of the terms identified as disputed in the 

parties’ P.R. 4-3 statement, including “parse,” “file,” “type information,” “computer readable 

program product,” and “computer readable media.”    See Dkt. 537 (Eolas’ Opening Claim 

Construction Brief) at fn. 1.  (Hereinafter “Eolas’ Brief”). 

Statement of Eolas: 

Eolas remains willing to drop from construction any of the remaining terms proposed by 

defendants.  As stated in Eolas’ Brief, Eolas believes that many of the remaining terms which 

defendants have proposed for construction do not require construction or construction separate 

from the larger phrases which defendants have also proposed for construction.  See Eolas’ Brief 

at 8-28.   

Statement of Defendants: 

Defendants voluntarily removed the five claim terms listed above from the Markman 

process, thus narrowing the number of claim terms to be construed to a reasonable number.  See, 

e.g., Eolas’s Brief at 8-28.  With respect to the § 112, ¶ 6 claim terms at issue, the parties’ meet 

and confer discussions remain ongoing, and Defendants propose to address any concrete results 

in their February 4, 2011 claim construction filings.  Eolas’s January 25, 2011 reduction in 

asserted claims (discussed below) could further reduce the number of claim terms requiring 

adjudication.  
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2. “Narrow The Number Of Disputed Claims To A Reasonable Number” 

Statement of Eolas: 

Eolas has no intention of going to trial with all of the presently asserted claims.  

However, for the reasons set forth herein, Eolas is not yet able to determine which claims it is 

willing to drop, nor will dropping claims meaningfully reduce the number of claim construction 

issues in dispute.  Nonetheless, and as discussed herein, if the defendants comply with their 

discovery obligations, Eolas agrees to drop asserted claims by January 25, 2011, which is ten 

days prior to the date when Defendants must file their responsive claim construction brief. 

First, as Eolas noted in the P.R. 4-3 submission, dropping asserted claims will not 

meaningfully reduce the number of claim construction disputes the Court must resolve.  Dkt. 479 

at 1.  As shown in Eolas’ Brief, eight of the ten disputed issues of claim construction appear in 

every asserted claim of the patents-in-suit.  Eolas’ Brief at 8-26.  And, the defendants’ contention 

that various claims should be construed pursuant to 35 U.S.C. § 112, ¶ 6 is belied by the absence 

of the word “means” together with the numerous authorities cited by Eolas.  Id. at 26-28.  

Defendants are unable to demonstrate otherwise.  Therefore, a reduction in the number of 

asserted claims at this time will not meaningfully reduce the number of claim construction 

disputes the Court must resolve.   

Second, various defendants have largely failed to comply with their document production 

and source code inspection deadlines.   Pursuant to the Court’s Discovery Order (dkt. 247) and 

the several extensions to those discovery deadlines (see, e.g. dkt. 381), the defendants were 

required to make their source code available by September 1, 2010 and complete their 

production of documents by various dates from September 2010 to January 2011.  The failure of 

some defendants to comply with their discovery obligations unfairly hinders Eolas’ ability to 
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review their responsive documents and source code prior to making case dispositive decisions 

such as dropping claims.   

For example, defendant J.P. Morgan has produced only 38 documents and only made its 

source code available for inspection on January 14, 2011.  See Exs. D and E.  J.P. Morgan’s 

counsel has promised to work with counsel for Eolas to promptly remedy this situation.  Like 

Texas Instruments and J.P. Morgan, Defendant Citibank has produced less than 50 documents 

and has only made a small amount of its source code available for inspection.  See Exs. F and G.  

Citi’s counsel has also promised to work with counsel for Eolas to promptly remedy this 

situation.  Similarly, defendant Texas Instruments only began producing documents and making 

its source code available the week of December 20th.  See Exs. A-C.  TI’s counsel has promised 

to work with counsel for Eolas to promptly remedy this situation.  Many of the other defendants 

have similar discovery shortcomings. 

Rather than seek Court intervention to correct these discovery shortcomings, Eolas has 

been working with the defendants to correct their discovery shortcomings without Court 

involvement.  However, until all of the defendants have meaningfully complied with their 

discovery obligations, Eolas is unable to make decisions related to case dispositive issues such as 

dropping claims.  Nonetheless, if the discovery shortcomings identified herein are corrected, 

Eolas agrees to drop asserted claims by January 25, 2011, which is ten days prior to the date 

when Defendants must file their responsive claim construction brief. 

Contrary to Defendants’ assertions below, as Eolas has consistently represented in 

discovery, pleadings and written correspondence, Eolas is not asserting claims against 

Defendants in violation of the Microsoft license agreement (see Section 4, below). 
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Statement of Defendants: 

Defendants believe that Eolas can and should reduce now the number of asserted claims 

to a reasonable number, and Defendants welcome Eolas’s promise to reduce the number of 

asserted claims no later than ten days prior to the date for the submission of Defendants’ 

responsive claim construction brief, i.e., by January 25, 2011.  The alleged discovery concerns 

raised by Eolas with respect to three Defendants do not justify continuing to assert every claim of 

each patent-in-suit against every Defendant.  Moreover, given the covenant not to sue contained 

in the Eolas/Microsoft license agreement, Eolas should not be asserting claims against 

Defendants in scenarios where Microsoft software is used in connection with any alleged 

infringement (see Section 4, below), and Eolas should now indicate which claims it is prepared 

to withdraw on this basis as to each Defendant.         

3. “Discuss Proposals Regarding How To Narrow The Case” 

The parties have met and conferred to discuss proposals regarding how to narrow the 

case.   

Statement of Eolas: 

The parties remain hopeful that settlements will be reached.  As required by the Court’s 

September 1, 2010 Order (dkt. 401), the parties have begun mediation and hope to complete 

mediation prior to date of the claim construction hearing.  Eolas has already had a mediation 

session with defendant CDW.  Eolas and the other defendants are presently attempting to 

schedule the remaining mediations as the parties and mediator are available.  Eolas further 

believes that following claim construction, and additional discovery, it will be in a better position 

to group defendants for purposes of trial. 
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Defendants also ask for “[a] full and complete explanation from Eolas concerning its 

damages theories as to each Defendant.”  However, to-date only defendant Adobe has served 

discovery related to Eolas’ damages theories.  The other defendants have yet to serve such 

discovery.  Moreover, at this stage of the case, well in advance of expert discovery, and before 

depositions on damages related topics, such request is premature. 

The defendants also contend that “sixteen (16) of the 21 Defendants are accused of 

infringement based on their operation of websites that allegedly employ software provided by 

one or more of the remaining Defendants Adobe, Apple, Google/YouTube, and Oracle America, 

Inc.”  This is not a correct statement—the so-called “website” defendants, as shown by Eolas’ 

infringement contentions, create systems that directly infringe the claims at-issue.  They also 

directly contribute to and induce the direct infringement of the end-users.  Moreover, as shown 

by the declarations many of these defendants provided as part of the transfer briefing, the 

“design, maintenance, development and strategic planning” of their accused systems “occurs at 

[its] facility located in Plano, Texas.”  See, e.g. Ex H at 2 and Ex I at 2.  These so-called 

“website” defendants thus infringe independently of things done by, or supplied by other 

defendants, including Adobe, Apple, Google/YouTube, and Oracle America.  Accordingly, a 

stay as to some or all of these defendants is not warranted. 

Statement of Defendants: 

Defendants require additional clarity concerning the nature of and basis for Eolas’s 

damages theories.  For example, the scope and nature of any damages base Eolas intends to 

advocate is unclear, which is particularly problematic given the Microsoft-related issues 

addressed below in section 4.  A full and complete explanation from Eolas concerning its 

damages theories as to each Defendant would therefore be helpful.     
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Further Statement of Defendants Adobe, Apple, Google/YouTube,1 and Oracle2: 

The above Defendants agree that the case in its current form is not practical or 

manageable. Such Defendants propose that the parties submit a joint report summarizing their 

suggestions, if any, regarding the propriety of conducting trial in stages based on the grouping of 

parties, asserted claims, accused products, or otherwise at a time closer to trial.   

Further Statement of Defendants Amazon.com, CDW, Citigroup, eBay, Frito-Lay, Go 
Daddy, J.C. Penney, JPMorgan, New Frontier Media, Office Depot, Perot Systems, 
Playboy, Rent-A-Center, Staples, Inc., Texas Instruments, and Yahoo!: 

During the parties’ various meet and confers, Eolas suggested that it would seek separate 

trials against groups of Defendants, although it declined to specify what specific groupings it 

would propose or how the trial staging would work.  Indeed, a single trial involving twenty-one 

(21) unrelated defendants is not practical or manageable. 

Sixteen (16) of the 21 Defendants are accused of infringement based on their operation of 

websites that allegedly employ software provided by one or more of the remaining Defendants 

Adobe, Apple, Google/YouTube, and Oracle America, Inc.  Defendants Amazon.com, CDW, 

Citigroup, eBay, Frito-Lay, Go Daddy, J.C. Penney, JPMorgan, New Frontier Media, Office 

Depot, Perot Systems, Playboy, Rent-A-Center, Staples, Inc., Texas Instruments, and Yahoo! 

(“Website Defendants”) believe that this case could be most efficiently managed by staying 

proceedings against them, pending the outcome of any trials against Adobe, Apple, 

Google/YouTube or Oracle America, Inc.  Additionally, the Website Defendants submit that the 

resolution of Eolas’s claims against Adobe, Apple, Google/YouTube or Oracle America, Inc. 

                                                 
1 YouTube, LLC is a wholly-owned subsidiary of Google Inc. and therefore is grouped with Google. 

2 Oracle America, Inc. was formerly known as Sun Microsystems, Inc. 
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could likewise resolve (or at minimum, significantly narrow) Eolas’s claims against the Website 

Defendants.        

4. The Impact Of The Microsoft Preliminary Injunction Matter 

The District Court in Illinois held a hearing on November 23, 2010 in which it denied 

Microsoft’s request for a Preliminary Injunction.  See Exs. J (Transcript of Nov. 23, 2010 

Hearing) and K (Minute Order entered Nov. 23, 2010).  The Illinois District Court also denied 

Eolas’ request that Microsoft’s action be dismissed, denied Eolas’ alternative request that 

Microsoft’s action be transferred to this Court, and set a further status conference for February 4, 

2011, at 10:00 a.m.  See id.   

Statement of Eolas: 

Following the November 23, 2010 hearing, the Illinois Court entered a minute order 

stating: 

Oral argument held on 11/23/2010. Plaintiff [Microsoft] seeks a 
preliminary injunction to enforce the terms of a license agreement 
that it entered into with EOLAS in 2007. Plaintiff [Microsoft] has 
not demonstrated that the Texas lawsuit that allegedly constitutes a 
breach of the agreement has caused Plaintiff irreparable harm, 
however. 

Moreover, the order Plaintiff seeks, enforcing certain limits on the 
claims that can be asserted by EOLAS in that Texas litigation, 
might have the effect of interfering with or complicating the 
progress of a lawsuit that has been pending for almost 11 months. 
The motion for preliminary injunction [52] is denied. Because the 
court agrees with Plaintiff, however, that this court has jurisdiction 
to enforce the license agreement itself, Defendant’s motion to 
dismiss or transfer this litigation [32] is also denied.  

Status conference is set for February 4, 2011, at 10:00 a.m. 

Id. (emphasis added). 

Eolas has also consistently represented to the defendants that it is not asserting claims 

against Defendants in violation of the Microsoft license agreement.  For example, and while it 
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was under no obligation to do so, in a further effort to put this issue to rest Eolas’ counsel sent 

letters to counsel for each of the defendants in August 2010 clarifying, on a detailed claim-by-

claim and term-by-term basis, that those defendants are not being sued for their use of Microsoft 

software to satisfy any element of any asserted claim.  Ex. L.  That correspondence provided 

that: 

Eolas is asserting claims 1, 4, 5, 6, 9, and 10 of the ’906 patent (and their 
dependent claims) and claims 1, 16 and 36 of the ’985 patent (and their dependent 
claims) against the defendants only for, and is seeking damages only for, acts of 
infringement wherein the “browser application” limitation is satisfied by 
something other than Microsoft Internet Explorer. 

Eolas is asserting claims 4, 5, 9 and 10 of the ’906 patent (and their dependent 
claims) against the defendants only for, and is seeking damages only for, acts of 
infringement wherein the “executing, on the network server” or “said network 
server to execute” limitations are satisfied by something other than Microsoft 
server software. 

Eolas is asserting claims 20, 32, 40 and 44 of the ’985 patent (and their dependent 
claims) against the defendants only for, and is seeking damages only for, acts of 
infringement wherein the “communicating via a/the network server” limitation is 
satisfied by something other than Microsoft server software. 

Id. (emphasis added); see also Ex. M (Eolas’ Supplemental Response to Adobe’s Special 

Interrogatory No. 5).  Similarly, in response to written discovery from Defendant Adobe, Eolas 

explained again that its “contentions do not rely on the operating system [i.e. Microsoft 

Windows] for performing the claim language identified by Adobe in its Special Interrogatory 

No. 2.”  Id. at 43. 3,4 

                                                 
3 In light of the foregoing, Eolas believes that its position is clear, no defendant in this case is being sued for their 
use of Microsoft software to satisfy any element of any claim.  Despite Eolas’ efforts, to the extent Defendants still 
express “confusion,” they are free to serve written discovery on Eolas.  To date, no Defendant has served written 
discovery addressing these issues.  As set forth in Eolas’ August 2010 correspondence, Eolas’ position with respect 
to each of the “scenarios” Defendants pose in their statement below depend on the claim at issue. 

4 Defendants’ selective quotation of the Illinois Court’s statements during the November 23 hearing 
mischaracterizes the Court’s findings.  The Illinois Court never indicated that Eolas was delinquent for failing to 
provide its position with respect to the use of Microsoft software.  Rather, Judge Pallmeyer stated “I am hearing 
from Eolas not that Microsoft is not entitled to relief, but instead Eolas acknowledging Microsoft is entitled to 
enforcement of its license and insistence on the part of Eolas that, in fact, Eolas is prepared to do exactly that, 
comply with the letter and spirit of the license.” Ex. J at 88:1-6 (emphasis added).  The Court agreed that further 
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 Some defendants, including—CDW, Go Daddy, J.C. Penney, New Frontier Media, 

Office Depot and Perot Systems—also suggest that they are being sued for their use of Microsoft 

server software to satisfy an element of the claims of the asserted patents.  They are not.  As a 

threshold matter, none of these defendants have served any written discovery on Eolas directed 

to these issues.  Moreover, some of the responses of these defendants to Eolas’ written discovery 

confirm that they employ server technologies other than Microsoft.  See Exs. R (Go Daddy 

identifying its use of third-party servers) and S (J.C. Penney identifying the same).  Additionally, 

Eolas’ independent investigation of these defendants’ accused products, as shown in its 

infringement charts, confirms the presence of server technologies other than Microsoft.  See, e.g. 

Exs. N (demonstrating CDW’s use of non-Microsoft server software), O (demonstrating J.C. 

Penney’s use of non-Microsoft server software), P (demonstrating New Frontier’s use of non-

Microsoft server software), and Q (demonstrating Perot Systems’ use of non-Microsoft server 

software).  Finally, as Eolas’ August 23, 2010 letter quoted above confirms, certain claims of the 

asserted patents read solely on the client computer, and therefore, for these claims, the identity of 

the server is not relevant.  See Ex. L.  Accordingly, no defendant is being sued for their use of 

Microsoft server software to satisfy an element of the claims of the asserted patents. 

 Statement of Defendants: 

The Illinois District Court has retained jurisdiction over Microsoft’s action for 

declaratory relief, including issues surrounding the scope of the covenant not to sue contained in 

the Eolas/Microsoft license agreement and Eolas’s compliance with its commitment not to assert 

its patents against the activities of Microsoft software users.  Judge Pallmeyer has scheduled a 

status conference with lead counsel for both Eolas and Microsoft on February 4, 2011.  

                                                                                                                                                             
negotiations — not the unilateral actions of Eolas — may result in resolution of the dispute between Eolas and 
Microsoft.  Id. at 87:23-88:1. 
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Moreover, Judge Pallmeyer expressed her expectation that Eolas will clarify its infringement 

contentions against Defendants in this action so as to assist her in making the necessary 

determinations.  See Ex. J (Transcript of Motion Hearing) at 87:19-23 (“A couple of times this 

morning [counsel for Microsoft] made the comment that [counsel for Eolas] Mr. McKool was 

unwilling to make certain assertions, unwilling to take certain positions, and perhaps if Mr. 

McKool would do so, this whole issue would be resolved.  I agree with that.”) (emphasis 

added).    

The litigation in Illinois has the potential to narrow the scope of this action.  Eolas itself 

acknowledges that its infringement allegations necessarily exclude Microsoft software in light of 

the covenant not to sue contained in the Eolas/Microsoft license agreement.  For example, Eolas 

made the following admissions and representations in the Illinois litigation about Eolas’s 

inability to assert infringement claims with respect to Microsoft software: 

 Eolas, as I will show the Court, has disclaimed any 
accusation of infringement as we will see when Microsoft software 
is used to satisfy any element of any claim calling for the use of the 
software. 

. . .  

 But with regard to the second requirement of what we are 
accusing in the lawsuit, Eolas made it clear that it was refraining 
from accusing any activity in which Microsoft software performed 
any element of any claim. 

. . .  

In the industry, Microsoft stands alone because of our disclaimer, -
- because of the covenant and then our disclaimer.  No company or 
individual can be sued when they use Microsoft products to satisfy 
a claim element.   

Ex. J at p. 41:18-21, 43:13-16, and 53:14-17. 

As Judge Pallmeyer noted, Eolas needs to provide greater clarity concerning whether and 

to what extent it is accusing Defendants in this action of infringement in scenarios involving the 
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use of Microsoft software.5  Such clarity has not been provided to date, and Defendants suggest 

that the receipt of this information from Eolas prior to the due date for the their responsive claim 

construction brief (February 4, 2011) could assist in narrowing the issues before this Court. 

Further Statement of Defendants CDW, Go Daddy, J.C. Penney, New Frontier Media, 
Office Depot and Perot Systems Related to Microsoft Issues: 

Apart from the constructions rendered during the Markman procedure in this case, this 

case can and should be narrowed for a certain group of defendants who use Microsoft server 

software to operate their accused websites.  These Microsoft server defendants include CDW, Go 

Daddy, J.C. Penney6, New Frontier Media, Office Depot7 and Perot Systems.  At the Microsoft 

hearing in Illinois, Eolas made representations to Judge Pallmeyer about the scope of the 

Microsoft license that preclude Eolas from continuing to allege infringement against the 

Microsoft server defendants.   

At the Microsoft hearing, Eolas represented to Judge Pallmeyer that “Eolas . . . [is] 

refraining from accusing any activity in which Microsoft software perform[s] any element of any 

                                                 
5 As a result of the disclaimers made by Eolas in the Illinois litigation, it remains unclear for which claims Eolas will 
seek a remedy against the Defendants in the following example scenarios involving the use of Microsoft software: 

1. A user uses Microsoft’s Internet Explorer browser running on a Microsoft operating system to 
visit an accused website, and the website is running Microsoft’s server software. 

2. A user uses Microsoft’s Internet Explorer browser running on a Microsoft operating system to 
visit an accused website, and the website is not running Microsoft’s server software.   

3. A user uses a non-Microsoft browser operating on a Microsoft operating system to visit an 
accused website, and the website is running Microsoft’s server software. 

These examples are not exhaustive of the questions that remain, but are used to illustrate the fact that Eolas’s 
statements raise issues regarding the infringement contentions in this action. 

6 The source code for the website addressable as www.jcpenney.com or jcp.com resides on servers owned or 
controlled by J.C. Penney Corporation, Inc. that operate with Microsoft Windows Server 2003 with Internet 
Information Services 6.0. 

7 One of Office Depot’s accused websites, www.techdepot.com, uses Microsoft Internet Information Server (IIS) 
server software and the Windows 2000 Server operating system. 
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claim.” (Hearing Tr., at 43:14–16).  But all server-side operations of the Microsoft server 

defendants’ are performed under instructions from their Microsoft server software.  Thus, every 

claim that requires server-side activity cannot be asserted against these defendants consistent 

with Eolas’s representations to Judge Pallmeyer. 

To date, however, Eolas is continuing to accuse the Microsoft server defendants of direct 

infringement for their server-side activities. Indeed, the Microsoft server defendants make no 

browser or other client-side software.  Thus, any claims that do not require server-side activity 

cannot be asserted against these defendants either.  Thus, regardless of claim construction, Eolas 

cannot continue to allege that the Microsoft server defendants directly infringe the asserted 

claims. Accordingly, this case could be further narrowed by simply applying Eolas’s admissions 

in Illinois about the scope of its Microsoft license to this case.  
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FISH & RICHARDSON P.C. 
1 Houston Center 
1221 McKinney Street, Suite 2800 
Houston, TX  77010 
Telephone: (713) 654-5300 
Facsimile: (713) 652-0109 
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Joseph P. Reid (pro hac vice) 

<Reid@fr.com> 
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<parker.ankrum@weil.com> 
WEIL, GOTSHAL & MANGES LLP 
201 Redwood Shores Parkway 
Redwood Shores, CA  94065 
Telephone: (650) 802-3000 
Facsimile: (650) 802-3100 
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WEIL, GOTSHAL & MANGES LLP 
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Telephone: (713) 546-5000 
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Telephone: (312) 853-7000 
Facsimile: (312) 853-7036 
 
Teague I. Donahey (pro hac vice) 
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SIDLEY AUSTIN LLP 
555 California Street, Suite 2000 
San Francisco, CA  94104 
Telephone: (415) 772-1200 
Facsimile: (415) 772-7400 
 
Theodore W. Chandler (pro hac vice) 
 <tchandler@sidley.com> 
SIDLEY AUSTIN LLP 
555 West Fifth Street, Suite 4000 
Los Angeles, CA  90013 
Telephone: (213) 896-6000 
Facsimile: (213) 896-6600 
 
Eric M. Albritton (Bar No. 00790215) 
 <ema@emafirm.com> 
ALBRITTON LAW FIRM 
P.O. Box 2649 
Longview, TX  75606 
Telephone: (903) 757-8449 
Facsimile: (903) 758-7397 
 
Attorneys for Defendant and Counterclaimant Apple Inc. 
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Brian Craft (Bar No. 04972020) 
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FINDLAY CRAFT, LLP 
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Telephone: (903) 534-1100 
Facsimile: (903) 534-1137 
 
Attorneys for Defendant and Counterclaimant CDW LLC 
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By:  /s/ M. Scott Fuller 
 
Edwin R. DeYoung (Bar No. 05673000) 
 <edeyoung@lockelord.com> 
Roy W. Hardin (Bar No. 08968300) 
 <rhardin@lockelord.com> 
Roger Brian Cowie (Bar No. 00783886) 

<rcowie@lockelord.com> 
M. Scott Fuller (Bar No. 24036607) 

<sfuller@lockelord.com> 
Galyn Gafford (Bar No. 24040938) 

<ggafford@lockelord.com> 
LOCKE LORD BISSELL & LIDDELL LLP 
2200 Ross Avenue, Suite 2200 
Dallas, TX  75201-6776 
Telephone: (214) 740-8000 
Facsimile: (214) 740-8800 
 
Alexas D. Skucas (pro hac vice) 
 <askucas@kslaw.com> 
KING & SPALDING LLP 
1185 Avenue of the Americas 
New York, NY  10036-4003 
Telephone: (212) 556-2100 
Facsimile: (212) 556-2222 
 
Eric L. Sophir (pro hac vice) 
 <esophir@kslaw.com> 
KING & SPALDING LLP 
1700 Pennsylvania Ave. NW, Suite 200 
Washington, D.C.  20006-4707 
Telephone: (202) 626-8980 
Facsimile: (202) 626-3737 

 
Attorneys for Defendant Citigroup Inc. 
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By:  /s/ Joseph H. Lee 
 
Jared Bobrow (pro hac vice) 
 <jared.bobrow@weil.com> 
Joseph H. Lee (pro hac vice) 

<joseph.lee@weil.com> 
Parker C. Ankrum (pro hac vice) 

<parker.ankrum@weil.com> 
WEIL, GOTSHAL & MANGES LLP 
201 Redwood Shores Parkway 
Redwood Shores, CA  94065 
Telephone: (650) 802-3000 
Facsimile: (650) 802-3100 
 
Christian J. Hurt (Bar No. 24059987) 

<christian.hurt@weil.com> 
WEIL, GOTSHAL & MANGES LLP 
700 Louisiana, Suite 1600 
Houston, TX  77002 
Telephone: (713) 546-5000 
Facsimile: (713) 224-9511 
 
Otis W. Carroll, Jr. (Bar No. 03895700) 

<fedserv@icklaw.com> 
Deborah J. Race (Bar No. 16448700) 

<drace@icklaw.com> 
IRELAND CARROLL & KELLEY 
6101 S. Broadway, Suite 500 
Tyler, TX  75703 
Telephone: (903) 561-1600 
Facsimile: (903) 581-1071 
 
Attorneys for Defendant and Counterclaimant eBay Inc. 
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By:  /s/ Jeffrey F. Yee 
 
Jeffrey K. Joyner (pro hac vice) 
 <joynerj@gtlaw.com> 
Jeffrey F. Yee (pro hac vice) 
 <yeej@gtlaw.com> 
GREENBERG TRAURIG LLP 
2450 Colorado Avenue, Suite 400E 
Santa Monica, CA  90404 
Telephone: (310) 586-7700 
Facsimile: (310) 586-7800 
 
Christopher M. Joe (Bar No. 00787770) 

<chrisjoe@bjciplaw.com> 
Brian Carpenter (Bar No. 03840600) 

<brian.carpenterb@bjciplaw.com> 
Eric W. Buether (Bar No. 03316880) 

<eric.buethere@bjciplaw.com> 
BUETHER JOE & CARPENTER, LLC 
1700 Pacific, Suite 2390 
Dallas, TX  75201 
Telephone: (214) 466-1270 
Facsimile: (214) 635-1842 
 
Attorneys for Defendant and Counterclaimant Frito-Lay, Inc. 
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By:  /s/ Neil J. McNabnay 
 
Thomas M. Melsheimer (Bar No. 13922550) 
 <txm@fr.com> 
Neil J. McNabnay (Bar No. 24002583) 
 <njm@fr.com> 
Carl E. Bruce (Bar No. 24036278) 
 <ceb@fr.com> 
FISH & RICHARDSON P.C. 
1717 Main Street, Suite 5000 
Dallas, TX  75201 
Telephone: (214) 747-5070 
Facsimile: (214) 747-2091 

 
Proshanto Mukherji (pro hac vice) 

<pvm@fr.com> 
FISH & RICHARDSON P.C. 
One Marina Park Drive 
Boston, MA  02110-1878 
Telephone: (617) 542-5070 
Facsimile: (617) 542-8906 

 
Attorneys for Defendant and Counterclaimant The Go Daddy Group, Inc. 
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By: /s/ Scott T. Weingaertner 
 
Scott T. Weingaertner (pro hac vice) 

<sweingaertner@kslaw.com> 
Robert F. Perry (pro hac vice) 

<rperry@kslaw.com> 
Allison H. Altersohn (pro hac vice) 

<aaltersohn@kslaw.com> 
Christopher C. Carnaval (pro hac vice) 

<ccarnaval@kslaw.com> 
Mark H. Francis (pro hac vice) 

<mfrancis@kslaw.com> 
KING & SPALDING LLP 
1185 Avenue of the Americas 
New York, NY  10036-4003 
Telephone: (212) 556-2100 
Facsimile: (212) 556-2222 
 
 
Michael E. Jones (Bar No. 10929400) 
 <mikejones@potterminton.com> 
Allen F. Gardner (Bar No. 24043679) 

<allengardner@potterminton.com> 
POTTER MINTON 
A Professional Corporation 
110 N. College, Suite 500 
Tyler, TX  75702 
Telephone: (903) 597-8311 
Facsimile: (903) 593-0846 
 
Attorneys for Defendant and Counterclaimant Google Inc. 
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By:  /s/ Jeffrey F. Yee 
 
Jeffrey K. Joyner (pro hac vice) 
 <joynerj@gtlaw.com> 
Jeffrey F. Yee (pro hac vice) 
 <yeej@gtlaw.com> 
GREENBERG TRAURIG LLP 
2450 Colorado Avenue, Suite 400E 
Santa Monica, CA  90404 
Telephone: (310) 586-7700 
Facsimile: (310) 586-7800 
 
Christopher M. Joe (Bar No. 00787770) 

<chrisjoe@bjciplaw.com> 
Brian Carpenter (Bar No. 03840600) 

<brian.carpenterb@bjciplaw.com> 
Eric W. Buether (Bar No. 03316880) 

<eric.buethere@bjciplaw.com> 
BUETHER JOE & CARPENTER, LLC 
1700 Pacific, Suite 2390 
Dallas, TX  75201 
Telephone: (214) 466-1270 
Facsimile: (214) 635-1842 
 
Attorneys for Defendant and Counterclaimant J.C. Penney Corporation, Inc. 
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By:  /s/ Stephen K. Shahida 
 
Stephen K. Shahida (pro hac vice) 
 <sshahida@mwe.com> 
David O. Crump (pro hac vice) 
 <dcrump@mwe.com> 
MCDERMOTT WILL & EMERY LLP  
600 13th Street, N.W.  
Washington, DC  20005-3096  
Telephone: (202) 756-8327 
Facsimile: (202) 756-8087 
 
Trey Yarbrough (Bar No. 22133500) 
 <trey@yw-lawfirm.com> 
Debra Elaine Gunter (Bar No. 24012752) 

<debby@yw-lawfirm.com> 
YARBROUGH WILCOX, PLLC  
100 E. Ferguson Street  
Suite 1015  
Tyler, TX  75702  
Telephone: (903) 595-3111 
Facsimile: (903) 595-0191 
 
Attorneys for Defendant and Counterclaimant JPMorgan Chase & Co. 
 

By:  /s/ Michael Simons 
 
Michael Simons (Bar No. 24008042)  

<msimons@akingump.com> 
AKIN GUMP STRAUSS HAUER & FELD LLP 
300 West 6th Street, Suite 2100 
Austin, TX  78701 
Telephone: (512) 499-6253 
Facsimile: (512) 499-6290 
 
Attorney for Defendant and Counterclaimant New Frontier Media, Inc. 
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By:  /s/ Suzanne M. Wallman 
 
Kenneth J. Jurek 

<kjurek@mwe.com> 
Suzanne M. Wallman <swallman@mwe.com> 
Brett E. Bachtell 
 <bbachtell@mwe.com> 
MCDERMOTT WILL & EMERY LLP  
227 West Monroe Street  
Chicago, IL  60606  
Telephone: (312) 372-2000 
Facsimile: (312) 984-7700 
 
J. Thad Heartfield (Bar No. 09346800)  

<thad@jth-law.com> 
THE HEARTFIELD LAW FIRM  
2195 Dowlen Road  
Beaumont, TX  77706  
Telephone: (409) 866-3318 
Facsimile: (409) 866-5789 
 
Attorneys for Defendant and Counterclaimant Office Depot, Inc. 
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By:  /s/ Scott F. Partridge 
 
Scott F. Partridge (Bar No. 00786940) 
 <scott.partridge@bakerbotts.com> 
Roger J. Fulghum (Bar No. 00790724) <roger.fulghum@bakerbotts.com> 
BAKER BOTTS L.L.P. 
One Shell Plaza 
910 Louisiana 
Houston, TX  77002-4995 
Telephone: (713) 229-1234 
Facsimile: (713) 229-1522 

 
Kevin J. Meek (Bar No. 13899600) <kevin.meek@bakerbotts.com> 
Paula D. Heyman (Bar No. 24027075) <paula.heyman@bakerbotts.com> 
BAKER BOTTS L.L.P. 
1500 San Jacinto Center 
Austin, TX  78701-4075 
Telephone: (512) 322-2500 
Facsimile: (512) 322-2501 
 
Vernon E. Evans (Bar No. 24069688) 

<vernon.evans@bakerbotts.com> 
BAKER BOTTS L.L.P. 
2001 Ross Avenue 
Dallas, TX  75201-2980 
Telephone: (214) 953-6500 
Facsimile: (214) 953-6503 

 
Shannon Dacus (Bar No. 00791004) <Shannond@rameyflock.com> 
RAMEY & FLOCK, P.C. 
100 East Ferguson, Suite 500 
Tyler, TX  75702 
Telephone: (903) 597-3301 
Facsimile: (903) 597-2413 
 

 
Attorneys for Defendant and Counterclaimant Perot Systems Corp. 
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By:  /s/ Gentry C. McLean 
 
David B. Weaver (Bar No. 00798576) 
 <dweaver@velaw.com> 
Avelyn M. Ross (Bar No. 24027871) 
 <aross@velaw.com> 
Gentry C. McLean (Bar No. 24046403) 

<gmclean@velaw.com> 
John A. Fedock (Bar No. 24059737) 

<jfedock@velaw.com> 
VINSON & ELKINS LLP 
2801 Via Fortuna, Suite 100 
Austin, TX  78746-7568 
Tel: (512) 542-8400 
Fax: (512) 236-3218 

 
Attorneys for Defendant and Counterclaimant Playboy Enterprises International, Inc. 
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By:  /s/ Jeffrey F. Yee 
 
Jeffrey K. Joyner (pro hac vice) 
 <joynerj@gtlaw.com> 
Jeffrey F. Yee (pro hac vice) 
 <yeej@gtlaw.com> 
GREENBERG TRAURIG LLP 
2450 Colorado Avenue, Suite 400E 
Santa Monica, CA  90404 
Telephone: (310) 586-7700 
Facsimile: (310) 586-7800 
 
Christopher M. Joe (Bar No. 00787770) 

<chrisjoe@bjciplaw.com> 
Brian Carpenter (Bar No. 03840600) 

<brian.carpenterb@bjciplaw.com> 
Eric W. Buether (Bar No. 03316880) 

<eric.buethere@bjciplaw.com> 
BUETHER JOE & CARPENTER, LLC 
1700 Pacific, Suite 2390 
Dallas, TX  75201 
Telephone: (214) 466-1270 
Facsimile: (214) 635-1842 
 
Attorneys for Defendant and Counterclaimant Rent-A-Center, Inc. 
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By:  /s/ Daniel V. Williams 
 
Mark G. Matuschak (pro hac vice) 

<mark.matuschak@wilmerhale.com> 
Donald R. Steinberg (pro hac vice) 

<donald.steinberg@wilmerhale.com> 
WILMER CUTLER PICKERING HALE AND DORR LLP 
60 State Street 
Boston, MA  02109 
Telephone: (617) 526-6000 
Facsimile: (617) 526-5000 
 
Kate Hutchins (pro hac vice) 

<kate.hutchins@wilmerhale.com> 
WILMER CUTLER PICKERING HALE AND DORR LLP 
399 Park Avenue 
New York, NY  10011 
Telephone: (212) 230-8800 
Facsimile: (212) 230-8888 
 
Daniel V. Williams, (pro hac vice) 

<daniel.williams@wilmerhale.com> 
WILMER CUTLER PICKERING HALE AND DORR LLP 
1875 Pennsylvania Avenue NW 
Washington, DC  20006 
Telephone: (202) 663-6000 
Facsimile: (202) 663-6363 
 
Michael E. Richardson (Bar No. 24002838) 

<mrichardson@brsfirm.com> 
BECK REDDEN & SECREST 
1221 McKinney, Suite 4500 
Houston, TX  77010 
Telephone: (713) 951-6284 
Facsimile: (713) 951-3720 
 
Attorneys for Defendant and Counterclaimant Staples, Inc. 
 



 

Austin 64658v1 

By:  /s/ Kathryn B. Riley 
 
Mark D. Fowler (pro hac vice) 

<mark.fowler@dlapiper.com> 
DLA PIPER US LLP 
2000 University Avenue 
East Palo Alto, CA  94303-2215 
Telephone: (650) 833-2000 
Facsimile: (650) 833-2001 
  
Kathryn B. Riley (pro hac vice) 

<kathryn.riley@dlapiper.com> 
DLA PIPER US LLP 
401 B Street, Suite 1700 
San Diego, CA  92101 
Telephone: (619) 699-2700 
Facsimile: (619) 764-6692 
  
Eric H. Findlay (Bar No. 00789886) 

<efindlay@findlaycraft.com> 
FINDLAY CRAFT, LLP 
6760 Old Jacksonville Highway 
Suite 101 
Tyler, TX  75703 
Telephone: (903) 534-1100 
Facsimile: (903) 534-1137 
 
Attorneys for Defendant and Counterclaimant Oracle America, Inc. (formerly known as Sun
Microsystems, Inc.) 
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By:  /s/ Amanda A. Abraham 
 
Carl R. Roth (Bar No. 17312000) 

<cr@rothfirm.com> 
Brendan C. Roth (Bar No. 24040132) 

<br@rothfirm.com> 
Amanda A. Abraham (Bar No. 24055077) 

<aa@rothfirm.com>  
THE ROTH LAW FIRM, P.C.  
115 N. Wellington, Suite 200  
Marshall, TX  75670  
Telephone: (903) 935-1665 
Facsimile: (903) 935-1797 

 
Attorneys for Defendant  and Counterclaimant Texas Instruments Incorporated 
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By:  /s/ Joseph H. Lee 
 
Jared Bobrow (pro hac vice) 
 <jared.bobrow@weil.com> 
Joseph H. Lee (pro hac vice) 

<joseph.lee@weil.com> 
Parker C. Ankrum (pro hac vice) 

<parker.ankrum@weil.com> 
WEIL, GOTSHAL & MANGES LLP 
201 Redwood Shores Parkway 
Redwood Shores, CA  94065 
Telephone: (650) 802-3000 
Facsimile: (650) 802-3100 
 
Christian J. Hurt (Bar No. 24059987) 

<christian.hurt@weil.com> 
WEIL, GOTSHAL & MANGES LLP 
700 Louisiana, Suite 1600 
Houston, TX  77002 
Telephone: (713) 546-5000 
Facsimile: (713) 224-9511 
 
Otis W. Carroll, Jr. (Bar No. 03895700) 

<fedserv@icklaw.com> 
Deborah J. Race (Bar No. 16448700) 

<drace@icklaw.com> 
IRELAND CARROLL & KELLEY 
6101 S. Broadway, Suite 500 
Tyler, TX  75703 
Telephone: (903) 561-1600 
Facsimile: (903) 581-1071 
 
Attorneys for Defendant  and Counterclaimant Yahoo! Inc. 
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By:  /s/ Scott T. Weingaertner 
 
Scott T. Weingaertner (pro hac vice) 

<sweingaertner@kslaw.com> 
Robert F. Perry (pro hac vice) 

<rperry@kslaw.com> 
Allison H. Altersohn (pro hac vice) 

<aaltersohn@kslaw.com> 
Christopher C. Carnaval (pro hac vice) 

<ccarnaval@kslaw.com> 
Mark H. Francis (pro hac vice) 

<mfrancis@kslaw.com> 
KING & SPALDING LLP 
1185 Avenue of the Americas 
New York, NY  10036-4003 
Telephone: (212) 556-2100 
Facsimile: (212) 556-2222 
 
 
Michael E. Jones (Bar No. 10929400) 
 <mikejones@potterminton.com> 
Allen F. Gardner (Bar No. 24043679) 

<allengardner@potterminton.com> 
POTTER MINTON 
A Professional Corporation 
110 N. College, Suite 500 
Tyler, TX  75702 
Telephone: (903) 597-8311 
Facsimile: (903) 593-0846 
 
Attorneys for Defendant and Counterclaimant YouTube, LLC 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that a true and correct copy of the above and foregoing 

document has been served on January 11, 2011, to all counsel of record who are deemed to have 

consented to electronic service via the Court’s CM/ECF system per Local Rule CV-5(a)(3). 

/s/ Josh Budwin   
Josh Budwin 

 


